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2  Loew's  Incorporated  vs. 

In  the  Superior  Court  of  the  State  of  California, 
In  and  For  the  County  of  Los  Angeles 

No.  8005-Y 

LESTER  COLE, 

Plaintiff, 

vs. 

LOEWS  INCORPORATED,  a  Corporation;  DOE 

ONE ;  DOE  TWO, 

Defendants. 

COMPLAINT 
For  Declaratory  and  General  Equitable  Relief — 

539099 

Plaintiff  complains  of  defendants,  and  for  cause 
of  action,  alleges : 

I. 

Plaintiff  is  a  resident  of  the  County  of  Los  An- 
geles, State  of  California.  Plaintiff  is  by  profession 
a  writer,  and  has  had  long  experience  in  working  as 
a  writer  in  the  motion  picture  industry.  Defendant, 
Loew's  Incorporated,  is  a  corporation  organized 
under  the  laws  of  Delaware ;  it  maintains  a  principal 
office  and  transacts  business  in  the  County  of  Los 
Angeles,  State  of  California.  It  is  engaged,  among 
other  things,  in  the  business  of  producing  motion 
pictures.  Plaintiff  does  not  know  the  true  names  of 
the  defendants  herein  sued  under  the  names  of  Doe 
One  and  Doe  Two ;  on  discovery  of  the  true  names  the 
plaintiff  will  seek  leave  to  amend  this  complaint.  [2] 

The  contract  herein  referred  to  was  executed  and 
each  and  every  act  herein  alleged  was  done,  in  the 
Coimty  of  Los  Angeles,  State  of  California. 
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II. 

On  or  about  December  5,  1945,  plaintiff  and  de- 
fendants entered  into  a  contract,  a  copy  of  which  is 
attached  hereto  as  Exhibit  "A";  that  contract  was 
amended  in  writing  by  mutual  consent  of  the  parties 
effective  as  at  August  21,  1947,  and  a  copy  of  said 
amendment  is  attached  hereto,  marked  Exhibit  "  B '  \ 

III. 

On  and  after  the  said  5th  day  of  December,  1945, 
plaintiff  and  defendants  undertook  to  perform  their 
respective  obligations  under  the  contract  of  employ- 
ment. Until  the  2nd  day  of  December,  1947,  the  plain- 
tiff well  and  truly  performed  each  and  every  obliga- 
tion of  the  said  contract;  thereafter  further 
employment  on  the  part  of  the  plaintiff  was  pre- 
vented by  the  acts  of  the  defendants  more  particu- 
larly alleged  herein. 

IV. 

A  controversy  affecting  the  rights  of  the  parties 
under  the  said  agreement  now  exists  in  this:  on  or 
about  the  2nd  day  of  December,  1947,  the  defendants 
sent  to  the  plaintiff  the  following  writing: 

' '  Loew  's  Incorporated 

Metro-Goldwyn-Mayer  Pictures 

Culver  City,  California 

Mr.  Lester  Cole  December  2,  1947 

c/o  Metro-Goldwyn-Mayer  Studios 
Culver  City,  California 

Dear  Mr.  Cole : 

At  a  recent  hearing  of  a  committee  of  the  House 
of  Representatives,  you  refused  to  answer  certain 
[3]  questions  put  to  you  by  such  committee. 
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By  your  failure  to  answer  these  questions,  and  by 
your  statements  and  conduct  before  the  committee 
and  otherwise  in  connection  with  the  hearings,  you 
have  shocked  and  offended  the  community,  brought 
yourself  into  public  scorn  and  contempt,  substantially 
lessened  your  value  to  us  as  an  employee,  and  pre- 
judiced us  as  your  employer  and  the  motion  picture 
industry  in  general.  By  so  doing  you  have  violated 
your  obligations  under  your  contract  of  employment 
with  us  and  your  legal  obligations  to  us  as  our 
employee. 

Accordingly,  and  for  good  and  sufficient  cause,  this 
is  to  notify  you  that  we  have  elected  to  suspend  your 
employment  and  payment  of  your  compensation 
under  your  contract  of  employment  with  us  dated 
December  5,  1945,  as  amended,  commencing  as  of 
December  3,  1947,  and  continuing  until  such  time  as 
you  are  acquitted  or  have  purged  yourself  of  con- 
tempt of  the  Congress  of  the  United  States  and  you 
declare  under  oath  that  you  are  not  a  Communist. 

This  action  is  taken  by  us  without  prejudice  to, 
and  we  hereby  reserve,  any  other  rights  or  remedies 
which  we  may  have. 

Very  truly  yours, 

LOEWS  INCORPORATED, 
By   LOUIS  K.  SIDNEY, 

Asst.  Treasurer. 

No  agreement  or  order  will  be  l^inding  on  this 
corporation  unless  in  writing  and  signed  by  an 
officer."  [4] 

By  such  writing  (here  called  the  notice  of  suspen- 
sion) the  defendants  purported  to  exercise  a  right 
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to  suspend  the  plaintiff's  employment  and  payment 
of  compensation  to  the  plaintiff.  Defendants  contend 
and  assert  that  on  December  2nd,  1947,  they  had,  and 
that  they  now  have,  the  right  to  suspend  and  to 
continue  to  suspend  the  plaintiff's  employment  and 
to  suspend  and  to  continue  to  suspend  payment  of 
compensation  to  the  plaintiff. 

Each  and  every  statement  of  fact  contained  in  the 
said  notice  of  suspension  is  false  and  untrue,  and 
the  plaintiff  so  contends;  the  plaintiff  further  con- 
tends, notwithstanding  the  truth  or  falsity  of  any 
such  statement  in  the  said  notice  of  suspension,  the 
defendants  did  not  on  December  2,  1947.  or  at  any 
other  time  have  the  right  to  suspend,  and  the  defend- 
ants do  not  have  the  right  to  continue  to  suspend, 
the  plaintiff's  employment  or  payment  of  compensa- 
tion to  the  plaintiff  for  any  of  the  purported  reasons, 
grounds,  or  conditions  stated  in  the  said  notice  of 
suspension;  and  the  plaintiff  further  contends  that 
no  grounds  or  reasons  existed  on  December  2,  1947, 
and  none  has  existed  since,  and  none  exists  now 
which  gave  or  gives  the  defendants  or  any  of  them 
any  right  to  suspend  either  the  plaintiff's  employment 
or  payment  of  his  compensation. 

V. 

The  plaintiff  was  and  is  ready,  able,  and  willing 
to  continue  to  perform  each  and  every  obligation  by 
him  undertaken  in  the  said  contract  of  employment. 

VI. 

By  reason  of  the  said  controversy  and  unless  this 
Court  shall  grant  the  relief  herein  prayed  for,  the 
plaintiff  will  be  irreparably  injured  in  that  by  reason 
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of  said  purported  suspension  plaintiff  is  required  to 
refrain  from  seeking  [5]  employment  elsewhere  and 
is  required  to  remain  uncompensated  and  unem- 
ployed and  is  prevented  from  finding  gainful  em- 
ployment in  the  motion  picture  industry  and  is  pre- 
vented from  writing  and  selling  any  literary  material 
to  any  other  motion  picture  producer,  publisher,  or 
theatrical  producer. 

Wherefore,  plaintiff  prays  for  a  judgment  declar- 
ing that  the  defendants  do  not  have  and  never  had 
any  right  to  suspend  either  the  plaintiff's  employ- 
ment or  pajmient  of  his  compensation,  and  that  the 
plaintiff  is  entitled  to  compensation  at  the  rate  pro- 
vided in  the  said  contract  of  employment  from  De- 
cember 5,  1945,  to  the  date  of  judgment  to  be  ren- 
dered in  this  action,  giving  the  defendant  credit  for 
compensation  heretofore  paid  pursuant  to  the  said 
contract  and  for  an  injunction  pendente  lite  enjoin- 
ing defendants  from  further  performing  said  notice 
of  suspension  and  for  a  permanent  injunction  en- 
joining defendants  from  continuing  in  effect  said 
notice  of  suspension  and  requiring  them  to  set  the 
same  aside  and  for  such  other  relief  as  may  seem  meet 
and  proper,  together  with  plaintiff's  costs  incurred 
herein. 

KENNY  &  COHN, 
CHARLES  J.  KATZ, 
BARTLEY  C.  CRUM, 
GALLAGHER,  MARGOLIS, 
McTERNAN  &  TYRE, 

By    CHARLES  J.  KATZ, 

Counsel  for  the  Plaintiff.  [6] 
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EXHIBIT  "A" 

Agreement  executed  at  Culver  City,  California, 
December  5,  1945,  by  and  between  Loew's  Incor- 
porated, a  Delaware  corporation,  hereinafter  re- 
ferred to  as  the  "producer"  and  Lester  Cole,  here- 
inafter referred  to  as  the  "employee", 

Witnesseth : 

For  and  in  consideration  of  the  covenants,  condi- 
tions and  agreements  hereinafter  contained  and  set 
forth,  the  parties  hereto  have  agreed  and  do  hereby 
agree  as  follows: 

1.  The  producer  hereby  employs  the  employee  to 
render  his  exclusive  services  as  herein  required  for 
and  during  the  term  of  this  agreement  and  the  em- 
ployee hereby  accepts  such  employment  and  agrees 
to  keep  and  perform  all  of  the  duties,  obligations  and 
agreements  assmned  and  entered  into  by  him  here- 
under. 

2.  The  employee  agrees  that  throughout  the  term 
hereof  he  will  write  stories,  adaptations,  continuities, 
scenarios  and  dialogue  and  that  he  will  render  such 
other  services  in  the  editorial  department  of  the 
producer  as  the  producer  may  request:  that  when 
and  as  requested  by  the  producer  he  will  render  his 
services  as  a  producer  and/or  associate  producer  and 
in  such  other  executive  and/or  other  [L.C.]  capacity, 
or  capacities,  as  the  producer  may  require  and  as  the 
employee  may  be  capable  of  performing;  that  he  [7] 
that  he  will  promptly  and  faithfully  comply  with  all 
reasonable  instructions,  directions,  requests,  rules 
and  regulations  made  or  issued  by  the  producer  in 
connection  herewith;  and  that  he  will  perform  and 
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of  said  purported  suspension  plaintiff  is  required  to 
refrain  from  seeking  [5]  employment  elsewhere  and 
is  required  to  remain  uncompensated  and  unem- 
ployed and  is  prevented  from  finding  gainful  em- 
ploj^nent  in  the  motion  picture  industry  and  is  pre- 
vented from  writing  and  selling  any  literary  material 
to  any  other  motion  picture  producer,  publisher,  or 
theatrical  producer. 

Wherefore,  plaintiff  prays  for  a  judgment  declar- 
ing that  the  defendants  do  not  have  and  never  had 
any  right  to  suspend  either  the  plaintiff's  employ- 
ment or  payment  of  his  compensation,  and  that  the 
plaintiff  is  entitled  to  compensation  at  the  rate  pro- 
vided in  the  said  contract  of  employment  from  De- 
cember 5,  1945,  to  the  date  of  judgment  to  be  ren- 
dered in  this  action,  giving  the  defendant  credit  for 
compensation  heretofore  paid  pursuant  to  the  said 
contract  and  for  an  injmiction  pendente  lite  enjoin- 
ing defendants  from  further  performing  said  notice 
of  suspension  and  for  a  permanent  injunction  en- 
joining defendants  from  continuing  in  effect  said 
notice  of  suspension  and  requiring  them  to  set  the 
same  aside  and  for  such  other  relief  as  may  seem  meet 
and  proper,  together  with  plaintiff's  costs  incurred 
herein. 

KENNY  &  COHN, 
CHARLES  J.  KATZ, 
BARTLEY  C.  CRUM, 
GALLAGHER,  MARGOLIS, 
McTERNAN  &  TYRE, 

By   CHARLES  J.  KATZ, 

Counsel  for  the  Plaintiff.  [6] 


Lester  Cole  '  7 

EXHIBIT  ''A" 

Agreement  executed  at  Culver  City,  California, 
December  5,  1945,  by  and  between  Loew's  Incor- 
porated, a  Delaware  corporation,  hereinafter  re- 
ferred to  as  the  "producer"  and  Lester  Cole,  here- 
inafter referred  to  as  the  "employee", 

Witnesseth : 

For  and  in  consideration  of  the  covenants,  condi- 
tions and  agreements  hereinafter  contained  and  set 
forth,  the  parties  hereto  have  agreed  and  do  hereby 
agree  as  follows: 

1.  The  producer  hereby  employs  the  employee  to 
render  his  exclusive  services  as  herein  required  for 
and  during  the  term  of  this  agreement  and  the  em- 
ployee hereby  accepts  such  employment  and  agrees 
to  keep  and  perform  all  of  the  duties,  obligations  and 
agreements  assiuned  and  entered  into  by  him  here- 
under. 

2.  The  employee  agrees  that  throughout  the  term 
hereof  he  will  write  stories,  adaptations,  continuities, 
scenarios  and  dialogue  and  that  he  will  render  such 
other  services  in  the  editorial  department  of  the 
producer  as  the  producer  may  request;  that  when 
and  as  requested  by  the  producer  he  will  render  his 
services  as  a  producer  and/or  associate  producer  and 
in  such  other  executive  and/or  other  [L.C.]  capacity, 
or  capacities,  as  the  producer  may  require  and  as  the 
employee  may  be  capable  of  performing;  that  he  [7] 
that  he-  will  promptly  and  faithfully  comply  with  all 
reasonable  instructions,  directions,  requests,  rules 
and  regulations  made  or  issued  by  the  producer  in 
connection  herewith ;  and  that  he  will  perform  and 
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render  his  ser\dces  hereunder  conscientiously  and  to 
the  full  limit  of  his  ability  and  as  instructed  by  the 
producer  at  all  times  and  wherever  required  or  de- 
sired by  the  producer.  The  term  ''photoplays"  as 
used  in  this  agreement  shall  be  deemed  to  include,  but 
not  be  limited  to,  motion  picture  productions  pro- 
duced and/or  exhibited  and/or  transmitted  with 
sound  and  voice  recording,  reproducing  and/or 
transmitting  devices,  television,  radio  devices  and 
all  other  improvements  and  devices  which  are  now 
or  hereafter  may  be  used  in  connection  with  the 
production  and/or  exhibition  and/or  transmission  of 
any  present  or  future  kind  of  motion  picture  pro- 
ductions. 

3.  The  employee  expressly  agrees  that  he  will  ren- 
der his  services  solely  and  exclusively  for  the  pro- 
ducer throughout  the  term  hereof,  and  that  during 
said  term  he  will  not  render  services  of  any  kind  or 
nature  whatsoever  either  to  or  for  himself  or  to  or  for 
any  person,  firm  or  corporation  other  than  the  pro- 
ducer, without  the  written  consent  of  the  producer 
first  had  and  obtained.  The  employee  further  agrees 
that  he  vdW  not  consent  to  nor  permit  any  other 
person  to  advertise,  announce  or  make  known,  di- 
rectly or  indirectly,  by  paid  advertisements,  press 
notices  or  otherwise,  that  he  has  contracted  to  do  any 
act  or  perform  any  services  contrary  to  the  terms  of 
this  agreement.  The  producer  shall  have  the  right  to 
institute  any  legal  proceedings,  in  the  name  of  the 
employee  or  otherwise,  to  prevent  such  acts  or  any  of 
[8]  them.  The  employee  agrees  not  to  engage  or  use 
any  publicity  representative  nor  to  issue  or  permit 
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the  issuance  of  any  advertising,  exploitation  or  pul)- 
licity  whatsoever  concerning  the  employee  during  the 
term  of  this  agreement,  without  the  prior  written 
consent  of  the  producer  first  had  and  obtained. 

4.  The  producer,  its  successors  and  assigns,  shall, 
in  addition  to  the  employee's  services,  be  entitled  to 
and  shall  own  solely  and  exclusively  all  of  the  results 
and  proceeds  thereof  (including  all  rights  throughout 
the  world  of  production,  recordation,  broadcasting 
and  reproduction  by  any  art  or  method,  copyright, 
trademark  and  patent),  whether  such  results  and  pro- 
ceeds consist  of  literary,  dramatic,  musical,  motion 
picture,  mechanical  or  any  other  form  of  works, 
themes,  ideas,  compositions,  creations  or  products; 
and  the  employee  does  hereby  assign  and  transfer  to 
the  producer  all  of  the  foregoing  without  reservation, 
condition  or  limitation.  In  the  event  that  the  pro- 
ducer shall  desire  to  secure  separate  assignments  of 
any  of  the  foregoing,  the  employee  shall  execute  and 
deliver  the  same  to  the  producer  upon  the  producer's 
request  therefor.  As  to  literary  and/or  dramatic 
material  such  assignments  shall  be  substantially  sim- 
ilar to  Exhibit  "A"  which  is  hereunto  attached, 
hereby  referred  to  and  by  this  reference  made  a  part 
hereof ;  provided,  however,  that  except  as  to  original 
stories  any  and  all  warranties  contained  in  said 
Exhibit  "A"  shall  be  deemed  to  be  amended  to  read 
as  follows: 

* '  I  agree  and  warrant  that  except  as  provided 
in  the  next  sentence  hereof  all  material  com- 
posed and/or  submitted  by  me  hereunder  for  or 
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to  the  purchaser  shall  be  wholly  original  with 
me  and  shall  not  infringe  upon  or  violate  the 
right  of  privacy  of,  or  constitute  a  libel  or  slan- 
der against  or  violate  any  common  law  rights 
or  any  other  rights  of  any  person,  firm  or  cor- 
poration. The  same  agreements  and  warranties 
are  made  by  me  with  reference  to  any  and  all 
[9]  material,  incidents,  treatment,  character 
and  action  which  I  may  add  to  or  interpolate  in 
any  material  assigned  to  me  by  the  purchaser  for 
preparation,  but  are  not  made  with  respect  to 
violations  or  infringements  contained  in  the  ma- 
terial so  assigned  to  me  by  the  purchaser.  I  agree 
that  all  material  composed,  submitted,  added 
and/or  interpolated  by  me  hereunder  shall  auto- 
matically become  the  property  of  the  purchaser 
who,  for  this  purpose,  shall  be  deemed  the  author 
thereof,  I  acting  entirely  as  the  purchaser's  em- 
ployee." 

The  employee  further  agrees  to  execute  and  deliver 
to  the  producer  in  connection  with  all  literary  ma- 
terial written  by  him  hereunder,  a  certificate  in  sub- 
stantially the  following  form : 

"I  hereby  certify  that  I  wrote  the  manuscript 
hereto  attached,  as  an  employee  of  Loew's  In- 
corporated, pursuant  to  an  agreement  dated  the 

....  day  of ,  19 .  . .  . ,  in  performance  of 

my  duties  thereunder,  and  in  the  regular  course 
of  my  employment  and  that  said  Loew's  Incor- 
porated is  the  author  thereof  and  entitled  to  the 
copyright  therein  and  thereto,  with  the  right  to 


Lester  Cole  11 

Exhibit  '^A"— (Continued) 
make  such  changes  therein  and  such  uses  thereof 
as  it  may  determine  as  such  author. 

"In  Witness  Whereof  I  have  hereto  set  my 
hand  this  ....  day  of ,19 '' 

It  is  further  understood  and  agreed  that  with  respect 
to  all  literary  material  written  by  the  employee  here- 
under all  of  the  rights,  privileges,  warranties  and 
agreements  granted,  made  and/or  set  forth  in  said 
Exhibit  "A"  shall  vest  in  and  inure  to  the  benefit 
of  the  producer  forthwith  upon  the  creation  or  sub- 
mission of  such  material,  whether  or  not  ih^  employee 
executes  such  assignment.  The  producer  shall  have 
the  further  exclusive  right  to  use  and  display  the 
name,  voice  and  likeness  of  the  employee  for  advertis- 
ing, commercial  and/or  publicity  purposes  during  the 
term  of  employment  and  perpetually  in  connection 
with  all  work  of  the  employee  hereunder.  The  em- 
ployee shall  not  transfer  or  attempt  to  transfer  any 
right,  privilege,  title  or  interest  in  or  to  any  of  the 
things  above  specified,  nor  shall  he  at  any  time  grant 
the  right  to,  authorize  or  willingly  permit  any  per- 
son, firm  or  corporation  other  [10]  than  the  producer 
in  any  way  to  infringe  upon  such  exclusive  rights 
hereby  granted  to  the  producer,  and  authorizes  the 
producer  in  the  name  of  the  employee,  or  otherwise, 
to  institute  any  legal  proceedings  to  prevent  such 
infringement.  All  rights  herein  granted  to  the  pro- 
ducer shall  vest  in  the  producer,  whether  this  agree- 
ment is  terminated  by  the  completion  of  all  services 
herein  agreed  to  be  performed  by  the  employee,  or  is 
sooner  terminated  by  virtue  of  any  right  of  termina- 
tion herein  granted  to  the  producer,  or  otherwise. 
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5.  The  employee  agrees  to  conduct  himself  with 
due  regard  to  public  conventions  and  morals,  and 
agrees  that  he  will  not  do  or  commit  any  act  or  thing 
that  will  tend  to  degrade  him  in  society  or  bring  him 
into  public  hatred,  contempt,  scorn  or  ridicule,  or 
that  will  tend  to  shock,  insult  or  offend  the  com- 
munity or  ridicule  public  morals  or  decency,  or  preju- 
dice the  producer  or  the  motion  picture,  theatrical  or 
radio  industry  in  general. 

6.  The  employee  hereby  expressly  gives  and  grants 
to  the  producer  the  right  to  lend  the  services  of  the 
employee  to  any  other  person  or  persons,  in  any 
capacity  in  which  the  employee  is  required  to  render 
his  services  hereunder,  upon  the  distinct  understand- 
ing and  condition,  however,  that  this  contract  shall 
nevertheless  continue  in  full  force  and  effect  and  that 
the  employee  shall  not  be  required  to  do  any  act  or 
perform  any  services  contrary  to  the  provisions  of 
this  agreement.  Any  breach  by  any  such  person,  how- 
ever, of  any  of  the  terms  of  this  agreement  shall  not 
constitute  a  breach  by  the  producer  of  its  obligations 
or  covenants  under  this  agreement,  nor  shall  the  em- 
ployee have  the  right  to  terminate  this  agreement 
[11]  by  reason  of  any  such  breach  by  any  such 
person,  Imt  the  employee,  at  his  option,  in  the  event 
of  such  breach  by  any  such  person  shall  be  released 
from  the  obligation  to  render  further  services  to  such 
person.  In  the  event  that  the  employee  is  required 
to  render  services  for  any  other  person  or  persons 
as  hereinabove  provided,  he  agrees  to  render  the 
same  to  the  best  of  his  ability.  Should  the  services  of 
the  employee  be  loaned  to  any  other  person  or  per- 
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sons  hereunder,  such  other  person  or  persons,  at  the 
option  of  the  producer,  shall  be  entitled  to  all  or  any 
of  the  advertising  and  other  rights  in  connection  with 
services  rendered  by  the  employee  for  such  other 
person  or  persons  as  are  given  to  the  producer  under 
the  terms  of  this  agreement. 

7.  In  the  event  that  the  producer  desires,  at  any 
time  or  from  time  to  time,  to  apply  in  its  own  name 
or  otherwise,  but  at  its  own  expense,  for  life,  health, 
accident  or  other  insurance  covering  the  employee, 
the  employee  agrees  that  the  producer  may  do  so  and 
may  take  out  such  insurance  for  any  sum  which  the 
producer  may  deem  necessary  to  protect  its  interests 
hereunder.  The  employee  shall  have  no  right,  title 
or  interest  in  or  to  such  insurance,  but  agrees  never- 
theless to  assist  the  producer  in  procuring  the  same 
by  submitting  to  the  usual  and  customary  medical 
and  other  examinations  and  by  signing  such  applica- 
tions and  other  instruments  in  writing  as  may  rea- 
sonably be  required  by  such  insurance  company  or 
companies. 

8.  In  the  event  that  by  reason  of  mental  or  phy- 
sical disability,  or  otherwise,  the  employee  shall  be 
incapacitated  from  fully  performing  the  terms  hereof 
or  complying  with  each  and  all  of  his  obligations 
hereunder,  then  this  [12]  agreement  shall  be  sus- 
pended during  the  period  of  such  disability  of  in- 
capacity, and  no  compensation  need  be  paid  the  em- 
ployee during  the  period  of  such  suspension.  The 
term  of  this  agreement,  and  all  of  its  provisions 
herein  contained,  may  be  extended,  at  the  option  of 
the  producer,  for  a  period  equivalent  to  all  or  any 
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part  of  the  period  of  such  suspension.  The  producer, 
at  its  option,  in  the  event  of  the  continuance  of  such 
disability  or  incapacity  for  a  period  or  aggregate 
periods  in  excess  of  two  (2)  weeks  during  any  year 
of  the  term  hereof,  may  cancel  and  terminate  this 
employment.  In  the  event  of  the  occurrence  of  any 
disability  or  incapacity  of  the  employee,  the  em- 
ployee shall  give  the  producer  written  notice  of  such 
disability  or  incapacity  within  twenty-four  (24) 
hours  after  the  commencement  thereof.  In  the  ab- 
sence of  such  notice  any  failure  of  the  employee 
(whether  or  not  caused  by  his  disability  or  incapac- 
ity) to  report  to  the  producer  as  and  when  instructed 
by  the  producer,  for  the  rendition  of  his  required 
services  hereunder,  may,  at  the  producer's  option 
(unless  because  of  such  disability  or  incapacity  the 
producer  expressly  excuses  the  employee  from  re- 
l^orting  for  work  or  expressly  dismisses  the  employee 
from  work)  be  treated  by  the  producer  as  failure, 
refusal  and/or  neglect  of  the  employee  in  the  per- 
formance of  his  obligations  and  agreements  here- 
under and  shall  entitle  the  producer  to  exercise  any 
and  all  rights  and/or  remedies  which,  in  the  event  of 
failure,  refusal  or  neglect,  are  available  to  the  pro- 
ducer under  the  provisions  of  paragraph  11  hereof 
or  at  law  or  in  equity.  The  producer  shall  have  the 
right,  at  its  option,  to  have  the  employee  [13]  ex- 
amined at  any  time  and  from  time  to  time  by  such 
physician  or  physicians  as  the  producer  may  desig- 
nate. The  employee  agrees  to  make  himself  available 
for  any  and  all  such  examinations  as  and  when  re- 
quested and  to  submit  to  such  examinations  and  tests 
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as  such  physician  or  physicians  may  deem  desirable. 
9.  In  the  event  that  at  any  time  during  the  term 
hereof  the  producer,  or  any  person  to  whom  the  serv- 
ices of  the  employee  are  loaned  by  the  producer 
hereunder,  should  be  materially  hampered,  inter- 
rupted or  interfered  with  in  the  preparation,  produc- 
tion or  completion  of  photoplays  by  reason  of  any 
fire,  casualty,  lockout,  strike,  labor  conditions,  un- 
avoidable accident,  riot,  war,  act  of  Grod,  or  by  the 
enactment  of  any  municipal,  state  or  federal  or- 
dinance or  law,  or  by  the  issuance  of  any  executive  or 
judicial  order  or  decree,  whether  municipal,  state  or 
federal,  or  by  any  other  legally  constituted  authority, 
or  by  any  national  or  local  emergency  or  condition, 
or  by  any  other  cause  of  the  same  or  any  similar  kind 
or  character,  or  if  for  any  reason  whatsoever  the 
majority  of  the  motion  picture  theatres  in  the  United 
States  shall  be  closed  for  a  week  or  any  period  in 
excess  of  a  week,  then  and  in  any  of  said  events  this 
agreement,  at  the  option  of  the  producer,  may  be 
suspended  likewise  during  the  continuance  of  such 
event  or  events,  no  compensation  need  be  paid  the 
employee  during  the  period  of  such  suspension,  and 
the  term  of  this  agreement,  at  the  option  of  the  pro- 
ducer, may  be  continued  and  extended,  upon  the  same 
terms  and  conditions  as  shall  then  be  operative  here- 
under, [14]  for  a  period  equivalent  to  all  or  any  part 
of  any  period  or  periods  during  which  any  such 
event  or  events  shall  continue.  If  such  suspension 
or  suspensions  or  any  such  event  or  events  should 
continue  for  a  period  or  aggregate  of  periods  in 
excess  of  twelve  (12)  weeks  during  any  year  of  the 
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term  hereof,  then  and  in  that  event  either  the  em- 
ployee or  the  producer,  at  his  or  its  option,  may  elect 
to  terminate  the  employee's  employment  hereunder; 
provided,  however,  that  should  the  employee  desire 
to  elect  to  terminate  his  employment  he  shall  serve 
notice  of  such  desire  upon  the  producer  at  or  after 
the  expiration  of  such  period  or  periods,  and  if  the 
producer  should  not  resume  the  payment  of  the 
weekly  compensation  hereinafter  specified,  commenc- 
ing as  of  not  later  than  one  (1)  week  after  the  receipt 
of  such  notice  from  the  employee,  then  and  in  that 
event  the  employment  of  the  employee  hereunder 
shall  be  terminated.  If  the  producer  should  resume 
the  payment  of  such  compensation,  commencing  as 
of  not  later  than  one  (1)  week  after  the  receipt  of 
such  notice,  then  and  in  that  event  the  employment  of 
the  employee  hereunder  shall  not  be  terminated,  but 
shall  continue  in  full  force  and  effect. 

10.  Notwithstanding  anything  elsewhere  contained 
herein,  it  is  expressly  agreed  that  if  at  the  time  of  the 
expiration  of  this  agreement  the  employee  is  engaged 
in  the  rendition  of  any  of  his  required  services  here- 
under in  connection  with  any  matter  or  thing  not 
then  completed,  and  if  the  producer  shall  not  then 
have  exercised  an  option  for  the  further  services  of 
the  employee  for  a  further  period,  then  and  in  that 
event  the  employee's  employment  hereunder,  at  the 
option  of  the  producer,  may  be  continued  and  ex- 
tended, at  the  same  rate  of  salary  and  upon  [15]  the 
same  conditions  as  shall  be  operative  hereunder  im- 
mediately prior  to  the  time  of  such  expiration,  until 
the  completion  of  such  of  the  employee's  required 
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services  hereunder  as  the  producer  may  desire  in 
connection  therewith,  not  exceeding  sixty  (60)  days. 
11.  It  is  distinctly  understood  and  agreed  by  and 
between  the  parties  hereto  that  the  services  to  be 
rendered  by  the  employee  under  the  terms  herof, 
and  the  rights  and  privileges  granted  to  the  i)roducer 
by  the  employee  under  the  terms  hereof,  are  of  a 
special,  unique,  unusual,  extraordinary  and  intel- 
lectual character  which  gives  them  a  peculiar  value, 
the  loss  of  which  cannot  be  reasonably  or  adequately 
compensated  in  damages  in  any  action  at  law,  and 
that  a  breach  by  the  employee  of  any  of  the  pro- 
visions contained  in  this  agreement  will  cause  the 
producer  irreparable  injury  and  damage.  The  em- 
ployee hereby  expressly  agrees  that  the  producer 
shall  be  entitled  to  injunctive  and  other  equitable 
relief  to  prevent  a  breach  of  this  agreement  by  the 
employee.  Resort  to  injunctive  and  other  equitable 
relief,  however,  shall  not  be  construed  as  a  waiver  of 
any  other  rights  that  the  producer  may  have  in  the 
premises,  for  damages,  or  otherwise.  In  the  event  of 
the  failure,  refusal  or  neglect  of  the  employee  to 
perform  his  required  services  or  o]:)serve  any  of  his 
obligations  hereunder  to  the  full  limit  of  his  ability 
or  as  instructed,  the  producer,  at  its  option,  shall 
have  the  right  to  cancel  and  terminate  this  employ- 
ment, may  refuse  to  pay  the  employee  any  compensa- 
tion for  and  during  the  period  of  such  failure,  refusal 
or  neglect  on  the  part  of  the  employee,  and  shall 
likewise  have  the  right  to  extend  the  term  of  this 
agreement  and  all  of  its  provisions  [16]  for  a  period 
equivalent  to  all  or  any  part  of  the  period  during 
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which  such  faihire,  refusal  or  neglect  continues.  If 
at  the  time  of  such  failure,  refusal  or  neglect,  the 
employee  shall  have  been  instructed  to  render  any  of 
his  required  services  hereunder,  the  producer  shall 
have  the  right  to  refuse  to  pay  the  employee  any 
compensation  for  and  during  the  time  which  would 
have  been  reasonably  required  to  complete  such  serv- 
ices, or  (should  another  person  be  engaged  or  in- 
structed to  perform  such  services)  until  the  comple- 
tion of  such  services  by  such  other  person,  and  in  any 
or  either  of  such  events  the  producer  shall  also  have 
the  right  to  extend  the  term  of  this  agreement  and 
all  of  its  provisions  for  a  like  period  of  time  or  for 
any  portion  thereof.  Should  the  producer  notify  the 
employee  that  the  employee  has  been  scheduled  to 
perform  any  of  his  required  services  hereunder,  and 
should  the  employee  thereupon  or  at  any  time  prior 
to  the  designated  date  of  commencement  of  the  rendi- 
tion of  such  services  advise  the  producer  that  the 
employee  does  not  intend  to  render  such  services,  the 
producer  shall  thereupon  or  at  any  time  thereafter 
have  the  right  to  refuse  to  pay  the  employee  any 
compensation  commencing  as  of  the  date  on  which 
the  employee  has  so  advised  the  producer  of  his 
intent  not  to  perform,  or  at  the  producer's  election, 
as  of  any  time  thereafter,  and  continuing  until  the 
expiration  of  the  time  which  would  have  been  rea- 
sonably required  to  complete  such  services,  or  (should 
another  person  be  engaged  or  instructed  to  perform 
such  services)  until  the  completion  of  the  rendition 
of  such  services  by  such  other  person ;  and  in  any  or 
either  of  such  events  the  producer  shall  also  have 
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the  right  to  extend  the  term  of  this  agreement  and 
[17]  all  of  its  provisions  for  a  like  period  of  time,  or 
an}"  portion  thereof.  Any  period  for  or  during  which 
the  i:)roducer  is  entitled  to  refuse  to  pay  compensa- 
tion to  the  employee  pursuant  to  any  of  the  provisions 
of  this  paragraph  shall,  unless  sooner  terminated, 
end  if  and  when  the  employee  shall  be  requested  by 
the  producer  to,  and  shall  render,  other  services  here- 
under. The  producer  shall  also  have  the  right,  at  its 
option,  to  extend  the  term  of  this  agreement  and  all 
of  its  pro^dsions  for  a  period  of  time  equivalent  to 
all  or  any  part  of  any  leave  or  leaves  of  absence 
granted  the  employee  by  the  producer  during  the 
term  hereof.  Each  and  all  of  the  several  rights,  reme- 
dies and  options  of  the  producer  contained  in  this 
agreement  shall  be  construed  as  cumulative  and  no 
one  of  them  as  exclusive  of  the  others  or  of  any  right 
or  remedy  allowed  by  law.  All  options  granted  to  the 
producer  herein  for  extending  the  term  of  this  agree- 
ment, other  than  the  options  hereinafter  in  para- 
graph 18  specifically  set  forth,  may  be  exercised  by 
the  producer  by  notice  in  writing  to  be  served  upon 
the  employee  at  any  time  prior  to  the  expiration  of 
the  term  hereof. 

12.  If  this  agreement  be  suspended  or  if  the  pro- 
ducer refuse  to  pay  the  employee  compensation,  pur- 
suant to  any  right  to  do  so  herein  granted  to  the 
producer,  or  if  the  producer  grant  any  lease  of 
absence  to  the  employee,  and  if  in  connection  with 
such  suspension,  refusal  to  pay  or  leave  of  absence 
the  producer  shall  exercise  the  right  to  extend  this 
agreement  for  a  period  equivalent  to  all  or  any  part 
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of  the  period  of  such  suspension,  refusal  to  pay  or 
leave  of  absence,  then  and  in  that  event  the  running 
of  the  then  current  term  or  period  of  the  employee's 
employment  hereunder  shall  be  deemed  to  be  inter- 
rupted during  the  period  of  such  suspension,  refusal 
to  [18]  pay  or  leave  of  absence,  but  shall  be  resumed 
immediately  upon  the  expiration  of  such  suspension 
or  leave  of  absence,  or  (in  case  of  any  such  refusal 
to  pay)  upon  the  resumption  of  the  payment  of  com- 
pensation, and  (subject  to  subsequent  extension  or 
termination  for  proper  cause)  shall  continue  from 
and  after  the  date  of  such  resumption  for  a  period 
equal  to  the  unexpired  portion  of  such  term  or  period 
at  the  time  of  the  commencement  of  such  suspension, 
refusal  to  pay  or  leave  of  absence,  less  a  period  equal 
to  that  portion,  if  any,  of  the  period  of  such  suspen- 
sion, refusal  to  pay  or  leave  of  absence  for  which  the 
producer  does  not  exercise  the  right  to  extend  this 
agreement.  In  the  event  of  any  such  extension  the 
dates  for  the  exercise  of  any  subsequent  options  and 
the  dates  of  the  commencement  of  any  subsequent 
optional  period  or  periods  of  employment  hereunder 
shall  be  postponed  accordingly.  During  the  period  of 
any  such  suspension,  refusal  to  pay  or  leave  of  ab- 
sence the  employee  shall  not  have  the  right  to  render 
his  services  to  or  for  any  person,  firm  or  corporation 
other  than  the  producer  without  the  written  consent 
of  the  producer  first  had  and  obtained.  Should  the 
producer  pay  any  money  or  compensation  to  the 
employee  for  or  during  all  or  any  part  of  any  period 
in  which  this  agreement  is  suspended,  or  in  which 
the  employee  is  not  entitled  to  compensation,  or  in 
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which  the  producer  is  entitled  to  refuse  to  pay  com- 
l)ensation  to  the  employee,  then  and  in  that  event,  at 
the  option  of  the  producer,  the  money  and/or  com- 
l^ensation  so  paid  the  employee  shall  be  returned  by 
the  employee  to  the  producer  upon  demand,  or  the 
same  may  be  deducted  by  the  producer  from  any 
compensation  earned  hereunder  by  the  employee 
[19]  after  such  period,  but  this  provision  shall  not 
be  deemed  to  limit  or  exclude  any  other  rights  of 
credit  or  recovery,  or  any  other  remedies  the  pro- 
ducer otherwise  may  have.  Wherever  in  this  agree- 
ment reference  is  made  to  the  phrases  *'the  term 
hereof",  "the  term  of  this  agreement",  or  other 
phrases  of  like  tenor,  such  reference  (unless  a  dif- 
ferent meaning  clearly  appears  from  the  context) 
shall  mean  and  be  deemed  to  refer  to  the  original 
period  of  the  employee's  employment  hereunder 
and/or  to  whichever  of  the  optional  periods  of  em- 
ployment provided  for  in  paragraph  18  hereof  may 
be  current  at  the  time  referred  to. 

13.  No  waiver  by  the  producer  of  any  breach  of 
any  covenant  or  provision  of  this  agreement  shall  be 
deemed  to  be  a  waiver  of  any  preceding  or  succeeding 
breach  of  the  same  or  any  other  covenant  or  pro- 
vision. 

14.  All  notices  which  the  producer  is  required  or 
may  desire  to  serve  upon  the  employee  under  or  in 
connection  with  this  agreement  may  be  served  by 
addressing  the  same  to  the  employee  at  such  address 
as  may  be  designated  from  time  to  time  in  writing  by 
the  employee,  or  if  no  such  address  be  designated  in 
writing  by  the  employee,  or,  if  having  designated  an 
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of  the  period  of  such  suspension,  refusal  to  pay  or 
leave  of  absence,  then  and  in  that  event  the  running 
of  the  then  current  term  or  period  of  the  employee's 
employment  hereunder  shall  be  deemed  to  be  inter- 
rupted during  the  period  of  such  suspension,  refusal 
to  [18]  pay  or  leave  of  absence,  but  shall  be  resumed 
immediately  upon  the  expiration  of  such  suspension 
or  leave  of  absence,  or  (in  case  of  any  such  refusal 
to  pay)  upon  the  resumption  of  the  payment  of  com- 
pensation, and  (subject  to  subsequent  extension  or 
termination  for  proper  cause)  shall  continue  from 
and  after  the  date  of  such  resumption  for  a  period 
equal  to  the  unexpired  portion  of  such  term  or  period 
at  the  time  of  the  commencement  of  such  suspension, 
refusal  to  pay  or  leave  of  absence,  less  a  period  equal 
to  that  portion,  if  any,  of  the  period  of  such  suspen- 
sion, refusal  to  pay  or  leave  of  absence  for  which  the 
producer  does  not  exercise  the  right  to  extend  this 
agreement.  In  the  event  of  any  such  extension  the 
dates  for  the  exercise  of  any  subsequent  options  and 
the  dates  of  the  commencement  of  any  subsequent 
optional  period  or  periods  of  employment  hereunder 
shall  be  postponed  accordingly.  During  the  period  of 
any  such  suspension,  refusal  to  pay  or  leave  of  ab- 
sence the  employee  shall  not  have  the  right  to  render 
his  services  to  or  for  any  person,  firm  or  corporation 
other  than  the  producer  without  the  written  consent 
of  the  producer  first  had  and  obtained.  Should  the 
producer  pay  any  money  or  compensation  to  the 
employee  for  or  during  all  or  any  part  of  any  period 
in  which  this  agreement  is  suspended,  or  in  which 
the  employee  is  not  entitled  to  compensation,  or  in 
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which  the  producer  is  entitled  to  refuse  to  pay  com- 
i:>ensation  to  the  employee,  then  and  in  that  event,  at 
the  option  of  the  producer,  the  money  and/or  com- 
l^ensation  so  paid  the  employee  shall  be  returned  by 
the  employee  to  the  producer  upon  demand,  or  the 
same  may  be  deducted  by  the  producer  from  any 
compensation  earned  hereunder  by  the  employee 
[19]  after  such  period,  but  this  provision  shall  not 
be  deemed  to  limit  or  exclude  any  other  rights  of 
credit  or  recovery,  or  any  other  remedies  the  pro- 
ducer otherwise  may  have.  Wherever  in  this  agree- 
ment reference  is  made  to  the  phrases  ''the  term 
hereof",  "the  term  of  this  agreement",  or  other 
phrases  of  like  tenor,  such  reference  (unless  a  dif- 
ferent meaning  clearly  appears  from  the  context) 
shall  mean  and  be  deemed  to  refer  to  the  original 
period  of  the  employee's  employment  hereunder 
and/or  to  whichever  of  the  optional  periods  of  em- 
ployment provided  for  in  paragraph  18  hereof  may 
be  current  at  the  time  referred  to. 

13.  No  waiver  by  the  producer  of  any  breach  of 
any  covenant  or  provision  of  this  agreement  shall  be 
deemed  to  be  a  waiver  of  any  preceding  or  succeeding 
breach  of  the  same  or  any  other  covenant  or  pro- 
vision. 

14.  All  notices  which  the  producer  is  required  or 
may  desire  to  serve  upon  the  employee  under  or  in 
connection  with  this  agreement  may  be  served  by 
addressing  the  same  to  the  employee  at  such  address 
as  may  be  designated  from  time  to  time  in  writing  by 
the  employee,  or  if  no  such  address  be  designated  in 
writing  by  the  employee,  or,  if  having  designated  an 
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address,  the  employee  cancels  the  same  and  fails  to 
designate  a  new  address  in  writing,  then  by  address- 
ing the  same  to  the  employee  at  any  place  where  the 
producer  has  a  studio  or  an  office  and,  in  any  case, 
by  depositing  the  same  so  addressed,  postage  prepaid, 
in  the  United  States  mail,  or  by  sending  the  same 
so  addressed  by  telegraph  or  cable  or,  at  its  option, 
the  producer  may  deliver  the  same  to  the  employee 
personally,  either  in  writing  or,  unless  otherwise 
specified  herein,  orally.  If  the  producer  elect  to  mail 
such  notice  or  to  send  the  [20]  same  by  telegraph  or 
cable,  such  notice  shall  be  deemed  to  have  been  served 
upon  the  employee  on  the  date  of  the  mailing  thereof, 
or  the  date  of  delivery  thereof  to  the  telegraph  or 
cable  office,  as  the  case  may  be,  and  for  this  purpose 
the  employee  designates  and  appoints  the  United 
States  Postoffice,  or  telegraph  or  cable  company,  as 
the  case  may  be,  his  agent  to  receive  such  notices. 

15.  Nothing  in  this  contract  contained  shall  be 
construed  so  as  to  require  the  commission  of  any  act 
contrary  to  law,  and  wherever  there  is  any  conflict 
between  any  provision  of  this  agreement  and  any  ma- 
terial present  or  future  statute,  law,  governmental 
regulations  or  ordinance,  contrary  to  which  the  par- 
ties have  no  legal  right  to  contract,  the  latter  shall 
prevail,  but  in  such  event  the  provision  of  this  agree- 
ment affected  shall  be  curtailed  and  limited  only  to 
the  extent  necessary  to  bring  it  within  the  legal 
requirements. 

16.  The  producer  may  transfer  or  assign  all  or  any 
part  of  its  rights  hereunder  to  any  person,  firm  or 
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corporation,  and  this  agreement  shall  inure  to  the 
benefit  of  the  producer,  its  successors  or  assigns. 

17.  On  condition  that  the  employee  shall  fully  and 
completely  keep  and  perform  each  and  every  term 
and  condition  of  this  agreement  on  his  part  to  be 
kept  or  performed,  the  producer  agrees  to  compen- 
sate the  employee  therefor  and  for  all  rights  herein 
granted  and/or  agreed  to  be  granted  by  the  employee 
to  the  producer  at  the  rate  of  One  Thousand,  One 
Hundred  Fifty  and  00/100  Dollars  ($1,150.00)  per 
week  during  each  year  of  the  tenn,  payable  for  each 
week  during  which  the  employee  shall  have  actually 
rendered  his  services  hereunder.  Conditioned  as 
aforesaid,  the  producer  agrees  that  compensation 
will  be  paid  to  the  employee  for  a  period  or  aggregate 
of  periods  of  not  less  than  forty  (40)  weeks  during 
each  year  of  the  original  term  hereof,  [21]  and  for 
a  period  or  aggrogato  of  periods  of  not  loss^JJiaR 
twenty  (20)  weeks  duringeaclx-si^e-f^T'Tnonths  op- 
tional periodjif-empfeyment  for  which  an  option  is 
oxoTTTigcd  hereunder,  and  for  a  period  or  aggregate 
of  periods  of  not  less  than  forty  (40)  weeks  during 
each  one  (1)  year  of  each  optional  period  of  employ- 
ment for  which  an  option  is  exercised  hereunder.  In 
computing  compensation  to  be  paid  or  deducted  with 
respect  to  any  period  of  less  than  a  week,  the  weekly 
rate  shall  be  prorated,  and  for  this  purpose  the  rate 
per  day  shall  be  one-sixth  (l/6th)  of  the  weekly  rate. 
If  during  the  original  term  hereof  or  during  any 
optional  period  of  employment  for  which  an  option 
is  exercised  hereunder  this  agreement  be  suspended 
pursuant  to  any  provision  for  suspension  herein  con- 
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tained,  or  if  the  producer  refuse  to  pay  the  employee 
compensation  pursuant  to  any  right  to  do  so  herein 
granted  to  the  producer,  then  the  minimum  periods 
hereinabove  specified  during  which  the  producer  is 
obligated  to  pay  compensation  to  the  employee  shall 
be  reduced  by  a  period  equivalent  to  the  period  or 
aggregate  of  periods  of  such  suspension  or  suspen- 
sions or  refusal  to  pay.  Any  compensation  due  the 

Thursday 
employee  hereunder  shall  be  payable  on  Wednesday 
of  each  week  for  services  rendered  up  to  and  includ- 
ing the  Saturday  preceding.  During  any  period  or 
periods  in  which  the  employee  is  not  entitled  to  com- 
pensation pursuant  to  the  provisions  of  this  para- 
graph, he  shall  be  deemed  to  be  laid  off  without  pay, 
and  during  such  periods,  of  course,  the  employee 
shall  not  have  the  right  to  render  his  services  for 
any  person,  firm  or  corporation  without  the  written 
consent  of  the  producer  first  had  and  obtained. 

18.  The  term  of  employment  hereunder  shall  be 
deemed  to  have  commenced  on  November  15,  1945, 
and  shall  continue  for  a  period  of  two  years  from 
and  after  said  date.  In  consideration  of  [22]  the 
execution  of  this  agreement  by  the  producer  and  of 
the  consent  of  the  producer  to  the  amount  of  com- 
pensation herein  set  forth,  the  employee  hereby  gives 
and  grants  to  the  producer  the  following  rights  or 
options : 

(a)  To  extend  the  term  of  employment  of  the 
employee  for  an  additional  period  of  two  (2)  years 
from  and  after  the  expiration  of  the  term  herein- 
before specified,  upon  the  same  terms  and  conditions 
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as  herein  contained,  except  that  compensation  shall 
be  paid  to  the  employee  for  this  first  extended  period 
at  the  rate  of  One  Thousand,  Three  Hundred  Fifty 
Dollars  ($1,350.00)  per  week. 

(b)  To  extend  the  term  of  employment  of  the 
employee  for  an  additional  period  of  two  (2)  years 
from  and  after  the  expiration  of  said  first  extended 
period,  upon  the  same  terms  and  conditions  as  herein 
contained,  except  that  compensation  shall  be  paid  to 
the  employee  for  this  second  extended  period  at  the 
rate  of  One  Thousand,  Five  Hundred  Fifty  Dollars 
($1,550.00)  per  week. 

(c)  To  extend  the  term  of  employment  of  the  em- 
ployee for  an  additional  period  of  one  (1)  year  from 
and  after  the  expiration  of  said  second  extended 
period,  upon  the  [23]  same  terms  and  conditions  as 
herein  contained,  except  that  compensation  shall  be 
paid  to  the  employee  for  this  third  extended  period 
at  the  rate  of  One  Thousand,  Eight  Hundred  Dollars 
($1,800.00)  per  week. 

(d)  To  extend  the  term  of  employment  of  the  on> 
ployee  for  an  additional  period  of  (  ) 
from  and  after  the  expiration  of  said  thijd:^xtended 
period,  upon  the  same  terms  and  con^litions  as  herein 
contained,  except  that  compens^;ti:on  shall  be  paid  to 
the  employee  for  this  fourth:^ extended  period  at  the 

rate  of ^x<^. Dollars  ($ ) 

per  week. 

(e)  To  ext^ild  the  term  of  employment  of  the  em- 
ployee fpa*^  additional  period  of  (     ) 

f rorp^d  after  the  expiration  of  said  fourth  extended 
iToriod,  upon  the  oamo  terms  and  Gonditiono  ao  heroin 


26  Loew's  Incorporated  vs. 

Exhibit  ^^A"— (Continued) 
contained,  except  that  compensation  shall  be  pai( 
the  employee  for  this  fifth  extended  pgxietTat  the 

rate  of ^^^^-©'ouars  ($ ) 

per  week. 

(f)  To  exteiid>Hle"term  of  employment  of  the  em- 
ploy ee.^Eer'an  additional  period  of  (     ) 

fi'om  and  after  the  expiration.  [24]  Each  option 
hereinabove  referred  to  may  be  exercised  separately 
at  any  time,  but  not  later  than  thirty  (30)  days  prior 
to  the  expiration  of  the  respective  next  preceding- 
term  of  employment.  If  any  such  term  is  extended 
as  provided  in  this  agreement,  the  period  of  thirty 
(30)  days  referred  to  in  the  next  preceding  sentence 
shall  be  the  period  of  thirty  (30)  days  prior  to  the 
expiration  of  all  extensions  of  such  term,  whether 
the  right  to  such  extension  or  extensions  accrued  or 
was  exercised  before,  on  or  after  the  date  which  in 
the  absence  of  such  extension  or  extensions  would 
have  been  the  latest  date  for  the  exercise  of  such 
option.  The  producer  at  any  time  within  which  any 
of  said  options  may  be  exercised,  may  elect  to  exer- 
cise all  or  any  of  the  options  not  already  exercised,  in 
which  event  the  term  of  this  agreement  shall  be  ex- 
tended by  the  period  or  periods  specified  in  the  option 
or  options  so  exercised  by  the  producer.  The  exercise 
by  the  producer  of  any  one  or  more  of  said  options 
shall  not  be  construed  as  an  election  by  it  not  to 
exercise  the  remaining  options  and  shall  not  be  con- 
strued to  be  a  waiver  of  any  prior  breach  by  the 
employee,  whether  known  or  unknown,  of  any  pro- 
vision of  this  agreement  or  a  ratification  of  any  prior 
course  of  conduct  by  the  employee.  All  notices  of  the 
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exercise  of  any  option  shall  be  in  writing  and  shall  be 
served  upon  the  employee  within  the  periods  above 
specified. 

19.  The  employee  warrants  and  represents  to  the 
producer  and  agrees  that  the  employee  is  a  member 
in  good  standing  of  the  Screen  Writer's  Guild,  Inc., 
and  will  remain  so  during  any  and  all  periods  that 
his  services  are  required  as  a  writer  hereunder.  [25] 

20.  The  Producer-Screen  Writers'  Guild,  Inc., 
Minimum  Basic  Agreement  of  1942  (as  it  may  from 
time  to  time  hereafter  be  modified,  amended  or  ex- 
tended) is  hereinafter  referred  to  as  the  "Basic 
Agreement".  The  provisions  of  Article  5  of  said 
Basic  Agreement  shall  govern  the  determination  of 
such  credits  as  a  writer,  if  any,  as  the  producer  shall 
accord  the  employee  hereunder ;  it  being  agreed,  how- 
ever, that  with  respect  to  credits  not  finally  deter- 
mined during  the  term  of  said  Basic  Agreement,  and 
with  respect  to  credits  finally  determined  at  any  time 
when  the  producer  shall  have  ceased  to  be  a  party  to 
said  Basic  Agreement  or  when  said  Basic  Agreement 
is  not  effective  as  between  the  producer  and  the 
Guild,  any  screenplay  credits  to  the  employee  as  a 
writer  shall  be  determined  in  accordance  with  the 
provisions  of  Exhibit  ''X"  attached  hereto. 

21.  If,  during  the  term  hereof,  the  employee  shall 
notify  the  producer  in  writing  that  the  employee 
desires  to  take  a  leave  of  absence  and  if  such  request 
shall  be  granted  by  the  producer  then,  unless  the 
producer  in  granting  such  leave  of  absence  shall 
advise  the  employee  to  the  contrary,  the  employee 
may,  during  such  leave  of  absence,  engage  in  the 
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writing  of  literary  and/or  dramatic  material  for 
himself  but  shall  not  have  the  right  to  accept  em- 
ployment with  or  engage  in  the  writing  or  prepara- 
tion of  literary  or  dramatic  material  for  any  person, 
firm  or  corporation  other  than  the  producer.  It  is 
expressly  understood  that  nothing  contained  in  this 
paragraph  shall  obligate  the  employee  to  request  any 
leave  of  absence  whatsoever  [26]  nor  shall  anything 
in  this  paragraph  be  construed  so  as  to  obligate  the 
producer  to  grant  the  author  any  leave  of  absence 
requested  by  him.  The  employee  agrees  that  promptly 
upon  the  completion  of  any  and  all  literary  and/or 
dramatic  material  written  by  him,  as  aforesaid,  dur- 
ing any  such  leave  of  absence,  he  will  submit  the 
same  to  the  producer.  The  producer  shall  have  the 
right,  to  be  exercised  by  notice  in  writing  to  be 
served  upon  the  employee  at  any  time  within  thirty 
(30)  days  after  such  submittal,  to  purchase,  for  a 
price  to  be  agreed  upon  between  the  employee  and 
the  producer,  all  rights  of  every  kind  in  and  to  such 
material,  including  specifically,  but  not  limiting  the 
same  to,  the  sole  and  exclusive  motion  picture,  sound, 
radio,  television  and  spoken  stage  rights  therein 
throughout  the  world,  or  such  of  said  rights  therein 
as  the  producer  may  elect  to  acquire.  If  the  producer 
does  not  elect  to  purchase  such  rights,  or  any  of  them, 
within  said  period  of  thirty  (30)  days,  or  if  a  price 
cannot  be  agreed  upon  between  the  employee  and  the 
producer,  the  employee  shall  have  the  right  to  nego- 
tiate for  the  sale  of  such  rights,  or  any  of  them,  to 
others  than  the  producer;  provided,  however,  that 
such  rights  shall  not,  nor  shall  any  of  them,  be  sold. 


Lester  Cole  29 

Exhibit  ''A"— (Continued) 
licensed  or  conveyed  to  anyone  other  than  the  pro- 
ducer unless  and  until,  in  each  instance,  the  producer 
shall  have  been  given  an  opportunity  and  shall  have 
failed  to  avail  itself  thereof  within  forty-eight  (48) 
hours  (excluding  Sundays  and  holidays)  after  such 
opportunity  is  presented  to  the  producer  in  writing 
to  purchase  the  rights  so  proposed  to  be  sold,  licensed 
or  conveyed,  for  a  price  at  least  as  favorable  as  that 
contained  [27]  in  the  offer  which  the  employee  con- 
templates accepting  from  such  other  person.  Any 
such  offer,  in  order  to  foreclose  the  rights  of  the 
producer,  as  above  provided,  must  of  course  be  bona 
fide.  With  respect  to  any  and  all  material  and  rights 
purchased  by  the  producer  pursuant  to  the  foregoing 
provisions  of  this  paragraph,  the  employee  agrees  to 
execute  and  deliver  to  the  producer  such  assignment 
or  assignments  of  such  material  and/or  rights  and 
such  other  instruments  as  in  the  sole  judgment  and 
discretion  of  the  producer  may  be  deemed  necessary 
or  expedient  for  the  transfer  to  the  producer  of  the 
material  and/or  rights  so  purchased;  it  being  ex- 
pressly agreed  that  all  material  and/or  rights  so 
purchased  by  the  producer  shall  vest  in  and  inure 
to  the  benefit  of  the  producer  forthwith  upon  the 
purchase  thereof  by  the  producer  whether  or  not 
such  assignments  and/or  other  instruments  be  exe- 
cuted by  the  employee  or  delivered  to  the  producer, 
and  the  employee  shall  be  deemed  to  have  made  the 
same  warranties  and  representations  to  the  producer 
with  respect  to  the  originality  and  authorship  of 
such  material  and  the  employee's  ownership  thereof 
as  are  set  forth  in  Exhibit  "A"  attached  hereto. 
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writing  of  literary  and/or  dramatic  material  for 
himself  but  shall  not  have  the  right  to  accept  em- 
ployment with  or  engage  in  the  writing  or  prepara- 
tion of  literary  or  dramatic  material  for  any  person, 
firm  or  corporation  other  than  the  producer.  It  is 
expressly  understood  that  nothing  contained  in  this 
paragraph  shall  obligate  the  employee  to  request  any 
leave  of  absence  whatsoever  [26]  nor  shall  anything 
in  this  paragraph  be  construed  so  as  to  obligate  the 
producer  to  grant  the  author  any  leave  of  absence 
requested  by  him.  The  employee  agrees  that  promptly 
upon  the  completion  of  any  and  all  literary  and/or 
dramatic  material  written  by  him,  as  aforesaid,  dur- 
ing any  such  leave  of  absence,  he  will  submit  the 
same  to  the  producer.  The  producer  shall  have  the 
right,  to  be  exercised  by  notice  in  writing  to  be 
served  upon  the  employee  at  any  time  within  thirty 
(30)  days  after  such  submittal,  to  purchase,  for  a 
price  to  be  agreed  upon  between  the  employee  and 
the  producer,  all  rights  of  every  kind  in  and  to  such 
material,  including  specifically,  but  not  limiting  the 
same  to,  the  sole  and  exclusive  motion  picture,  sound, 
radio,  television  and  spoken  stage  rights  therein 
throughout  the  world,  or  such  of  said  rights  therein 
as  the  producer  may  elect  to  acquire.  If  the  producer 
does  not  elect  to  purchase  such  rights,  or  any  of  them, 
within  said  period  of  thirty  (30)  days,  or  if  a  price 
cannot  be  agreed  upon  between  the  employee  and  the 
producer,  the  employee  shall  have  the  right  to  nego- 
tiate for  the  sale  of  such  rights,  or  any  of  them,  to 
others  than  the  producer;  provided,  however,  that 
such  rights  shall  not,  nor  shall  any  of  them,  be  sold, 
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licensed  or  conveyed  to  anyone  other  than  the  pro- 
ducer unless  and  until,  in  each  instance,  the  producer 
shall  have  been  given  an  opportunity  and  shall  have 
failed  to  avail  itself  thereof  within  forty-eight  (48) 
hours  (excluding  Sundays  and  holidays)  after  such 
opportunity  is  presented  to  the  producer  in  writing 
to  purchase  the  rights  so  proposed  to  be  sold,  licensed 
or  conveyed,  for  a  price  at  least  as  favorable  as  that 
contained  [27]  in  the  offer  which  the  employee  con- 
templates accepting  from  such  other  person.  Any 
such  offer,  in  order  to  foreclose  the  rights  of  the 
producer,  as  above  provided,  must  of  course  be  bona 
fide.  With  respect  to  any  and  all  material  and  rights 
purchased  by  the  producer  pursuant  to  the  foregoing 
provisions  of  this  paragraph,  the  employee  agrees  to 
execute  and  deliver  to  the  producer  such  assignment 
or  assignments  of  such  material  and/or  rights  and 
such  other  instruments  as  in  the  sole  judgment  and 
discretion  of  the  producer  may  be  deemed  necessary 
or  expedient  for  the  transfer  to  the  producer  of  the 
material  and/or  rights  so  purchased;  it  being  ex- 
pressly agreed  that  all  material  and/or  rights  so 
purchased  by  the  producer  shall  vest  in  and  inure 
to  the  benefit  of  the  producer  forthwith  upon  the 
purchase  thereof  by  the  producer  whether  or  not 
such  assignments  and/or  other  instruments  be  exe- 
cuted by  the  employee  or  delivered  to  the  producer, 
and  the  employee  shall  be  deemed  to  have  made  the 
same  warranties  and  representations  to  the  producer 
with  respect  to  the  originality  and  authorship  of 
such  material  and  the  employee's  ownership  thereof 
as  are  set  forth  in  Exhibit  "A"  attached  hereto. 
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22.  The  original  term  hereof  and  each  optional 
period  of  employment  for  which  an  option  is  exer- 
cised under  the  provisions  of  paragraph  18  hereof 
shall  be  deemed  to  consist  of  separate,  consecutive 
yearly  periods  equivalent  in  niunber  to  the  number 
of  years  in  the  term  concerned,  each  of  which  yearly 
periods  is  herein  referred  to  as  a  ^'year  of  the  term". 
In  the  event  of  the  occurrence  of  any  contingency  or 
leave  of  absence  during  any  year  of  the  term  by 
reason  of  which  the  producer  is  entitled  under  any 
of  the  provisions  of  tliis  agreement  to  suspend  or 
withhold  payment  of  compensation  to  the  employee 
and  to  extend  the  [28]  respective  term  of  this  agree- 
ment for  a  period  equal  to  all  or  any  part  of  the 
period  of  such  suspension  or  withholding  of  com- 
pensation, the  producer  shall  also  have  the  right  to 
extend  the  year  of  the  term  in  which  such  leave  of 
absence  or  contingency  occurs,  for  a  period  equal  to 
all  or  any  part  of  the  period  of  the  continuance 
thereof,  which  right  of  extension  may  be  exercised  by 
the  producer  at  any  time  prior  to  the  expiration  of 
such  year  of  the  term.  The  period  referred  to  as  a 
*'year  of  the  term"  shall  be  deemed  to  include  all 
such  extensions  of  the  respective  year.  The  right  to 
extend  a  year  of  the  term  shall  be  in  addition  to  and 
not  in  lieu  or  limitation  of  any  other  rights  which 
the  producer  may  have  under  the  pro^dsions  of  this 
agreement  or  otherwise;  it  being  expressly  under- 
stood, without  limiting  the  foregoing,  that  the  exer- 
cise by  the  producer  of  the  right  to  extend  any  year 
of  the  term  shall  not  i:)rejudice  or  impair  the  pro- 
ducer's right  at  the  same  time  or  at  any  time  there- 
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after  for  the  same  or  any  other  cause  to  exercise 
the  right  elsewhere  herein  granted  to  the  producer 
to  extend  the  term  of  this  agreement,  nor  shall  the 
failure  of  the  producer  to  exercise  the  right  to  extend 
any  year  of  the  term  prejudice  or  impair  the  pro- 
ducer's right,  for  the  same  or  any  other  cause,  to 
exercise  the  right  elsewhere  herein  granted  to  the 
producer  to  extend  the  term  of  this  agreement  at  any 
time  prior  to  the  expiration  of  said  term,  nor  shall 
the  exercise  of  such  right  of  extension  of  a  year  of 
the  term  operate  as  an  extension  of  or  obligate  the 
producer  to  extend  the  respective  term  of  this  agree- 
ment. In  the  event  that  any  year  of  the  term  be 
extended,  as  aforesaid,  the  commencement  of  the 
subsequent  year  or  years  of  the  term,  if  any,  shall  be 
postponed  [29]  for  an  equivalent  period  of  time,  it 
being  agreed  that  the  subsequent  year  of  the  term, 
if  any,  shall  not  begin  until  the  expiration  of  all 
extensions,  if  any,  of  the  next  preceding  year  of  the 
term.  In  the  event  that  any  year  of  the  term  be 
extended,  as  aforesaid,  and  if  the  respective  term 
of  this  agreement  is  not  extended  for  an  equivalent 
period  or  periods,  then  the  year  of  the  term  which 
is  current  at  the  expiration  of  the  term  of  this  agree- 
ment shall,  of  course,  end  at  the  same  time  as  the 
term,  and  the  remainder  of  such  year  of  the  term 
and  any  unexpired  balance  of  the  minimum  period 
for  which  compensation  is  payable  by  the  producer 
in  respect  of  such  year  and  any  subsequent  year  or 
years  of  the  term  shall  be  deemed  to  be  cancelled 
and  eliminated. 

23.    If  the  compensation  provided  by  this  contract 
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shall  exceed  the  amount  permitted  by  any  present 
or  future  law  or  governmental  order  or  regulation, 
such  stated  compensation  shall  be  reduced  while  such 
limitation  is  in  effect  to  the  amount  which  is  so 
permitted;  and  the  payment  of  such  reduced  com- 
pensation shall  be  deemed  to  constitute  full  perform- 
ance by  the  producer  of  its  obligations  hereunder 
with  respect  to  compensation  for  such  period. 

24.  The  employee  hereby  agrees  that  the  producer 
may,  as  his  employer,  deduct  and  withhold  from  the 
compensation  payable  to  the  employee  hereunder  the 
amounts  required  to  be  deducted  and  withheld  by  the 
producer  as  the  employer  of  the  employee  under  the 
provisions  of  any  statute,  law,  regulation  or  ordi- 
nance heretofore  or  hereafter  enacted  [30]  requir- 
ing the  withholding  or  deducting  of  compensation. 

In  Witness  Whereof  the  parties  hereto  have  exe- 
cuted this  agreement  the  day  and  year  first  above 
written. 

LOEW'S  INCORPORATED, 

By   LOUIS  K.  SIDNEY, 

Asst.  Treasurer. 

/s/  LESTER  COLE.  [31] 
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Metro-Goldwyn-Mayer  Pictures 
Culver  City,  California 

August  21,  1947 
Mr.  Lester  Cole 

c/o  Metro-Goldwyn-Mayer  Studios 
Culver  City,  California 

Dear  Mr.  Cole: 

This  will  constitute  the  following  agreement  be- 
tween us  with  reference  to  your  contract  of  employ- 
ment with  us  dated  December  5, 1945,  as  amended : 

1.  We  elect  to  and  do  hereby  exercise  the  option 
granted  us  under  the  terms  of  subdivision  (a)  of 
paragraph  18  of  the  aforesaid  contract  of  employ- 
ment. The  term  of  your  emplojonent  is,  therefore, 
extended  for  an  additional  period  of  two  (2)  years 
from  and  after  the  expiration  of  the  present  term 
of  said  contract  of  employment  upon  the  same  terms 
and  conditions  as  contained  in  said  contract  of  em- 
plojrment,  except  that  compensation  mil  be  paid  to 
you  during  said  extended  period  at  the  rate  of  One 
Thousand  Three  Hundred  Fifty  Dollars  ($1,350.00) 
per  week,  and  except  as  hereinafter  specifically  pro- 
vided : 

2.  We  do  hereby  warrant  and  agree  that  during 
the  term  of  employment  provided  for  in  subdivision 
(a)  of  paragraph  18  of  said  contract  of  employment 
we  will  not  apply  layoff.  You  will  accordingly  be 
compensated  each  week  of  each  year  of  said  extended 
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period  at  the  rate  hereinabove  provided  for,  [32] 
subject,  however,  to  all  other  terms,  conditions,  rights 
and  remedies  of  said  contract  of  employment. 

3.  On  condition  that  you  shall  fully  and  completely 
keep  and  perform  each  and  all  of  the  obligations  and 
agreements  on  your  part  to  be  kept  and  performed 
under  the  terms  and  conditions  of  said  contract  of 
employment,  during  each  year  of  said  extended  pe- 
riod hereinabove  mentioned,  you  shall  be  entitled  to 
a  vacation  of  six  (6)  consecutive  weeks  with  pay 
during  each  year  of  said  extended  period ;  each  such 
vacation  with  pay  being  hereinafter  referred  to  as 
the  "paid  vacation".  Each  such  paid  vacation  shall 
commence  at  such  time  during  each  year  of  said 
extended  period  as  may  be  designated  by  us,  on  not 
less  than  one  (1)  week's  notice  to  be  given  by  us  to 
you;  it  being  understood  that  the  designation  by  us 
of  the  date  for  the  commencement  of  either  such  paid 
vacation  shall  not  preclude  us  from  thereafter  chang- 
ing such  date  of  commencement  and  designating  an 
earlier  or  later  date  for  the  commencement  of  each 
such  paid  vacation.  It  is  further  understood  and 
agreed  that,  if  on  the  date  designated  by  us  for  the 
commencement  of  each  such  paid  vacation  you  are 
engaged  in  rendering  your  services  in  connection 
with  any  assignment,  which,  in  our  opinion,  is  not 
then  completed,  the  commencement  of  such  paid  vaca- 
tion may,  at  our  option,  be  postponed  until  the  com- 
pletion of  all  services  which  we  may  require  of  you 
in  connection  with  such  photoplay. 
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4.  It  is  further  understood  and  agreed  that,  dur- 
ing each  year  of  said  extended  period,  [33]  if  you 
so  elect,  you  shall  be  entitled  to  an  additional  vaca- 
tion, without  pay,  for  a  period  of  time  which  shall 
not,  in  any  event,  except  as  hereinafter  specifically 
set  forth,  exceed  six  (6)  consecutive  weeks  (said  ad- 
ditional vacation  being  hereinafter  referred  to  as  the 
"unpaid  vacation"),  providing  you  notify  us  to  that 
effect,  in  writing,  not  later  than  two  (2)  weeks  prior 
to  the  date  that  you  are  desirous  of  commencing  such 
unpaid  vacation.  Such  written  notice  shall  specify 
the  date  of  commencement  and  the  desired  duration 
of  such  unpaid  vacation.  Said  unpaid  vacation  shall 
commence  at  such  time  during  each  year  of  the  ex- 
tended period  hereinabove  mentioned  as  may  be 
designated  by  you,  as  aforesaid ;  it  being  agreed,  how- 
ever, that  the  designation  by  you  of  a  date  for  the 
commencement  of  any  such  unpaid  vacation  shall  not 
preclude  us  from  thereafter  changing  such  date  of 
commencement  and  designating  a  later  date  for  the 
commencement  of  such  unpaid  vacation,  in  the  event 
you  are  engaged  in  rendering  services  in  connection 
with  any  uncompleted  assignment  or  assignments 
upon  the  date  designated  by  you  for  the  commence- 
ment of  such  unpaid  vacation;  in  which  event,  said 
unpaid  vacation  shall  commence  upon  the  day  fol- 
lowing the  completion  of  all  of  the  services  which 
we  may  require  of  you  in  connection  with  any  such 
assignment  or  assignments.  It  is  specifically  under- 
stood and  agreed  that,  with  respect  to  the  first  year 
of  the  extended  period  hereinabove  mentioned,  the 
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unpaid  vacation  may  be  consecutive  with,  and  con- 
tiguous to,  in  point  of  time,  the  paid  vacation,  pro- 
vided you  advise  us,  in  writing,  to  that  effect  not 
later  than  one  (1)  week  after  we  shall  have  desig- 
nated [34]  a  date  for  the  commencement  of  the  paid 
vacation  during  said  first  year,  but  with  respect  to 
the  second  year  of  the  extended  period  hereinabove 
mentioned,  the  unpaid  vacation  shall  not,  without 
our  consent,  be  consecutive  with  or  contiguous  to,  in 
point  of  time,  the  paid  vacation  to  which  you  are 
entitled  during  the  second  year  of  the  extended 
period  above  mentioned.  With  reference  only  to  the 
first  year  of  said  extended  period,  provided  that  said 
paid  and  unpaid  vacations  applicable  to  the  first  year 
of  said  extended  period,  shall  not  be  consecutive,  or 
contiguous  to  or  with  each  other,  in  point  of  time, 
and  further  provided  that,  after  having  commenced 
said  unpaid  vacation  applicable  to  the  first  year  of 
said  extended  period,  it  is  apparent  that  said  unpaid 
vacation  will  terminate  at  some  time  between  June 
18,  1948,  and  September  20,  1948,  you  shall  have  the 
right  and/or  privilege,  to  extend  said  unpaid  vaca- 
tion for  a  period  of  time  not  in  excess  of  three  (3) 
weeks,  and,  in  any  event,  not  beyond  September  20, 
1948,  upon  condition,  however,  that  you  will  notify 
us  in  writing  to  that  effect,  not  later  than  the  end  of 
the  first  week  of  said  unpaid  vacation  and  you  will 
include  in  said  notice  the  date  that  you  are  desirous 
of  terminating  said  unpaid  vacation,  as  extended, 
which,  of  course,  shall  be  subject  to  the  limitations 
on  the  extension  thereof  as  hereinbefore  specifically 
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provided  for  in  this  sentence.  In  the  event  you  elect 
to  and  do  take  any  unpaid  vacation,  as  aforesaid, 
such  unpaid  vacation  shall  be  treated  as  a  leave  of 
absence  granted  to  you  by  us  and  all  provisions  per- 
taining to  leaves  of  absence  contained  in  your  afore- 
said contract  of  employment  with  us  shall  apply  to 
any  such  unpaid  vacation  [35]  or  vacations.  Without 
limiting  the  generality  of  the  next  preceding  sentence, 
it  is  expressly  agreed  that  such  unpaid  vacation  or 
vacations  shall  be  treated  as  a  leave  or  leaves  of 
absence  within  the  meaning  of  paragraphs  11,  12 
and  22  of  your  aforesaid  contract  of  employment 
with  us,  and  we  shall  have  the  right,  at  our  option, 
to  extend  the  term  of  your  aforementioned  contract 
of  employment  and,  as  well,  the  year  of  the  term 
which  is  current  at  the  time  any  such  unpaid  vaca- 
tion is  taken  by  you,  and  to  postpone  the  commence- 
ment of  the  next  year  of  the  term  for  a  period  of 
time  equivalent  to  all  or  any  part  of  any  unpaid  vaca- 
tion granted  to  you  pursuant  hereto.  It  is  also  under- 
stood and  agreed  that  during  any  vacation  period 
hereunder,  whether  ''paid"  or  ''unpaid",  you  shall 
not  have  the  right  to  render  services  to  or  for  yourself 
or  to  or  for  any  person,  firm  or  corporation  other 
than  us. 

Except  as  hereinabove  expressly  provided,  said 
contract  of  employment  dated  December  5,  1945,  as 
amended,  is  not  further  changed,  altered,  amended  or 
affected  in  any  manner  or  particular  w^hatsoever. 

If  the  foregoing  is  in  accordance  with  your  under- 
standing and  agreement,  kindly  indicate  your  ap- 
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unpaid  vacation  may  be  consecutive  with,  and  con- 
tiguous to,  in  point  of  time,  the  paid  vacation,  pro- 
vided you  advise  us,  in  writing,  to  that  effect  not 
later  than  one  (1)  week  after  we  shall  have  desig- 
nated [34]  a  date  for  the  commencement  of  the  paid 
vacation  during  said  first  year,  but  with  respect  to 
the  second  year  of  the  extended  period  hereinabove 
mentioned,  the  unpaid  vacation  shall  not,  without 
our  consent,  be  consecutive  with  or  contiguous  to,  in 
point  of  time,  the  paid  vacation  to  which  you  are 
entitled  during  the  second  year  of  the  extended 
period  above  mentioned.  With  reference  only  to  the 
first  year  of  said  extended  period,  provided  that  said 
paid  and  unpaid  vacations  applicable  to  the  first  year 
of  said  extended  period,  shall  not  be  consecutive,  or 
contiguous  to  or  with  each  other,  in  point  of  time, 
and  further  provided  that,  after  having  commenced 
said  unpaid  vacation  applicable  to  the  first  year  of 
said  extended  period,  it  is  apparent  that  said  unpaid 
vacation  will  terminate  at  some  time  between  June 
18,  1948,  and  September  20,  1948,  you  shall  have  the 
right  and/or  privilege,  to  extend  said  unpaid  vaca- 
tion for  a  period  of  time  not  in  excess  of  three  (3) 
weeks,  and,  in  any  event,  not  beyond  September  20, 
1948,  upon  condition,  however,  that  you  will  notify 
us  in  writing  to  that  effect,  not  later  than  the  end  of 
the  first  week  of  said  unpaid  vacation  and  you  will 
include  in  said  notice  the  date  that  you  are  desirous 
of  terminating  said  unpaid  vacation,  as  extended, 
which,  of  course,  shall  be  subject  to  the  limitations 
on  the  extension  thereof  as  hereinbefore  specifically 
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provided  for  in  this  sentence.  In  the  event  you  elect 
to  and  do  take  any  unpaid  vacation,  as  aforesaid, 
such  unpaid  vacation  shall  be  treated  as  a  leave  of 
absence  granted  to  you  by  us  and  all  provisions  per- 
taining to  leaves  of  absence  contained  in  your  afore- 
said contract  of  employment  with  us  shall  apply  to 
any  such  unpaid  vacation  [35]  or  vacations.  Without 
limiting  the  generality  of  the  next  preceding  sentence, 
it  is  expressly  agreed  that  such  unpaid  vacation  or 
vacations  shall  be  treated  as  a  leave  or  leaves  of 
absence  within  the  meaning  of  paragraphs  11,  12 
and  22  of  your  aforesaid  contract  of  employment 
with  us,  and  we  shall  have  the  right,  at  our  option, 
to  extend  the  term  of  your  aforementioned  contract 
of  employment  and,  as  well,  the  year  of  the  term 
which  is  current  at  the  time  any  such  unpaid  vaca- 
tion is  taken  by  you,  and  to  postpone  the  commence- 
ment of  the  next  year  of  the  term  for  a  period  of 
time  equivalent  to  all  or  any  part  of  any  unpaid  vaca- 
tion granted  to  you  pursuant  hereto.  It  is  also  under- 
stood and  agreed  that  during  any  vacation  period 
hereunder,  whether  ''paid"  or  ''unpaid",  you  shall 
not  have  the  right  to  render  services  to  or  for  yourself 
or  to  or  for  any  person,  firm  or  corporation  other 
than  us. 

Except  as  hereinabove  expressly  provided,  said 
contract  of  employment  dated  December  5,  1945,  as 
amended,  is  not  further  changed,  altered,  amended  or 
affected  in  any  manner  or  particular  whatsoever. 

If  the  foregoing  is  in  accordance  with  your  under- 
standing and  agreement,  kindly  indicate  your  ap- 
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Exhibit  ''B"— (Continued) 
proval  and  acceptance  thereof  in  the  space  herein- 
below  provided. 

Very  truly  yours, 

LOEWS  INCORPORATED, 
By   LOUIS  K.  SIDNEY, 
Asst.-Treasurer. 

Approved  and  Accepted : 

/s/  LESTER  COLE. 
ECdeL:rm        9-18-47.  [36] 

State  of  California, 
County  of  Los  Angeles — ss. 

Lester  Cole,  being  by  me  first  duly  sworn,  deposes 
and  says :  that  he  is  the  Plaintiff  in  the  above-entitled 
action;  that  he  has  read  the  foregoing  Complaint 
and  knows  the  contents  thereof;  and  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  the  matters 
which  are  therein  stated  upon  his  information  or 
belief,  and  as  to  those  matters  that  he  believes  it  to 
be  true. 

/s/  LESTER  COLE. 

Subscribed  and  sworn  to  before  me  this  27th  day 
of  December,  1947. 

(Seal)  CHARLES  J.  KATZ, 

Notary  Public  in  and  for  the  County  of  I^os  Angeles, 
State  of  California. 

[Endorsed]:  Filed  Jan.  7,  1948.  Earl  Lippold, 
County  Clerk. 

[Endorsed] :  Filed  February  25,  1948.  Edmund  L. 
Smith,  Clerk.  [37] 
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In  the  Superior  Court  of  the  State  of  California 
in  and  for  the  County  of  Los  Angeles 

No.  539099 

LESTER  COLE, 

Plaintiff, 
vs. 

LOEWS  INCORPORATED,  a  Corporation,  et  al., 

Defendants. 

PETITION  FOR  REMOVAL  TO  FEDERAL 
COURT 

The  verified  i^etition  of  Loew's,  Incorporated,  a 
corporation,  respectfully  shows : 

I. 

At  the  commencement  of  the  within  action  and  at 
all  times  herein  mentioned  defendant  Loew's  Incor- 
porated was  and  now  is  a  corporation  duly  organ- 
ized and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Delaware  and  duly  authorized  to 
transact  and  transacting  business  in  the  state  of 
California.  By  reason  of  said  facts  said  defendant 
at  all  times  material  herein  has  been  and  is  now  a 
citizen  of  the  State  of  Delaware.  Doe  One  and  Doe 
Two,  the  remaining  defendants  herein,  are  fictitious 
defendants. 

11. 

At  the  commencement  of  the  within  action  and  at 
all  times  material  herein  plaintiff  was  and  now  is  a 
citizen  of  the  State  of  California,  residing  within 
the  Southern  District  of  California. 
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III. 

The  within  cause  is  one  and  presents  a  contro- 
versy wholly  between  citizens  of  different  states, 
to  wit:  between  plaintiff,  a  citizen  of  California, 
and  defendant  Loew's  Incorporated,  a  citizen  of 
Delaware. 

lY. 

The  matter  in  controversy  herein,  exclusive  of  in- 
terest and  costs,  exceeds  in  value  the  sum  of  $3,000, 
said  matter  being,  among  other  things,  the  right  of 
plaintiff  to  have  and  recover  a  sum  in  excess  of 
$3,000,  on  account  of  compensation  under  an  al- 
leged contract  of  employment  between  plaintiff  and 
defendant. 

V. 

The  within  cause  is  one  in  which  the  United  States 
District  Courts  are  given  original  jurisdiction  in 
that  it  is  a  cause  wholly  between  citizens  of  dif- 
ferent states  in  which  the  matter  in  controversy  ex- 
ceeds in  value  the  siun  of  $3,000,  exclusive  of  interest 
and  costs. 

AYherefore,  defendant  Loew's  Incorporated  re- 
spectfully prays  that  the  within  cause  be  trans- 
ferred and  removed  to  the  United  States  District 
Court,  Southern  District  of  California,  Central 
Division,  and  that  all  further  proceedings  herein 
be  stayed. 

LOEB  AND  LOEB. 
By  HERMAN  F.  SELVIN, 

Attorneys  for  Defendant 
Loew's  Incorporated. 

Affidavit  of  Service  by  Mail  attached. 
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State  of  California, 
County  of  Los  Angeles — ss. 

Herman  F.  Selvin  being  by  me  first  duly  sworn, 
deposes  and  says:  that  he  is  a  member  of  the  firm 
of  Loeb  and  Loeb,  attorneys  of  record  for  Loew's 
Incorporated,  a  corporation,  petitioning  defendant 
in  the  above-entitled  action;  that  he  has  read  the 
foregoing  x)etition  and  knows  the  contents  thereof; 
and  that  the  same  is  true  of  his  own  knowledge,  ex- 
cept as  to  the  matters  which  are  therein  stated  upon 
his  information  or  belief,  and  as  to  those  matters 
that  he  believes  it  to  be  true. 

Affiant  further  states  that  he  makes  this  verifi- 
cation for  the  reason  that  the  facts  herein  stated  are 
within  his  knowledge. 

HERMAN  F.  SELYIN. 

Subscribed  and  sworn  to  before  me  this  26th  day 
of  January,  1948. 

[Seal]  MARGARET  B.  WALKER, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 
My  Commission  Expires  Sept.  23,  1951. 

Filed  2:33  p.m.  Jan.  26,  1948. 

EARL  LIPPOLD, 
County  Clerk. 
By  D.  WIENEKE, 
Deputy. 
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[Title  of  Superior  Court  and  Cause.] 

ORDER  FOR  REMOVAL  OF  ACTION 
TO  FEDERAL  COURT 

This  matter  having  come  on  regularly  to  be  heard 
in  Department  35  of  the  above-entitled  court  on 
February  2,  1948,  upon  the  petition  of  defendant 
Loew's  Incorporated  for  removal  of  the  within  cause 
to  the  United  States  District  Court  for  the  Southern 
District  of  California,  and  the  matter  having  been 
duly  considered  and  good  cause  therefor  appearing, 

It  Is  Ordered  that  the  Avithin  cause  be  transferred 
and  removed  to  the  United  States  District  Court  for 
the  Southern  District  of  California,  Central  Divi- 
sion, and  that  all  further  proceedings  herein,  other 
than  the  preparation  of  a  certified  record,  be  stayed. 

Dated  February  2,  1948. 

STANLEY  N.  BARNES, 
Judge. 

[Endorsed]  :  Filed  February  2, 1948.  Earl  Lippold, 
County  Clerk.  [48] 

State  of  California, 
County  of  Los  Angeles — ss. 

I,  Earl  Lippold,  County  Clerk  and  Clerk  of  the 
Superior  Court  in  and  for  the  County  and  State 
aforesaid,  do  hereby  certify  the  foregoing  copies  of 
documents  consisting  of  the  Complaint,  Notice  of 
Filing  and  Hearing  Petition  for  Removal,  Petition 
for  Removal,  Bond  on  Removal,  Summons  with  proof 
of  service  thereon,  Minute  Order  of  February  2, 
1948,  granting  petition  for  removal,  and  Order  for 
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Removal  to  the  United  States  District  Court,  South- 
ern District  of  California,  Central  Division,  in  the 
action  of  Lester  Cole  vs.  Loew's  Incorporated,  a  cor- 
poration, et  al.,  to  be  a  full,  true  and  correct  copy  of 
all  of  the  original  documents  on  file  and/or  of  record 
in  this  office  in  the  above-entitled  action  to  date,  and 
that  I  have  carefully  compared  the  same  with  the 
original. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  the  Superior  Court  this  18th 
day  of  February,  1948. 

(Seal)  EARL  LIPPOLD, 

County  Clerk  and  Clerk  of  the  Superior  Court  of  the 

State  of  California  in  and  for  the  County  of  Los 

Angeles. 

[Endorsed]  :  Filed  February  25,  1948.  Edmund  L. 
Smith,  Clerk.  [49] 
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In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Division 

No.  8005- Y— Civil 

LESTER  COLE, 

Plaintiff, 

vs. 

LOEWS  INCORPORATED,  a  Corporation,  et  al., 

Defendants. 

ANSWER  OF  LOEWS  INCORPORATED 
AND  DEMAND  FOR  JURY  TRIAL 

Defendant  Loew's  Incorporated  answers  the  com- 
plaint on  file  herein  as  follows: 

I. 

Denies  that  any  defendant  other  than  Loew's  In- 
corporated entered  into  the  agreements  referred  to 
in  paragraph  II  of  the  complaint. 

II. 

Denies  the  allegations  contained  in  paragraph  III 
of  the  complaint  except  that  defendant  admits  that 
the  parties  thereto  commenced  to  perform  their  re- 
spective obligations  under  said  agreements  on  or 
about  December  5, 1945. 

III. 

Admits  the  allegations  contained  in  paragraph  IV 
of  the  complaint  except  that  defendant  denies  that 
any  statement  of  fact  in  said  notice  of  suspension 
was  or  is  false  or  untrue;  and  further  [51]  denies 
that  any  of  the  contentions  made  by  plaintiff  was  or 
is  right  or  tenable. 
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IV. 

Denies  the  allegations  contained  in  paragraphs  Y 
and  VI  of  the  complaint. 

Wherefore,  defendant  prays  judgment  declaring 
the  rights  and  duties  of  the  parties  to  be  as  claimed 
by  defendant,  that  plaintiff  take  nothing  herein,  that 
defendant  have  its  costs  incurred  herein,  and  for  such 
other  and  further  relief  as  to  the  Court  may  seem 
proper. 

LOEB  &  LOEB, 

By   /s/  HERMAN  F.  SELVIN, 

Attorneys  for  Defendant. 

Defendant  hereby  demands  a  jury  trial  of  all 
issues  of  fact  herein  triable  to  a  jury. 

Dated  March  1,  1948. 

LOEB  &  LOEB, 

By   /s/  HERMAN  F.  SELVIN, 

Attorneys  for  Defendant. 

(Affidavit  of  Service  by  Mail  attached.) 
(Acknowledgment  of  Service.)  |f^  ' 

[Endorsed] :  Filed  March  2,  1948.  [52] 
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[Title  of  District  Court  and  Cause.] 

APPLICATION  AND  AFFIDAVIT 
RE  TRANSFER  OF  CAUSE 

The  verified  application  and  affidavit  of  Loew's 
Incorporated  respectfully  shows: 

1.  The  within  action  arises  out  of  a  controversy 
between  plaintiff  and  defendant  with  respect  to  the 
right  of  the  latter  to  suspend  the  employment  and 
compensation  of  the  former  under  a  contract  of 
employment  between  them.  Among  the  issues  of  fact 
and  law  which  it  will  be  necessary  to  determine  in 
this  cause  are  the  following : 

(a)  Did  the  plaintiff  by  his  conduct  while  appear- 
ing as  a  witness  before  the  Committee  on  Un-Ameri- 
can Activities  of  the  House  of  Representatives  of 
the  Congress  of  the  United  States  bring  himself  into 
public  scorn  and  contempt,  shock  and  offend  the  [56] 
community,  substantially  lessen  the  value  of  his  serv- 
ices to  defendant  as  his  employer,  and  prejudice  de- 
fendant and  the  motion  picture  industry  generally? 

(b)  Did  defendant  have  the  right  to  suspend  plain- 
tiff's employment  and  compensation  until  such  time 
as  he  had  been  purged  or  acquitted  of  the  charge  of 
contempt  of  the  Congress  of  the  United  States  and 
had  declared  under  oath  that  he  was  not  a  com- 
munist ? 

2.  The  appearance  and  conduct  of  plaintiff  and 
other  persons  employed  in  the  motion  pitcure  in- 
dustry before  the  said  Committee  on  Un-American 
Activities,  their  subsequent  indictment  for  contempt 
as  a  result  thereof,  and  the  fact  of  their  suspension 
or  discharge  from  their  employment,  have  all  re- 
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ceived  wide  publicity  in  newspapers,  periodicals  and 
on  the  radio  throughout  the  United  States. 

3.  Defendant  is  informed  and  believes  and  there- 
fore alleges  that  the  Honorable  Leon  R.  Yankwich, 
the  District  Judge  before  whom  the  within  action  is 
to  be  tried  and  heard,  has  a  personal  bias  and  preju- 
dice against  the  defendant  and  in  favor  of  the  plain- 
tiff herein. 

4.  The  facts  and  reasons  for  the  belief  that  the 
aforesaid  bias  and  prejudice  exist  are  as  follows: 
Defendant  is  informed  and  believes  and,  therefore, 
alleges  that  in  the  latter  part  of  December,  1947,  or 
the  early  part  of  January,  1948,  (the  exact  date  be- 
ing unknown  to  defendant)  and  subsequent  to  the 
occurrence  and  publicization  of  the  facts  involved 
in  this  action,  the  Honorable  Leon  R.  Yankwich  in 
the  course  of  a  discussion  about  the  hearings  before 
said  Committee  and  of  the  ensuing  indictments,  sus- 
pensions and  discharges,  said  in  substance  and  effect 
that  in  his  opinion  there  was  no  legal  justification 
for  the  suspension  [57]  or  discharge  of  any  of  the 
persons  whose  conduct  before  the  Committee  re- 
sulted in  their  indictment;  that  he  hoped  that  none 
of  the  cases  arising  out  of  such  suspensions  or  dis- 
charges came  before  him  but  if  they  did  he  would 
have  no  alternative  but  to  render  judgment  for  the 
plaintiffs  in  such  actions;  and  that  if  he  were  the 
attorney  for  such  plaintiffs  he  could  recover  judg- 
ment in  their  favor  for  millions  of  dollars.  Said 
statements,  as  defendant  is  informed  and  believes 
and,  therefore,  alleges,  were  made  during  a  social 
evening  at  the  home  of  Mrs.  Helen  Melnikoff  in  Los 
Angeles,  California,  in  the  presence  of  several  other 
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persons,  including  Mr.  James  Human,  hereinafter 
referred  to. 

5.  The  facts  and  reasons  hereinabove  in  para- 
graph 4  set  forth  were  communicated  to  defendant  on 
March  16,  1948,  by  Mr.  James  Ruman  of  205  Wash- 
ington Boulevard,  Santa  Monica,  California,  who, 
as  he  then  further  informed  defendant  and  as  de- 
fendant believes,  was  personally  present  at  said  social 
evening  and  heard  the  statements  referred  to.  Mr. 
Ruman  was  at  all  times  herein  mentioned  and  still  is 
an  employee  of  Twentieth  Century-Fox  Film  Cor- 
poration, against  whom  an  action  similar  to  this  one 
is  also  pending  before  another  District  Judge.  De- 
fendant is  further  informed  by  Mr.  Ruman  and  be- 
lieves, and  therefore  alleges,  that  he  disclosed  the 
matters  hereinabove  in  paragraph  4  and  this  para- 
graph set  forth  because  he  believed  it  his  duty  so  to 
do  in  view  of  his  employment  by  Twentieth  Century- 
Fox  Film  Corporation  and  in  the  motion  picture 
industry  generally. 

6.  Prior  to  March  16,  1948,  defendant  had  no 
knowledge  or  information  of  the  matters  herein- 
above in  paragraphs  4  and  5  referred  to,  but  imme- 
diately upon  learning  of  them  as  aforesaid,  referred 
the  matter  to  Herman  F.  Selvin,  a  member  of  the 
firm  of  Loeb  and  Loeb,  attorneys  for  defendant 
herein.  Defendant  is  informed  by  said  Selvin  and 
believes  and  therefore  alleges  that  he  then  conferred 
with  Mr.  Ruman  who  repeated  to  him  substantially 
[58]  the  facts  hereinabove  in  paragraphs  4  and  5 
referred  to. 

7.  The  within  application  and  affidavit  has  not 
been  made  or  filed  sooner  for  the  reason  that  the 
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information  upon  which  it  is  based  was  not  received 
until  March  16,  1948,  and  for  the  further  reason  that 
before  acting  upon  said  information  defendant's  at- 
torneys desired  to  make  further  inquiries  as  to  said 
information. 

Wherefore,  defendant  respectfully  prays  that  the 
Honorable  Leon  R.  Yankwich  proceed  no  further 
herein  and  that  the  cause  be  transferred  to  another 
District  Judge. 

LEOW'S  INCORPORATED, 
By   /s/  E.  J.  MANNIX, 
Defendant. 

LOEB  &  LOEB, 
By   /s/  HERMAN  F.  SELVIN, 

Attorneys  for  Defendant. 

I  hereby  certify  that  I  am  a  member  of  the  firm  of 
Loeb  and  Loeb,  attorneys  for  the  defendant  herein ; 
that  as  such  I  have  been  in  charge  of  the  within 
cause  and  have  appeared  herein  on  behalf  of  defend- 
ant; and  that  this  affidavit  and  application  is  made 
in  good  faith. 

/s/  HERMAN  F.  SELVIN. 

(Acknowledgment  of  Service.) 
(Duly  Verified.) 

[Endorsed]  :  Filed  March  22,  1948.  [59] 
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[Title  of  District  Court  and  Cause.] 

OPINION 

Appearances:  For  the  Plaintiff:  Kenny  &  Cohn, 
by  Robert  W.  Kenny,  Esq.,  Morris  E.  Cohn,  Esq., 
Charles  J.  Katz,  Esq.,  Gallagher,  Margolis,  McTer- 
nan  &  Tyre,  by  Ben  Margolis,  Esq.  For  the  Defend- 
ants :  Loeb  &  Loeb,  by  Herman  F.  Selvin,  Esq.,  Mil- 
ton Rudin,  Esq.  [65] 

Yankwich,  District  Judge : 

I. 

THE  BIAS  AND  PREJUDICE 
WHICH  DISQUALIFIES 

A.     How  the  Question  Arises: 

On  January  7,  1948,  the  plaintiff,  Lester  Cole, 
filed  in  the  Superior  Court  of  the  State  of  California, 
for  Los  Angeles  County,  an  action  for  declaratory 
and  general  equitable  relief  (California  Code  of 
Civil  Procedure,  Sees.  1060-1061).  On  January  26, 
1948,  Loew's  Inc.,  the  defendant,  filed  a  petition  to 
remove  the  cause  to  the  United  States  District  Court 
for  the  Southern  District  of  California,  under  the 
diversity  statutes.  (28  U.S.C.A.,  Sec.  41(1) (b),  28 
U.S.C.A.  Sec.  71). 

These  are  the  familiar  sections  which  permit  civil 
actions  in  which  the  matter  in  controversy  exceeds 
three  thousand  dollars,  and  which  is  between  the 
citizens  of  different  States  to  be  removed  to  the 
Federal  Court,  when  the  defendant  is  of  different 
citizenship  than  the  plaintiff.  Corporations  organized 
in  one  State  and  doing  business  in  another,  when 
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sued  by  citizens  of  the  State  where  their  business  is 
located,  are  thus  enabled  to  have  their  causes  tried 
in  the  Federal  instead  of  the  State  Courts. 

The  defendant,  being  a  Delaware  corporation,  was 
entitled  to  have  the  cause  removed. 

An  Order  of  Removal  was  made  on  February  2, 
1948.  The  delay  which  usually  accompanies  the  trans- 
mittal of  the  record  to  the  District  Court  resulted  in 
the  cause  not  being  [66]  filed  in  our  court  until 
February  28,  1948.  When  so  filed,  under  the  rotation 
system  which  obtains  in  assigning  cases  (Local  Rule 
2),  the  matter  was  first  assigned  to  Judge  Mathes 
and  then  to  me.  I  have  made  no  inquiry  as  to  why  the 
change  w^as  made.  There  are  certain  rules  under 
which,  when  several  cases  of  similar  character  are 
filed,  the  court  which  has  the  case  of  the  lowest 
niunber  may  get  more  than  one  of  these  cases.  Judges 
are  not  informed  of  the  filings  until  copies  of  the 
pleadings  begin  to  reach  them.  And  I  did  not  know 
of  the  filing  of  this  action  until  a  Motion  for  Judg- 
ment on  the  Pleadings,  made  by  the  plaintiff,  with 
supporting  memoranda,  reached  me  on  March  6, 
1948.  This  Motion  I  heard  on  March  15, 1948.  Notwith- 
standing reports  to  the  contrary,  which  erroneously 
have  crept  into  some  of  the  press  and  radio,  the  mat- 
ter is  undecided. 

It  is  true  that  during  the  course  of  the  lengthy 
legal  argument,  as  is  the  custom  of  most  judges, 
certain  colloquies  occurred  between  the  Court  and 
counsel  for  both  sides.  They  do  not  necessarily  in- 
dicate what  the  decision  will  be.  Often  a  Judge  re- 
sorts to  the  Socratic  method  to  ask  questions  to 
clarify  the  issues  and  lawyers  of  experience  know 
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that  in  this  and  every  other  court,  they  cannot  claim 
a  vested  interest  in  any  intimations  given  by  the 
court  as  to  its  views  on  any  phase  of  the  matter. 
I  have  repeatedly  warned  younger  lawyers  of  the 
disappointment  which  lies  ahead  if  they  overlook 
this.  Matters  of  this  importance  are  seldom  decided 
from  the  Bench.  They  require  further  study.  And, 
in  many  instances,  lawyers  are  [67]  pleasantly  sur- 
prised that  the  Judge,  on  further  study,  has  ruled 
the  other  way.  This  is  the  technic  in  all  American 
Courts,  including  the  Supreme  Court  of  the  United 
States.  Lawyers  are  familiar  with  this  phenomenon 
which  is  an  accepted  part  of  the  American  judicial 
technic,  but  lay  persons  are  often  baffled  by  it. 

I  refer  to  it  in  this  case  because  of  the  intimation 
in  some  public  channels  of  communication  that,  dur- 
ing the  argument,  I  expressed  definite  views  as  to 
what  my  decision  on  some  of  the  points  of  law 
involved  might  be.  Actually,  the  entire  controversy 
before  me  is  very  narrow.  By  the  Complaint,  the 
plaintiff,  is  a  writer  with  long  experience  in  writing 
for  motion  pictures,  seeks  a  declaration  of  his  rights 
under  his  contract  of  employment  with  the  defend- 
ant, dated  December  5,  1945.  The  Defendants,  en- 
gaged in  the  production  of  motion  pictures,  exercis- 
ing a  right  claimed  under  the  contract,  suspended 
the  Plaintiff  on  December  3,  1947,  and  stopped  the 
payment  of  his  salary,  claiming  that  his  conduct 
before  the  hearing  of  a  Committee  of  the  House  of 
Representatives  in  refusing  to  answer  certain  ques- 
tions violated  his  obligations  under  the  contract  of 
employment.  Asserting  that  the  statements  are  not 
true,  the  plaintiff,  in  his  Complaint,  claims  that  the 
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defendants  had  no  right  to  suspend  him  and  stop 
the  payment  of  his  salary.  He  seeks  the  Court  to 
declare  so  and  that  he  is  entitled  to  compensation. 
He  also  seeks  to  restrain  them  from  further  per- 
forming of  the  notice.  [68] 

I  an  Answer  filed  March  2,  1948,  the  Defendants 
admit  the  execution  of  the  contract  and  the  sending 
of  the  Notice,  but  deny  the  other  matters.  They  assert 
their  right  to  suspend.  They  have  also  demanded  a 
trial  hy  Jury. 

In  this  state  of  the  pleadings,  the  Plaintiff  made 
a  motion  for  judgTnent  on  the  pleadings  upon  the 
ground  that  the  defenses  raised  by  the  Answer  are 
not  legally  sufficient  to  raise  an  issue  of  fact  and 
that,  for  this  reason,  the  Court  should  forthwith 
render  judgment  in  his  favor  as  prayed  for. 

It  is  to  be  noted,  from  this  brief  summary  of  the 
pleadings  that  the  question  before  me  is  not  the  con- 
stitutional validity  of  the  House  Un-American  Ac- 
tivities Committee,  commonly  known  by  the  name  of 
its  Chairman,  The  Thomas  Committee,  or  its  right  to 
pursue  its  inquiries.  For  that  matter,  I  have  no  doubt 
of  its  constitutional  validity.  Furthermore,  I  believe, 
and  have  expressed  the  view  repeatedly,  that  the 
right  of  congressional  inquiry  is  a  great  adjunct  of 
the  democratic  process  and  that  fruitful  legislation 
has  resulted  from  the  inquiries  of  committees  in  the 
past,  such  as  the  Pujo,  the  Black  and  the  LaFollette 
Committees.  Nor,  for  that  matter,  is  there  before  me 
the  question  of  the  right  to  ask  the  questions  which 
Avere  propounded  to  the  witness  before  the  Committee. 
The  narrow  question  involved  in  this  lawsuit  which, 
because  of  diversity  of  citizenship,  is  governed  by 
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state  law,  (see,  Angel  v.  Bullington,  1947,  330  U.S. 
183,  191;  Barrett  v.  Denver  Tramway  Corporation, 
1944,  3  [69]  Cir.,  146  F(2)  701),  is  whether  the 
Plaintiff's  conduct  before  the  Committee  was  such 
as  to  warrant  his  suspension  and  the  stoppage  of  his 
salary  by  the  Defendants. 

In  the  motion  for  judgment  on  the  pleadings,  the 
sole  question  involved  is  whether,  under  the  plead- 
ings, there  are  issues  left  which  call  for  a  trial. 
This  issue  I  did  not  decide  at  the  hearing.  Jt  is  still 
undecided. 

Following  the  argument,  on  March  22,  1948,  there 
was  filed  an  application  and  affidavit  to  transfer  the 
cause.  It  was  based  on  an  allegation  that  I  have  a 
personal  bias  and  prejudice  against  the  Defendants 
and  in  favor  of  the  Plaintiff.  The  sole  basis  for  this 
conclusions  is  the  following  statement  appearing 
therein : 

*' Defendant  is  informed  and  believes  and,  there- 
fore, alleges  that  in  the  latter  part  of  December,  1947, 
or  the  early  part  of  January,  1948,  (the  exact  date 
being  unknown  to  defendant)  and  subsequent  to  the 
occurrence  and  publicization  of  the  facts  involved  in 
this  action,  the  Honorable  Leon  R.  Yankwich,  in  the 
course  of  a  discussion  about  the  hearings  before  said 
Committee  and  of  the  ensuing  indictments,  suspen- 
sions and  discharges,  said  in  substance  and  effect 
that  in  his  opinion  there  was  no  legal  justification 
for  the  suspension  or  discharge  of  any  of  the  persons 
whose  conduct  before  the  Committee  resulted  in  their 
indictment;  that  he  hoped  that  none  of  the  cases 
arising  [70]  out  of  such  suspensions  or  discharges 
came  before  him  but  if  they  did,  he  would  have  no 
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alternative  but  to  render  judgment  for  the  plaintiff 
in  such  actions ;  and  that  if  he  were  the  attorney  for 
such  plaintiffs,  he  could  recover  judgment  in  their 
favor  for  millions  of  dollars.  Said  statements,  as 
defendant  is  informed  and  believes,  and,  therefore, 
alleges,  were  made  during  a  social  evening  at  the 
home  of  Mrs.  Helen  Melinkoff  in  Los  Angeles,  Cali- 
fornia, in  the  presence  of  several  other  persons  in- 
cluding Mr.  James  Ruman,  hereinafter  referred  to." 

B.  The  Federal  Law  of  Disqualification. 

The  affidavit  was  filed  under  Section  21  of  the 
Judicial  Code  (28  U.S.C.A.  25)  which  provides, 
among  other  things: 

'' Whenever  a  party  to  any  action  or  proceeding, 
civil  or  criminal,  shall  make  and  file  an  affidavit  that 
the  judge  before  whom  the  action  or  proceeding  is  to 
be  tried  or  heard  has  a  personal  bias  or  prejudice 
either  against  him  or  in  favor  of  any  opposite  party 
to  the  suit,  such  judge  shall  proceed  no  further 
therein  *  *  *.  Every  such  affidavit  shall  state  the 
facts  and  the  reasons  for  the  belief  that  such  bias 
or  prejudice  exists."  [71] 

The  section  is  one-sided — a  typical  '^shot-gim" 
section.  It  is  intended  to  cover  extreme  situations. 
It  does  not,  as  do  State  statutes,  provide  for  counter- 
affida^dts  by  the  judge  and  another  judge  to  deter- 
mine disqualification.  (California  Civil  Code  of  Pro- 
cedure, Section  170).  For  this  reason,  and  the  op- 
portunity of  abusing  the  privilege  it  confers,  ever 
since  the  enactment  of  the  Statute  in  1912,  the  Courts 
have  sought  to  protect  federal  trial  judges  against 
the  unilateralness  of  the  procedure  by  limiting  its 
scope  strictly,  and  construing  it  literally  and  nar- 
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rowly.  (See,  Scott  v.  Beams,  1941,  10  Cir.,  122  F(2) 
777,  787-788 ;  Skirvin  v.  Mesta,  1944, 10  Cir.,  141F.  (2) 
668,  672.)  The  first  and  most  important  limitation 
came  when  the  courts  held  that  the  bias  and  prejudice 
which  disqualifies  a  judge  is  not  some  nebulous  belief 
that  he  may  have  some  preconceived  ideas  about  a 
piece  of  litigation,  but  it  meant  personal  bias  and 
prejudice  or  a  bent  or  leaning  against  a  litigant  or 
in  favor  of  another  which,  regardless  of  the  merits  of 
a  cause,  would  make  it  impossible  for  him  to  judge 
the  case  dispassionately. 

In  an  early  case  on  the  subject,  the  Supreme  Court 
said: 

^'The  basis  of  the  disqualification  is  that  'personal 
bias  or  prejudice'  exists,  by  reason  of  which  the 
judge  is  unable  to  impartially  exercise  his  functions 
in  the  particular  case.  It  is  a  provision  [72]  obviously 
not  applicable  save  in  those  rare  instances  in  which 
the  affiant  is  able  to  state  facts  which  tend  to  show 
not  merely  adverse  rulings  already  made,  which  may 
be  right  or  wrong,  hut  facts  and  reasons  which  tend 
to  show  personal  bias  or  prejudice.  It  was  never  in- 
tended to  enable  a  discontented  litigant  to  oust  a 
judge  because  of  adverse  rulings  made,  for  such  rul- 
ings are  reviewable  otherwise,  but  to  prevent  his 
future  action  in  the  pending  cause.  Neither  was  it 
intended  to  paralyze  the  action  of  a  judge  who  has 
heard  the  case,  or  a  question  in  it,  by  the  interposition 
of  a  motion  to  disqualify  him  between  a  hearing  and 
a  determination  of  the  matter  heard.  This  is  the 
plain  meaning  of  the  requirement  that  the  affidavit 
shall  be  filed  not  less  than  ten  days  before  the  be- 
ginning of  the  term."  (Italics  added.) 

In  Wilkes  v.  United  States,  1935,  9  Cir.,  80  F(2) 
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285,  which  arose  in  this  District,  it  was  sought  to 
disqualify  the  late  Judge  George  Cosgrave,  because 
of  allegations  that  he  was  biased  or  prejudiced  in 
a  criminal  case  because  in  a  civil  case  involving  the 
same  matters,  he  had  made  adverse  rulings  to  the 
particular  litigant.  The  Court  followed  the  same 
criterion  promulgated  by  the  Supreme  Court  in  the 
case  just  cited  and  said :  [73] 

"To  satisfy  the  requirements  of  Section  21,  the 
facts  stated  in  the  affida\dt  'must  give  fair  support 
to  the  charge  of  a  bent  of  mind  that  may  prevent  or 
impede  impartiality  of  judgment.'  Berger  v.  United 
States,  255  U.S.  22,  23,  41  S.Ct.  230,  233,  65  L.Ed. 
481.  The  affidavit  must  'assert  facts  from  which  a 
sane  and  reasonable  mind  may  fairly  infer  bias  or 
prejudice.'  Keown  v.  Hughes,  (C.C.A.),  265  Fed.  672, 
577.  These  facts  'should  be  set  out  with  at  least  that 
particularity  one  would  expect  to  find  in  a  bill  of 
particulars  filed  by  a  pleader  in  an  action  at  law  to 
supplement  and  explain  the  general  statements  of  a 
formal  pleading.'  Morse  v.  Lems,  (C.C.A.),  54  F(2) 
1027,  1032. 

"The  affidavit  in  this  case  states  that  the  affiant 
believes  that  Judge  Cosgrave  has  a  personal  bias  and 
prejudice  against  the  defendants  and  in  favor  of 
the  government,  by  reason  of  which  the  defendants 
cannot  have  a  fair  and  impartial  trial  before  him. 
As  reasons  for  this  belief,  the  affidavit  states  that 
civil  actions  relating  to  some  of  the  matters  involved 
in  this  criminal  case  were  brought  against  some  of 
the  defendants  in  the  criminal  case  in  the  same  court 
where  the  criminal  case  is  pending;  [74]  that  in 
these  civil  cases  there  were  allegations  charging  the 
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defendants  with  having  committed  certain  wrongful 
acts;  and  that  the  court  in  the  civil  cases  made 
certain  rulings  adverse  to  the  defendants,  some  of 
which  rulings  were  made  by  Judge  Cosgrave.  These 
matters  cannot  be  said  to  disclose  personal  bias  or 
prejudice  within  the  meaning  of  Section  21  of  the 
Judicial  Code.  Sacramento  Suburban  Fruit  Lands 
Co.  V.  Tatham,  (C.C.A.),  40  F(2)  894.  See  also, 
Berger  v.  United  States,  supra,  255  U.S,  22,  page  31, 
41  S.Ct.  230,  65  L.Ed.  481 ;  Ex  parte  American  Steel 
Barrel  Co.,  230  U.S.  35,  43,  33  S.Ct.  1007,  57  L.Ed. 
1379. '^ 

Many  cases  decided  since  have  declared  the  same 
ruling.  (See,  Ryan  v.  IJnited  States,  1938,  8  Cir.,  99 
F(2)  864,  871;  Walker  v.  United  States,  1940,  5  Cir., 
117  F(2)  458,  462;  Beland  v.  United  States,  1941, 
5  Cir.,  117  F(2)  958,  960;  Scott  v.  Beams,  1941,  10 
Cir.,  122  F(2)  777,  788-789;  Refior  v.  Lansing  Drop 
Forge  Co.,  1942,  6  Cir.,  124  F(2)  440;  Price  v.  John- 
son, 1942,  9  Cir.,  125  F(2)  806,  811;  Beecher  v.  Fed- 
eral Land  Bank  of  Spokane,  1945,  9  Cir.,  153  F(2) 
987.) 

In  Price  v.  Johnson,  1942,  9  Cir.,  125  F(2)  806, 
811,  our  own  Circuit  Court  of  Appeals  again  em- 
phasized the  fact  that  the  bias  or  prejudice  is  not 
the  possession  of  definite  views  on  the  law  or  even 
a  ''prejudgment"  of  the  controversy,  but  a  [75]  per- 
sonal attitude  of  enmity  directed  against  the  suitor 
making  the  application.  The  Court  used  this  lan- 
guage: 

"The  allegations  of  appellant's  petition  for  the 
writ  of  habeas  corpus  indicate  that  the  affidavit  of 
l)ias  and  prejudice  was  insufficient  under  the  statute 
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and,  hence,  was  properly  overruled.  The  statute  re- 
quires that  the  bias  or  prejudice  be  ' personal' .  The 
allegations  of  the  affidavit,  as  disclosed  by  the  peti- 
tion for  the  writ,  do  not  indicate  a  'personal'  preju- 
dict  or  bias  against  the  accused,  but  charge  an  im- 
personal prejudice  and  go  to  the  judge's  background 
and  associations  rather  than  his  appraisal  of  the 
defendant  personally.  This  is  not  enough  under  the 
statute,  and  the  affidavit  must  be  here  held  to  have 
been  insufficient  under  the  law.  The  plain  purpose 
of  the  statute  'was  to  afford  a  method  of  relief 
through  which  a  party  to  a  suit  may  avoid  trial  be- 
fore a  judge  having  a  personal  Mas  or  prejudice 
against  him  or  in  favor  of  the  opposite  party.  That 
sought  to  he  relieved,  against  is  a  personal  bias  or 
prejudice — a  bias  or  prejudice  possessed  by  the  judge 
specifically  applicable  to  or  directed  against  suitor 
making  the  affidavit  or  in  favor  of  his  [76]  opponent/ 
Appellant's  allegations  reveal  that  'the  facts  and 
reasons  advanced  in  support  of  the  charge  of  bias 
and  prejudice  do  not  tend  to  show  the  existence  of 
a  personal  bias  or  prejudice  on  the  part  of  the  judge 
toward  petitioner  but  rather  a  pre-judgment  of  the 
merits  of  the  controversy.  *  *  *'  "  (Italics  added.) 

So  the  rulings  in  these  cases  may  be  summed  up  in 
this  manner: 

1.  The  mere  filing  of  an  affidavit  does  not  oust  the 
judge  from  the  matter. 

2.  The  judge  has  the  right  to  determine  the  legal 
sufficiency  of  the  affidavit. 

3.  The  bias  or  prejudice  must  be  personal,  i.e., 
antagonism  or  opposition  to  the  litigant,  or  favori- 
tism for  his  opponent. 
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4.  Definite  views  on  the  law,  adverse  rulings  in 
the  case  on  trial,  or  adverse  rulings  in  other  cases  or 
in  cases  involving  similar  facts  do  not  constitute 
such  disqualification,  even  in  a  criminal  prosecution. 

The  sound  reason  behind  the  rules  which  these 
cases  lay  down  is  evident.  If  a  judge  were  not  per- 
mitted to  have  definite  views  of  the  law,  the  com- 
munity might  be  deprived  of  the  benefit  of  his  ac- 
cumulated knowledge.  Counsel  for  these  very  liti- 
gants have  appeared  before  me  repeatedly  for  various 
motion  [77]  picture  companies  in  cases  involving 
plagarism.  Because  of  long  experience  in  the  field  and 
of  my  long  preoccupation  with  literary  problems, 
the  trial  of  these  cases  has  saved  time  and  money  to 
our  Government  which  maintains  our  courts  and  to 
the  litigants.  Yet  none  of  their  opponents  have  sought 
to  object  because  in  written  opinions  over  a  long 
period  of  years,  I  have  expressed  definite  views  on 
the  law  of  copyright  and  plagarism  or  that  my 
knowledge  of  literature  had  enabled  me  to  seize 
quickly  similarity  and  dissimilarity  between  works 
of  literature.  (See,  Carew  v.  R.K.O.  Pictures,  1942, 
D.C.  Cal.,  43  Fed.  Sup.  199 ;  Cain  v.  Universal  Pic- 
tures Co.,  1942,  D.C.  Cal.,  47  Fed.  Sup.  1012.)  It  is 
also  evident  why  a  judge  should  not  be  denied  the 
right  to  try  a  lawsuit  because  he  may  have,  in  an- 
other proceeding,  ruled  against  a  litigant,  involving 
a  similar  or  different  set  of  facts.  For,  if  that  were 
not  the  case,  the  determination  of  one  lawsuit  would 
permit  the  losing  litigant  to  bar  forever  the  judge 
from  entertaining  litigation  by  the  same  litigants. 
Because  of  the  large  number  of  districts  or  divisions 
in  which  there  is  only  one  or  two  judges,  one  can 
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readily  envision  the  dislocation  which  would  occur 
in  the  federal  judicial  system  if  the  law  were  other- 
wise. 

If  you  apply  these  tests  to  the  affidavit  filed  in  this 
case,  and  assuming,  as  I  must,  under  the  law,  that  it  is 
[78]  trite,  it  amounts  to  nothing  more  than  the  expres- 
sion that  there  was  no  legal  ground  for  the  discharge 
of  certain  persons  for  refusal  to  answer  questions 
before  a  Congressional  Committee.  A  judge  express- 
ing such  a  view  at  a  time  when  a  cause  is  pending  in 
a  State  court,  or  even  while  it  is  pending  in  his  court, 
is  not  legally  disqualified  from  sitting  in  an  action 
of  this  character. 

To  amplify :  The  Complaint  does  not  seek  damages 
as  to  which  there  might  be  discretion,  if  the  case  were 
tried  by  the  Court.  A  jury  has  been  demanded  by  the 
defendants.  It  will  decide  any  questions  of  fact  which 
may  arise  in  the  case.  And  the  only  money  judgment 
which  could  be  rendered,  in  case  judgment  is  for  the 
plaintiff,  is  for  the  salary  during  suspension.  The 
sole  matters  left  to  the  judge's  determination  are 
questions  of  law,  as  to  which  any  preconceived  idea 
does  not  and  could  not  disqualify. 

Or,  to  refer  to  another  example:  It  is  well  known 
to  the  profession  that,  for  many  years  before  I  went 
on  the  Bench,  I  specialized  in  newspaper  law.  Since 
going  on  the  Bench,  I  have  published  a  book  on  news- 
paper libel  based  on  such  experience,  (Yankwich, 
Essays  on  the  Law  of  Libel,  1929),  and  many  articles 
in  law  revieAvs  on  this  and  kindred  topics.  (Yank- 
wich, Freedom  of  the  Press  in  Retrospect  and  Pros- 
pect, 1942,  15  So.  Cal.  Law  Rev.  322.)  If,  on  seeing 
an  article,  I  should  express  the  opinion  on  the  basis 
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of  m}^  knowledge  of  libel  law  that  it  is  libelous,  would 
that  disqualify  me  from  presiding  in  an  action 
brought  on  it?  Clearly  not,  if  I  read  these  cases 
aright.  [79] 

II. 

CONSEQUENCES 

The  conclusion  reached  calls  for  amplification  in 
several  respects  before  announcing  the  actual  de- 
cision arrived  at. 
(A)  Truth  of  the  Allegations: 

As  already  stated,  the  truth  of  the  affidavit  cannot 
be  adjudicated  by  the  judge  involved  or  anyone  else. 
(Berger  v.  United  States,  1920,  255  U.S.  22 ;  Nations 
V.  United  States,  1926,  8  Cir.,  14  Fed.  (2)  507.) 
Nevertheless,  it  has  been  the  practice  in  this  court 
and  elsewhere  for  the  judge  to  state  his  views  for 
the  record  in  some  form.  I  have  even  seen  affidavits 
by  judges,  both  here  and  elsewhere. 

As  the  matter  involves  a  statement  of  my  own,  T 
shall  file  with  this  opinion  affidavits  of  persons  pres- 
ent which  clearly  support  the  true  version  of  the 
discussion  which  took  place  at  the  time  and  place 
mentioned  in  the  affidavit.  I  state  for  the  record  that 
the  statement  attributed  to  me  was  not  made  by  me, 
in  whole,  in  part  or  insubstance,  either  to  Mr.  James 
Ruman  or  in  his  presence,  or  to  anyone  else.  What- 
ever I  said  that  night  was  said  to  a  group,  after 
dinner,  when  several  persons  were  discussing  various 
matters,  as  is  the  custom  on  such  occasions.  As  I 
had  never  met  Mr.  Human  before,  I  could  not  pos- 
sibly have  told  him  anything,  in  confidence,  or  out- 
side the  hearing  of  others.  As  he  is  not  trained  in 
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the  law,  there  was  no  occasion  to  discuss  legal  matters. 
Furthermore,  while  there  [80]  were  certain  lawyers 
present,  it  is  not  my  custom  to  *Halk  shop'^  when 
out  socially.  Mr.  Rinnan,  as  reported  by  the  affidavit 
of  Mr.  E.  J.  Mannix,  is  rather  ''hazy"  about  the  date. 
He  places  it  "in  the  latter  part  of  December,  1947, 
or  the  early  part  of  January,  1948."  I  can  supply  the 
exact  date.  It  was  January  24, 1948.  The  occasion  for 
the  gatliering  was  a  dinner  in  honor  of  Mrs.  Yank- 
wich  and  myself  because  two  days  before,  January 
22,  1948,  we  celebrated  our  twenty-ninth  wedding 
anniversary.  As  the  dates  given  in  the  first  part  of 
this  opinion  show,  the  present  action  was  not  pending 
in  our  court  at  that  time.  It  was  not  filed  in  our  court 
imtil  February  25,  1948.  It  did  not  know  of  the 
pendency  of  the  action  in  the  Superior  Court.  Judges 
take  little  interest  in  cases  in  trial  courts  with  which 
they  are  not  connected.  The  discussion  in  which  I 
took  part  was  a  general  discussion  about  congres- 
sional inquiries.  Instead  of  attacking  them,  I  de- 
fended them  as  necessary  instrumentalities  of  free 
government.  This,  as  I  have  already  stated,  I  believe 
them  to  be,  despite  abuses  which  serious  students  of 
government  claim  to  have  crept  into  their  procedure. 
(See,  Walter  Gellhorn,  Report  on  a  Report  of  the 
House  Committee  on  Un-American  Activities,  1947, 
60  Harvard  Law  Review,  1193.)  The  discussion  was 
participated  in  by  several  persons.  I  cannot  under- 
stand how  the  statement  I  made  could  be  interpreted 
as  a  "prejudgment"  of  a  controversy  not  pending 
[81]  before  me  or  be  given  the  construction  which 
Mr.  Riunan  does. 
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While  a  judge  is  not  to  engage  in  public  controver- 
sies, he  is  not  required  by  any  code  of  judicial  ethics 
to  padlock  his  civic  conscience  and  deny  himself  the 
right  of  a  free  man  to  express  his  views  on  civic 
govermiient  matters  in  the  privacy  of  a  friend's 
home.  The  defendants  and  their  counsel  seem  to  have 
been  misinformed  or  deliberately  misled  by  one  ex- 
hibiting unusual  interest  in  the  affairs  of  others. 
Perhaps  they  should  have  hesitated  to  act  on  it,  when, 
as  appears  from  the  affidavit  of  the  Honorable  James 
M.  Carter f  United  States  Attorney  for  this  District ^ 
they  sought  hut  failed  to  receive  confirmation  for 
the  alleged  conversatiori  communicated  to  them. 
However,  I  assure  them  that  I  harbor  no  ill  feeling 
towards  them  because  of  what  was  done.  Counsel  for 
the  defendants  gave  me  an  opportunity  to  avoid  the 
filing  of  the  affidavit.  As  on  a  similar  occasion  in  the 
l^ast,  to  be  referred  to  presently,  I  preferred  not  to 
do  so.  I  thus  followed  a  precedent  of  my  own,  per- 
haps unknown  to  them.  I  also  felt  that  this  particular 
litigant  could  not  claim  bias  or  prejudice  on  my  part 
because  many  of  their  cases  have  been  tried  in  my 
court  and  no  complaint  was  heard  from  them  or 
their  present  or  other  counsel,  regardless  of  hotu  I 
decided  the  matters. 
(B)  The  Easy  and  the  Hard  Way: 

I  realize  that  in  choosing  not  to  avoid  the  publicity 
which  was  bound  to  follow  in  a  case  of  this  character 
and  in  choosing  now  not  to  disqualify  myself,  I  take 
a  path  which  is  not  easy.  In  my  twelve  and  one-half 
years  on  this  court  only  [82]  one  affidavit  of  preju- 
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dice  has  been  filed  against  me.  It  was  filed  in  a 
criminal  case.  I  had  tried  the  defendant  on  another 
charge.  After  his  conviction  by  a  jury,  I  imposed 
a  limit  penitentiary  sentence,  because  of  the  gravity 
of  the  offense.  When  the  second  case  in  which  similar 
legal  questions  might  arise  was  filed,  I  was  requested 
by  the  Senior  Judge  of  this  court  to  take  over  the 
case.  I  heard  several  matters  in  the  case.  Then  coun- 
sel in  the  case,  who  had  not  appeared  in  the  other 
case,  informed  me  that  his  client  felt  that  I  had  bias 
or  prejudice  against  him.  He  offered  not  to  file 
the  affidavit  if  I  transferred  the  case.  As  in  the 
present  case,  I  insisted  that  it  be  filed.  Although  the 
affidavit  did  not  state  legal  grounds  for  disqualifica- 
tion any  more  than  the  affidavit  in  this  case  does,  I, 
nevertheless,  withdrew  rather  than  delay  the  pro- 
ceedings. Quoting  the  statement  of  President  Wilson 
that  under  certain  circumstances  one  should  "be  too 
proud  to  fight",  I  stated  that  "I  did  not  choose  to 
make  myself  the  instrumentality  of  delay".  (See, 
Order,  United  States  v.  Canella,  No.  17817,  dated 
December  24,  1945.)  But  the  litigant  in  this  case  is 
not  a  sporadic  litigant.  It  appears  often  before  the 
federal  courts.  Some  of  these  cases,  taxes,  copyright, 
plagiarism,  arise  directly  under  the  federal  laws.  In 
many  instances,  as  is  this  case,  they  remove  the  cause 
to  the  federal  courts  simply  because  they  are  a  for- 
eign corporation.  In  this  manner,  they  are  entitled  to 
the  advantage  of  a  unanimous  jury — if  the  case  is 
tried  by  a  jury — an  advantage  which  the  Conference 
of  Judges  of  the  Ninth  Circuit  has  given  [83]  on 
several  occasions  as  one  of  their  reasons  for  advocat- 
ing the  abolition  of  jurisdiction  of  federal  courts 
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based  solely  upon  diversity  of  citizenship.  Even  now, 
the  present  defendant  has  at  least  two  actions  pend- 
ing before  me.  In  Loew's  Inc.  v.  Maurice  A.  Rapaport 
et  al,  No.  7865,  on  January  15,  1948,  I  issued  a  tem- 
porary injunction  forbidding  the  defendant  the  use 
of  the  word  "Metro"  on  phonograph  records  upon 
the  ground  that  Metro-Goldwyn-Mayer,  the  wholly 
owned  subsidiary  of  the  defendant,  was  known  to  the 
public  by  its  shortened  name  "Metro",  and  that  it 
being  also  engaged  in  the  production  of  records,  al- 
though under  the  name  "M-G-M",  the  use  of  the 
word  "Metro",  by  the  defendant  either  to  designate 
his  records  or  the  business  was  unfair  competition 
and  an  infringement  of  the  rights  of  the  plaintiff. 
On  February  11,  1948,  I  entered  a  final  judgment 
and  issued  a  permanent  injunction  which  the  defend- 
ant now  claims  put  him  out  of  business.  There  were 
pending  before  me  on  Monday,  March  22,  1948,  con- 
tempt proceedings  arising  from  an  alleged  ^dolation 
of  the  final  injunction.  As  it  is  our  custom  to  have 
another  judge,  not  so  close  to  the  picture,  pass  on 
contempt  proceedings  arising  from  a  violation  of  a 
court  order,  I  requested  one  of  my  colleagues  to  hear 
the  matter.  Other  proceedings  are  still  possible,  which 
may  come  before  me. 

The  other  case,  with  different  counsel,  is  Hendry 
V.  Loew's  Inc.,  No.  7744-Y,  in  which  damages  on 
account  of  personal  injuries  are  asked.  As  the  Com- 
plaint stands  now,  the  amount  it  is  sought  to  recover 
is  $29,643.00.  On  February  4,  [84]  1948,  at  a  time 
when  I  am  supposed  to  entertain  "bias  and  preju- 
dice" against  the  defendant  Loew's  Inc.,  I  sustained 
their  motion  to  dismiss  two  of  the  causes  of  actions 
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in  that  case.  While  the  amount  involved  in  them 
was  not  large — $1,500.00 — the  principles  which  I 
declared  are  important  to  the  defendant,  for  they 
relate  to  their  obligations  arising  from  the  employ- 
ment of  children  on  their  sets.  As  the  plaintiff  in  that 
case  accepted  my  ruling,  thus  establishing  a  prece- 
dent, the  opinion  which  I  wrote  acquires  added  im- 
portance, not  only  to  the  deefndant,  but  to  the  entire 
motion  picture  industry.  The  case  vdW  come  before 
me  for  setting  on  April  5,  1948. 

How  can  a  litigant  claim  that  I  have  bias  and 
prejudice  against  him  in  one  case  and  not  in  an- 
other? As  the  bias  and  prejudice  must  be  personal, 
it  must,  perforce,  relate  to  an  individual  or  corpora- 
tion as  an  entirety.  It  cannot  he  split  into  segments. 
If  I  am  biased  and  prejudiced  against  the  defendant 
and  the  bias  and  prejudice  is  of  the  character  recog- 
nized by  law — that  is,  as  the  Supreme  Court  said  in 
the  Berger  case,  '*^«  hent  of  mind  that  may  prevent 
or  impede  impartiality  of  judgment/^  (Berger  v. 
United  States,  1920,  255  U.S.  22,  33.)  (Italics  added.) 
I  should  be  disqualified  in  all  their  cases.  As  they 
have  not  attempted  to  disqualify  me  in  any  case 
except  this,  am  I  to  allow  them  to  tell  me  which  cases 
they  wish  me  to  try  and  which  to  transfer  outf  I  fear 
that  if  this  were  done,  there  would  be  established  a 
dangerous  precedent,  which  would  allow  a  litigant 
to  ''go  shopping"  for  a  judge.  With  such  a  precedent 
[85]  to  rely  on,  persons  or  corporations  involved  in 
much  litigation  before  the  federal  courts  might  at- 
tempt to  select  the  judge  whom  they  wish  to  try  a 
particular  case  by  making  unsubstantial  charges  or 
try  to  cow  or  intimidate  judges  by  threats  of  making 


Lester  Cole  65 

charges  based  upon  unsubstantiated  gossip.  I  have 
too  much  faith  in  the  integrity,  courage  and  inde- 
pendence of  my  colleagues  on  this  and  other  federal 
trial  benches  to  fear  that  this  would  succeed.  But 
the  very  possibility  of  its  being  done  would  breed 
arrogance  in  certain  litigants,  and  the  independence 
of  the  Federal  Judiciary  would  suffer.  The  meaning 
of  that  independence  was  stated  recently  by  the 
Honorable  Alexander  Wiley,  United  States  Senator 
from  Wisconsin,  and  Chairman  of  the  Judicial  Com- 
mittee of  the  United  States  Senate  in  these  words; 
with  which  I  agree : 

"An  independent  Judiciary  is  a  strong  Judiciary, 
a  fearless  Judiciary,  having  respect  for  its  co-equal 
branches  of  government,  but  respecting  even  more  its 
paramount  obligation  to  the  American  people  in  in- 
terpreting the  supreme  law  of  the  land."  (Wiley,  The 
Meaning  of  an  Independent  Judiciary,  1948,  7  Fed- 
eral Rules  Decisions,  553,  556.) 
(C)  Standing  at  My  Post : 

Of  necessity,  when  a  judge  declines  to  disqualify 
himself,  he  is,  from  a  purely  personal  standpoint, 
placed  in  a  [86]  rather  uneasy  position.  No  judge 
can  take  pleasure  in  staying  in  a  case  where  he  feels 
that  one  of  the  litigants  does  not  want  him.  And, 
ordinarily,  the  feeling  expressed  by  the  Supreme 
Court  applies : 

"for  of  what  concern  is  it  to  a  judge  to  preside 
in  a  particular  case;  of  what  concern  to  other 
parties  to  have  him  so  preside?"  (Berger  v. 
United  States,  255  U.S.  22,  35.) 

This  is  not  only  my  general  feeling,  i)ut  my  par- 
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ticular  feeling  in  the  case.  I  have  no  particular  inter- 
est in  this  case.  As  I  view  it,  it  does  not  even  present 
the  type  of  legal  problem  in  which  a  judge  would  be 
greatly  interested  or  in  which  his  experience  or 
learning  might  show  to  advantage.  It  is  just  another 
latvsuit.  Nor  have  I  any  interest  in  either  litigant. 
I  do  not  know  Mr.  Cole,  the  plaintiff,  and  I  do  not 
know  Mr.  Mannix,  who  filed  the  affidavit.  And  Loew's 
Inc.>  is,  to  me,  just  one  of  the  foreign  corporations 
doing  business  in  California  who  come  or  are  brought 
into  our  courts  with  their  problems  at  various  times. 
So,  the  two  litigants  here  are  just  two  litigants,  among 
thousands  whose  causes  I  have  adjudicated  in  my 
career  on  the  Bench.  If  I  felt  any  bias  or  prejudice 
against  either  party,  I  should  withdraw  from  the 
case,  affidavit  or  no  affidavit.  But,  having  spent 
twenty-one  and  one-half  years  on  the  Bench  of  this 
community,  first  as  a  State  judge,  [87]  appointed  by 
a  Governor  of  California,  twice  elected  by  the  people 
of  the  County,  and  then  as  a  United  States  District 
Judge,  nominated  by  a  President  of  the  United 
States,  and  confirmed  by  the  Senate  of  the  United 
States,  I  feel  I  owe  it  to  the  Court  and  to  the  com- 
munity not  to  choose  ''the  easiest  way",  which  would 
be  to  deny  disqualification,  but  transfer  the  case. 
There  is  a  much  greater  duty  to  stand  at  one's  post 
than  to  retreat  to  ''save  face".  A  distinguished  Dis- 
trict Judge,  Merrill  Otis,  of  the  Western  District 
of  Missouri,  confronted  with  such  a  situation,  wrote : 
"Thinking  that,  I  will  not  voluntarily  desert  the 
post  at  which  I  have  been  put.  Certainly  it  will  take 
more  to  induce  me  to  quit  it  than  affidavits  patterned 
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on  that  well-known  modernization  of  an  ancient  epi- 
gram : 

'I  do  not  like  thee,  Dr.  Fell, 
The  reason  why  I  cannot  tell. 
But  this  I  know,  I  know  full  well, 
I  do  not  like  thee.  Dr.  Fell.' 

I  have  heard  it  said  that  a  judge  should  fade  away 
like  a  vanishing  dream  at  the  moment  he  discovers 
some  litigant  does  not  like  the  color  of  his  hair  or 
the  pace  of  his  pulse.  If,  for  example,  one  indicted 
as  a  horse  thief  is  about  to  be  tried  for  practicing  his 
profession  without  a  license  and  protests  that  he 
desires  as  his  judge  one  who  [88]  has  not  been  so 
indiscreet  as  to  suggest  he  thinks  stealing  horses  of 
doubtful  morality,  the  judge  should  say:  'Why,  of 
course,  my  dear  sir,  I  yield  to  your  wishes.  You  shall 
be  the  judge  as  to  who  shall  be  your  judge.  I  realize 
that  one  prejudiced  against  horse  stealing  must  be 
prejudiced  against  a  man  charged  with  stealing 
horses. ' 

"Such  things  have  been  said,  but  not  by  those 
who  think.  The  father  of  such  a  conception  of  the 
duty  of  the  judge  is  the  fundamental  error  that  the 
judge  is  but  a  referee  at  a  game,  chosen  by  the  players, 
subject  to  removal  at  the  will  of  either.  He  is  not  a 
refugee  at  a  game.  He  is  not  the  representative  of  the 
sovereign  and  he  will  abandon  the  trust  reposed  in 
him  only  at  the  sovereign's  command  or  when  he 
falls  at  his  post."  (United  States  v.  Buck,  1937,  D.C. 
Mo.,  18  Fed.  Sup.  827,  828-829.)  (Italics  added.) 

Judge  Otis  has  echoed  my  sentiments.  Like  him,  I 
must  reject  an  attempt  to  disqualify  which  has  no 
legal  foundation  to  support  it  and  which  I  believe,  if 
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successful,  is,  for  the  reasons  already  indicated, 
fraught  with  many  dangers  for  the  efficiency  and  in- 
dependence of  the  Federal  Judiciary.  So  doing,  I  run 
the  risk  of  having  the  defendant  feel  that,  consciously 
or  unconsciously,  my  action  might  influence  me  in 
their  case  or  his  opponent  think  that — as  lawyers  say 
— I  might  ''lean  backwards/'  [89]  But  I  must  take 
the  risk  of  speculation  on  such  possibilities.  And  so 
I  have  taken  my  stand.  With  God  as  my  witness, 
I  cannot,  in  good  conscience,  take  another. 

Dated  this  29th  day  of  March,  1948. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge. 

EXHIBIT  No.  1 

AFFIDAVIT  OF  JAMES  M.  CARTER 

State  of  California, 
County  of  Los  Angeles — ss. 

James  M.  Carter,  being  first  duly  sworn,  deposes 
and  says: 

That  he  was  present  as  the  guest  of  Mr.  and  Mrs. 
Albert  Mellinkoff  at  their  home  in  Beverly  Hills, 
California,  on  Saturday  evening,  January  24th, 
1948 ;  that  there  was  then  and  there  present,  Mr.  and 
Mrs.  Ruman,  Mr.  Frank  Scully  and  Judge  and  Mrs. 
Leon  Yankwich  and  other  persons. 

That  affiant  has  been  informed  of  the  statement 
made  by  Mr.  Ruman,  purportedly  quoting  remarks 
of  Judge  Leon  Yankwich  on  the  occasion  described, 
and  in  such  connection  affiant  states: 

That  after  dinner  a  discussion  ensued  between 
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Judge  Leon  Yankwicli  and  Mr.  Frank  Scully  con- 
cerning the  right  of  a  Congressional  Committee  to 
subpoena  persons  before  it  and  ask  questions,  and 
particularly  concerning  the  subpoenaing  of  the  ten 
personages  connected  with  the  motion  picture  in- 
dustry. 

That  Mr.  Scully  stated,  in  effect,  that  the  procedure 
was  unconstitutional  and  dictatorial  and  would  tend 
to  destroy  the  Democratic  process.  That  Judge  Yank- 
wich  opposed  Mr.  Scully  vigorously  and  stated,  in 
substance,  that  the  right  of  Congressional  Committees 
to  subpoena  witnesses  before  them  and  to  ask  ques- 
tions was  clearly  Constitutional;  that  if  Mr.  Scully 
and  people  of  his  frame  of  mind  succeeded  in  destroy- 
ing this  right  of  Congress,  they  would  be  destroying 
one  of  the  greatest  and  most  valuable  tools  of  the 
Democratic  process.  [91]  Judge  Yankwich  also 
pointed  out  the  various  famous  Congressional  Com- 
mittees of  the  past,  including  the  Black  Committee, 
and  the  beneficial  results  which  had  ensued  from  the 
activities  of  such  Committees;  that  affiant,  during 
the  early  part  of  the  discussion  and  argument,  par- 
ticipated therein,  supported  the  view  as  expressed  by 
Judge  Yankwich  as  set  forth  above  and  stated  that 
he  believed  the  Committee  was  right  in  citing  the 
ten  persons  named  for  contempt  for  their  refusal  to 
answer  questions,  and  stated  also  that  there  was 
nothing  in  the  Constitution  that  guaranteed  the  right 
of  opinion,  and  that  in  the  particular  inquiry,  the 
questions  were  not  asked  as  to  the  witness'  opinion 
but  whether  the  witness  had  done  something  further 
to  carry  out  his  opinion,  namely  the  question  as  to 
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whether  he  had  joined  an  organiaztion,  and  that 
affiant  was  of  the  view  the  questions  were  proper  and 
should  have  been  answered. 

That  thereafter,  affiant  withdrew  from  the  discus- 
sion, but  that  the  discussion  continued  and  the  argu- 
ments advanced  by  Frank  Scully  and  Judge  Yank- 
wich  were  again  repeated  in  a  vigorous  manner, 
within  my  hearing  and  the  hearing  of  others.  That 
Judge  Yankwich  did  not,  to  affiant's  knowledge,  talk 
alone  with  Mr.  Ruman.  That  at  no  time  did  affiant 
hear  Judge  Yankwich  mention  the  name  of  any  one 
of  the  ten  persons  who  were  cited  for  contempt,  nor 
did  he  hear  Judge  Yankwich  express  any  opinion 
on  the  matter  of  the  discharge  of  any  one  of  the  said 
personages  from  his  employment,  nor  did  he  hear 
Judge  Yankwich  state  that  he.  Judge  Yankwich,  or 
any  other  person  could  recover  damages  in  any 
amount,  for  and  on  behalf  of  any  one  of  said  per- 
sonages. 

That  subsequently,  on  or  about  March  18,  1948, 
Herman  Selvin,  an  attorney  with  whom  affiant  is 
personally  acquainted,  called  affiant  on  the  telephone 
and  asked  affiant  if  he  had  been  present  at  the  social 
meeting  above  described,  and  what  he  had  heard 
Judge  Yankwich  state.  That  affiant  stated  to  Mr. 
Selvin,  in  substance,  all  of  the  matters  hereinabove 
set  forth  and  Mr.  Selvin  asked  specifically  about 
other  alleged  remarks  concerning  matters  involving 
the  discharge  from  their  employment,  of  one  or  more 
of  the  said  ten  persons  above  described,  and  also 
whether  or  not  Judge  Yankwich  had  made  any  re- 
marks concerning  what  damages  he,  or  someone  else 
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could  recover  from  the  employers  of  one  or  more  of 
said  persons  by  reason  of  their  discharge.  [92] 

That  affiant  stated  to  said  Selvin  that  he  had  not 
heard  any  such  remark,  and  that  he  did  not  believe 
it  was  made  during  the  discussion  above  referred  to. 

/s/  JAMES  M.  CARTER. 
Subscribed  and  sworn  to  before  me  this  25th  day 
of  March,  1948. 

(Seal)  /s/  GEORGE  M.  BRYANT, 

Notary  Public  in  and  for  said  County  and  State. 

EXHIBIT  No.  2 

State  of  California, 
County  of  Los  Angeles — ss. 

Alice  Scully,  being  first  duly  sworn,  deposes  and 
says: 

That  she  was  present  at  a  dinner  given  by  Mr. 
and  Mrs.  Albert  Mellinkoff  on  January  24th,  1948, 
and  she  heard  and  was  present  when  a  certain  dis- 
cussion about  the  legality  of  Congressional  Commit- 
tees to  investigate  and  examine  witnesses  took  place 
between  Frank  Scully  and  Judge  Leon  Yankwich; 
that  she  heard  said  Judge  Yankwich  strongly  and 
very  firmly,  almost  violently,  uphold  that  Congress 
has  had  that  right  ever  since  the  beginning  of  our 
government,  and  if  that  right  were  taken  away  from 
Congress  then  our  whole  system  of  government  would 
collapse. 

I  was  present  during  all  of  said  discussion,  and  at 
no  time  did  I  hear  or  were  there  any  prejudicial 
statements  made  by  said  Judge  Yankwich  such  as 
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those  attributed  to  him  by  James  Riiman  and  set 
forth  by  Edward  J.  Mannix  in  his  affidavit  on  file 
herein. 

/s/  ALICE  SCULLY. 
Subscribed  and  sworn  to  before  me  this  23rd  day 
of  March,  1948. 

(Seal)  /s/  (Illegible), 

Notary  Public,  in  and  for  said  County  and  State. 

EXHIBIT  No.  3 

State  of  California, 
Coimty  of  Los  Angeles — ss. 

Albert  Mellinkoff,  being  first  duly  sworn,  deposes 
and  says: 

That  I  live  at  811  North  Foothill  Road,  Beverly 
Hills,  California;  that  on  the  evening  of  January 
24th,  1948,  Judge  Leon  R.  Yankwich  was  a  guest  in 
my  home,  together  with  several  others  including 
James  Ruman. 

At  all  times  during  the  evening  I  was  within  hear- 
ing of  remarks  made  by  Judge  Yankwich  and  at  no 
time  during  said  evening  did  I  hear  Judge  Yankwich 
make  any  such  remark  attributed  to  him  by  James 
Ruman  as  reported  in  the  press  accounts  of  the 
affidavit  of  Mr.  E,  J.  Mannix. 

/s/  ALBERT  MELLINKOFF. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  March,  1948. 

(Seal)  /s/  DAVID  S.  MELLINKOFF, 

Notary  Public,  Los  Angeles  County.  My  Commission 
expires  Jan.  28,  1950.  [95] 
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EXHIBIT  No.  4 

State  of  California, 
County  of  Los  Angeles — ss. 

Saoul  Loiirie,  being  first  duly  sworn,  deposes  and 
says: 

That  I  live  at  316  Adelaide  Drive,  Santa  Monica, 
California ;  that  on  the  evening  of  January  24,  1948, 
I  was  a  guest  in  the  home  of  Mr.  and  Mrs.  Albert 
Mellinkoff  at  811  Foothill  Road,  Beverly  Hills,  Cali- 
fornia ;  that  Judge  Leon  Yankwich  was  among  those 
present;  that  Mr.  James  Ruman  was  also  present; 

That  during  the  evening,  there  was  a  discussion 
of  the  Thomas  Committee  on  Un-American  Activi- 
ties ;  that  Judge  Yankwich  declared  that  the  Thomas 
Committee  had  every  right  to  ask  any  manner  of 
questions  of  witnesses,  and  that  this  was  a  power 
secured  under  the  United  States  Constitution,  and 
one  that  had  been  exercised  by  Congressional  Com- 
mittees over  the  years; 

That  at  no  time  during  the  course  of  the  evening 
did  I  hear  Judge  Yankwich  or  anyone  else  make  the 
remarks  attributed  to  Judge  Yankwich  by  Mr.  James 
Human  in  the  affidavit  of  a  Mr.  Mannix,  as  reported 
in  the  Los  Angeles  newspapers. 

/s/  SAOUL  LOURIE. 
Subscribed  and  sworn  to  before  me  this  24th  day 
of  March,  1948. 

(Seal)  /s/  DAVID  S.  MELLINKOFF, 

Notary  Public,  Los  Angeles  County.  My  Commission 
expires  Jan.  28,  1950.  [96] 
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EXHIBIT  No.  5 

State  of  California, 
County  of  Los  Angeles — ss. 

Helen  Mellinkoff,  being  first  duly  sworn,  deposes 
and  says :  On  January  24th,  1948,  at  my  home,  811 
No.  Foothill  Road,  Beverly  Hills,  California,  we  had 
a  dinner  party  in  celebration  of  the  29th  wedding 
anniversary  of  Judge  and  Mrs.  Leon  R.  Yankwich. 
The  guests  engaged  in  various  conversations.  The 
subject  which  seemed  to  hold  the  attention  of  almost 
all  the  guests  was  that  pertaining  to  the  actions  of 
the  House  Un-American  Activities  Committee.  Many 
questions  were  directed  to  Judge  Yankwich.  In  a 
scholarly  manner  Judge  Yankwich  explained  the  his- 
torical background  of  Congressional  Investigations. 
He  cited  authorities  for  his  contentions  and  main- 
tained that  the  House  Un-American  Activities  Com- 
mittee by  the  power  vested  in  it  has  a  right  to  ask 
questions  pertaining  to  beliefs,  that  such  a  right 
must  never  be  taken  from  Congress  lest  is  jeopardize 
orderly,  democratic  procedure.  At  no  time  during  the 
entire  evening  did  I  hear  any  statement  made  by 
Judge  Yankwich  which  could  possibly  be  interpreted 
as  that  which  is  attributed  to  him  in  the  affidavit  by 
one,  E.  J.  Mannix  as  reported  in  the  Los  Angeles 
newspapers. 

/s/  HELEN  MELLINKOFF. 
Subscribed  and  sworn  to  before  me  this  24th  day  of 
March,  1948. 

(Seal)  /s/  A.  B.  MONK, 

Notary  Public,  Los  Angeles  County.  [97] 
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EXHIBIT  No.  6 

State  of  California,  ^ 

County  of  Los  Angeles — ss. 

David  Mellinkoff,  being  first  duly  sworn,  deposes 
and  states : 

That  his  home  address  is  2478  Benedict  Canyon 
Drive,  Beverly  Hills,  California ;  that  on  the  evening 
of  January  24,  1948,  affiant  was  a  gTiest  in  the  home 
of  Mr.  and  Mrs.  Albert  Mellinkoff  at  811  Foothill 
Road,  Beverly  Hills,  California;  that  among  other 
guests  present  were  Judge  Leon  Yankwich  and  also 
one  James  Ruman; 

That  during  the  evening  there  was  discussion  of 
the  right  of  the  House  Un-American  Activities  Com- 
mittee to  question  witnesses  as  to  their  political  be- 
liefs ;  that  affiant  participated  in  said  discussion ;  that 
the  said  Judge  Leon  Yankwich  vigorously  defended 
the  complete  freedom  of  Congressional  Committees 
in  conducting  investigations  to  determine  the  need 
for  and  scope  of  legislation;  that  the  said  Judge 
Yankwich  quoted  legal  precedent  for  such  investiga- 
tions dating  back  to  the  early  days  of  the  Republic, 
and  affiant  recalls  in  particular  that  the  said  Judge 
Yankwich  mentioned  the  Pujo  and  Black  investigat- 
ing committees; 

That  af&ant  has  read  the  report  in  the  Los  Angeles 
Herald  Express  of  March  22, 1948,  of  an  affidavit  by 
one  Mannix  being  filed  in  connection  with  a  lawsuit 
pending  in  the  court  of  the  said  Judge  [98]  Leon 
Yankwich,  and  affiant  has  read  therein  an  account 
of  alleged  remarks  made  by  the  said  Judge  Yankwich 
on  the  occasion  heretofore  mentioned,  said  remarks 
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having  been   allegedly   reported   by   the   aforesaid 
Ruman ; 

That  of  his  own  knowledge,  affiant  states  that  said 
alleged  remarks  were  not  made,  and  that  nothing 
said  by  the  said  Judge  Yankwich  or  by  anyone  else 
on  the  aforesaid  occasion  could  have  been  reasonably 
or  in  any  way  construed  to  mean  what  the  said  Ruman 
has  reported. 

/s/  DAVID  MELLINKOFF. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  March,  1948. 

(Seal)  /s/  LEO  K.  GOLD, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

[Endorsed]  :  Filed  March  29, 1948.  [99] 


[Title  of  District  Court  and  Cause.] 

ORDER  ON  APPLICATION  FOR  DISQUALI- 
FICATION AND  TRANSFER  OF  CAUSE 

The  application  for  disqualification  and  transfer 
of  cause  heretofore  filed  and  sul)mitted,  is  hereby 
decided  as  follows : 

Upon  the  grounds  stated  in  the  Opinion  filed  here- 
with the  Court  finds  the  affidavit  filed  with  the  peti- 
tion and  the  whole  of  said  petition  to  be  insufficient 
in  law,  and  orders  that  the  affidavit  l^e  and  the  same 
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is  hereby  overruled,  and  the  application  be  and  the 
same  is  hereby  denied. 

Dated  this  29th  day  of  March,  1948. 

/s/  LEON  R.  YANKWICH, 

Judge. 

[Endorsed] :  Filed  March  29,  1948.  [100] 


[Title  of  District  Court  and  Cause.] 

PRE-TRIAL  ORDER 

This  cause  came  on  regularly  for  pre-trial  before 
the  Honorable  Leon  R.  Yankwich,  District  Judge,  on 
June  28,  1948.  Plaintiff  was  represented  by  Messrs. 
Kenny  and  Cohn,  by  Mr.  Morris  E.  Cohn,  Mr.  Charles 
J.  Katz  and  Messrs.  Gallagher,  Margolis,  McTeman 
and  Tyre  by  Mr.  Ben  Margolis,  his  attorneys,  and 
defendant  was  represented  by  Mr.  Irving  M.  Walker, 
Mr.  Herman  F.  Selvin  and  Messrs.  Loeb  and  Loeb 
by  Mr.  Herman  F.  Selvin  and  Mr.  Milton  A.  Rudin, 
its  attorneys. 

Based  on  the  proceedings  had  at  said  pre-trial 
hearing, 

It  Is  Ordered:  [103] 

I. 

The  following  facts  are  admitted  to  be  true : 

(A)  Plaintiff  is  a  resident  of  the  county  of  Los 
Angeles,  state  of  California. 

(B)  Defendant  Loew's  Incorporated  is  a  corpora- 
tion organized  under  the  laws  of  Delaware,  main- 
tains a  principal  office  and  transacts  business  in  the 
county  of  Los  Angeles,  state  of  California. 
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(C)  The  matter  in  controversy,  exclusive  of  in- 
terest and  costs,  exceeds  in  value  the  siun  of  Three 
Thousand  Dollars  ($3,000). 

(D)  Plaintiff  is  by  profession  a  writer,  and  has 
had  long  experience  in  working  in  such  capacity  in 
the  motion  picture  industry. 

(E)  Defendant  Loew's  Incorporated  in  engaged, 
among  other  things,  in  the  business  of  producing 
motion  pictures. 

(F)  On  or  about  December  5,  1945,  in  the  county 
of  Los  Angeles,  state  of  California,  plaintiff  and  de- 
fendant Loew's  Incorporated  entered  into  a  contract 
of  employment,  a  copy  of  which  is  attached  hereto 
and  marked  '^Plaintiff's  Exhibit  1". 

(G)  Said  contract  generally  was  prepared  by  de- 
fendant Loew's  Incorporated;  and  paragraphs  8,  9, 
11  and  12  thereof  are  on  a  form  generally  used  by 
said  defendant. 

(H)  Said  contract  was  amended  by  a  letter  agree- 
ment, dated  August  21, 1947,  and  prepared  by  Loew's 
Incorporated ;  a  copy  of  said  amendment  is  attached 
hereto  and  marked  "Plaintiff's  Exhibit  2". 

(I)  No  defendant  other  than  Loew's  Incorporated 
entered  into  the  agreement  referred  to  herein  in 
paragraphs  "F"  and  "H".  [104] 

(J)  The  parties  to  said  agreements  commenced  to 
perform  their  respective  obligations  under  said  agree- 
ments on  or  about  December  5,  1945. 

(K)  Plaintiff  well  and  truly  performed  all  writ- 
ing services  required  of  him  until  on  or  about  Decem- 
ber 2,  1947. 

(L)  Defendant  Loew's  Incorporated  well  and 
truly  performed  each  and  every  obligation  of  said 
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agreements  on  its  part  to  be  performed  until  Decem- 
ber 2,  1947. 

(M)  On  or  about  December  2,  1947,  defendant 
Loew's  Incorporated  delivered  to  plaintiff  a  certain 
written  notice,  a  copy  of  Avhich  is  attached  hereto  and 
marked  ''Plaintiff's  Exhibit  3".  Since  the  delivery 
of  said  notice  neither  plaintiff  nor  defendant  Loew's 
Incorporated  has  rendered  any  performance  under 
said  agreement;  but  plaintiff  has  been  and  is  ready 
and  willing  to  render  his  said  services. 

(N)  On  October  30, 1947,  plaintiff  Lester  Cole  ap- 
peared as  a  witness  before  the  Committee  on  Un- 
American  Activities  of  the  House  of  Representa- 
tives, Eightieth  Congress,  First  Session,  at  Washing- 
ton, D.  C,  pursuant  to  a  subpoena  theretofore  served 
upon  him  compelling  him  to  appear  before  said  Com- 
mittee. Lester  Cole  was  sworn  and  then  and  there 
testified  as  follows : 

''Mr.  Stripling:  Mr.  Cole,  will  you  please  state 
your  full  name  and  present  address  ? 

Mr.  Cole:  Lester  Cole,  15  Courtney  Avenue,  Hol- 
lywood, Calif. 

Mr.  Stripling:  When  and  where  were  you  born, 
Mr.  Cole? 

Mr.  Cole :  I  was  born  June  19,  1904,  in  New  York 
City.  [105] 

Mr.  Stripling :    What  is  your  occupation  ? 

Mr.  Cole :    I  am  a  writer. 

Mr.  Stripling :    How  long  have  you  been  a  writer  ? 

Mr.  Cole :    For  approximately  15,  16  years. 

Mr.  Stripling :  How  long  have  you  been  in  Holly- 
wood ? 

Mr.  Cole:     Since — I  first  came  to  Hollywood  in 
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1926;  I  left  and  went  back  to  New  York  in  1929; 
returned  in  1932,  and  have  been  there  ever  since. 

Mr.  Stripling:  Are  you  a  member  of  the  Screen 
Writers' Guild? 

Mr.  Cole :  Mr.  Chairman,  I  would  like  at  this  time 
to  make  a  statement  (handing  statement  to  the  chair- 
man). 

Mr.  McDowell :    I  think  it  is  insulting,  myself. 

The  Chairman :  This  statement  is  clearly  another 
case  of  villification  and  not  pertinent  at  all  to  the 
inquiry.  Therefore,  you  will  not  read  the  statement. 

Mr.  Cole :    Well,  Mr.  Chairman — 

The  Chairman:  Mr.  Stripling,  ask  the  first  ques- 
tion. 

Mr.  Cole:  Mr.  Chairman,  may  I  just  ask  if  I  do 
not  read  my  statement  .  .  . 

The  Chairman:    You  will  not  ask  anything. 

Mr.  Cole :  Is  the  New  York  Times  editorial  per- 
tinent— the  editorial  in  the  Herald  Tribune  per- 
tinent? 

The  Chairman :     Go  ahead  and  ask  the  question. 

Mr.  Stripling:  Mr.  Cole,  are  you  a  member  of 
the  Screen  Writers'  Guild? 

Mr.  Cole:  I  would  like  to  answer  that  question 
and  would  be  very  happy  to.  I  believe  the  reason  the 
question  is  asked  is  to  help  enlighten — 

The  Chairman :    No,  no,  no,  no,  no. 

INIr.  Cole :  I  hear  you,  Mr.  Chairman,  T  hear  you, 
I  am  sorry,  but —  [106] 

The  Chairman :    You  will  hear  some  more. 

Mr.  Cole :  I  am  trying  to  make  these  statements 
pertinent. 
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The  Chairman:  AnsAver  the  question,  'Yes'  or 
'No'. 

Mr.  Cole :  I  am  sorry,  sir,  but  I  have  to  answer  the 
question  in  my  own  way. 

The  Chairman:    It  is  a  very  simple  question. 

Mr.  Cole:  What  I  have  to  say  is  a  very  simple 
answer. 

The  Chairman:    Yes,  but  answer  it  'Yes'  or  'No'. 

Mr.  Cole:    It  isn't  necessarily  that  simple. 

The  Chairman:  If  you  answer  it  'Yes'  or  'No', 
then  you  can  make  some  explanation. 

Mr.  Cole :  Well,  Mr.  Chairman,  I  really  must  an- 
swer it  in  my  own  way. 

The  Chairman:  You  decline  to  answer  the  ques- 
tion? 

Mr.  Cole :    Not  at  all,  not  at  all. 

The  Chairman :  Did  you  ask  the  witness  if  he  was 
here  under  subpoena  ? 

Mr.  Cole :  What  is  it,  Mr.  Chairman  ?  I  beg  your 
pardon  ? 

Mr.  Stripling :  Mr.  Cole,  you  are  here  under  sub- 
poena served  upon  you  on  September  19,  are  you  not  ? 

Mr.  Cole :    Yes,  I  am. 

Mr.  Stripling:  And  the  question  before  you  is: 
Are  you  a  member  of  the  Screen  Writers '  Guild  ? 

Mr.  Cole :  I  understand  the  question,  and  I  think 
I  know  how  I  can  answer  it  to  the  satisfaction  of  the 
committee.  I  wish  I  would  be  permitted  to  do  so. 

The  Chairman:    Can't  you  answer  the  question? 

Mr.  Cole:  You  wouldn't  permit  me  to  read  my 
statement  and  the  question  is  answered  in  my  state- 
ment. 

The  Chairman :    Are  you  able  to  answer  the  ques- 
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tion  'Yes'  or  'No'  or  are  you  unable  to  answer  it 
^Yes'or'No'?  [107] 

Mr.  Cole:  I  am  not  able  to  answer  'Yes'  or  'No'. 
I  am  able,  and  I  would  like  to  answer  it  in  my  own 
way.  Haven't  I  the  right  accorded  to  me,  as  it  was 
to  Mr.  McGuinness  and  other  people  who  came  here  ? 

The  Chairman:  First,  we  want  you  to  answer 
'Yes'  or  'No',  then  you  can  make  some  explanation 
of  your  answer. 

Mr.  Cole:  I  understand  what  you  want,  sir.  I 
wish  you  would  understand  that  I  feel  I  must  make 
an  answer  in  my  own  way,  because  what  I  have  to 
say— 

The  Chairman:  Then  you  decline  to  answer  the 
question  ? 

Mr.  Cole :  No,  I  do  not  decline  to  answer  the  ques- 
tion. On  the  contrary,  I  would  like  very  much  to 
answer  it;  just  give  me  a  chance. 

The  Chairman :  Supposing  we  gave  you  a  chance 
to  make  an  explanation,  how  long  would  it  take  you 
to  make  that  explanation? 

Mr.  Cole:  Oh,  I  would  say  anywhere  from  a 
minute  to  20,  I  don't  know. 

The  Chairman:    Twenty? 

Mr.  Cole :    Sure,  I  don't  know. 

The  Chairman :  And  would  it  all  have  to  do  with 
the  question? 

Mr.  Cole:    It  certainly  would. 

The  Chairman :  Then  would  you  finally  answer  it 
'Yes' or 'No'? 

Mr.  Cole:  Well,  I  really  don't  think  that  is  the 
question  before  us  now,  is  it  ? 

The  Chairman:     Then  go  to  the  next  question. 
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Mr.  Stripling :  Mr.  Cole,  are  you  now  or  have  you 
ever  been  a  member  of  the  Communist  Party  ? 

Mr.  Cole :  I  would  like  to  answer  that  question  as 
well ;  I  would  be  very  happy  to.  I  believe  the  reason 
the  question  [108]  is  being  asked  is  that  because  at 
the  present  time  there  is  an  election  in  the  Screen 
Writers'  Guild  in  Hollj^wood  that  for  15  years  Mr. 
McGuinness  and  others — 

The  Chairman:  I  didn't  even  know  there  was  an 
election  out  there.  Go  ahead  and  answer  the  ques- 
tion. Are  you  a  member  of  the  Communist  Party? 

Mr.  Cole:  If  you  don't  know  there  is  an  election 
there  you  didn't  hear  Mr.  Lavery's  testimony  yester- 
day. 

The  Chairman:  There  were  some  parts  I  didn't 
hear. 

Mr.  Cole:  I  am  sorry,  but  I  would  like  to  put  it 
into  the  record  that  there  is  an  election  there. 

The  Chairman:  All  right,  there  is  an  election 
there.  Now,  answer  the  question,  are  you  a  member 
of  the  Communist  Party? 

Mr.  Cole:  Can  I  answer  that  in  my  own  way, 
please?  May  I,  please?  Can  I  have  the  right?  Mr. 
McGuinness  was  allowed  to  answer  in  his  own  way. 

The  Chairman :   You  are  an  American,  aren't  you  ? 

Mr.  Cole:  Yes;  I  certainly  am,  and  it  states  so 
in  my  statement. 

The  Chairman :  Then  you  ought  to  be  very  proud 
to  answer  the  question. 

Mr.  Cole:  I  am  very  proud  to  answer  the  ques- 
tion, and  I  will  at  times  when  I  feel  it  is  proper. 

The  Chairman :   It  would  be  very  simple  to  answer. 
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Mr.  Cole:  It  is  very  simple  to  answer  the  ques- 
tion— 

The  Chairman :    You  bet. 

Mr.  Cole  (Continuing)  :  And  at  times  when  I  feel 
it  is  proper  I  will,  but  I  wish  to  stand  on  my  rights 
of  association — 

The  Chairman:  We  will  determine  whether  it  is 
proper. 

Mr.  Cole:  No,  sir.  I  feel  I  must  determine  it  as 
well.  [109] 

The  Chairman:  We  A\dll  determine  whether  it  is 
proper.  You  are  excused." 

II. 

The  following  issues  of  fact  remain  for  determina- 
tion : 

(A)  What  were  plaintiff's  acts,  conduct  and  ac- 
tivities, severally  and/or  in  association  or  concert 
with  others,  in  respect  of  the  matters  referred  to  in 
the  notice  marked  ''Plaintiff's  Exhibit  3"? 

(B)  Did  plaintiff  by  his  conduct  and  activities 
during  and  in  connection  with  his  said  appearance 
as  a  witness  before  the  Committee  on  Un-American 
Activities  shock  and  offend  the  community,  bring 
himself  into  public  scorn  and  contempt,  substantially 
lessen  his  value  as  an  employee  to  defendant  Loew's 
Incorporated,  prejudice  the  interests  of  said  em- 
ployer and/or  the  motion  picture  industry  generally, 
and  render  himself  unable  to  render  the  kind  and 
quality  of  services  required  and  contemplated  by  the 
contract  of  employment  and/or  the  employment  re- 
lationship created  thereby? 

(C)  Did  plaintiff  by  his  said  conduct  and  activities 
injure  or  prejudice  the  interests  of  defendant  Loew's 
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Incorporated,  or  bring  about  the  likelihood  or  danger 
of  any  such  injury  or  prejudice? 

(D)  Did  the  act  of  defendant  Loew's  Incorporated 
in  delivering  and  putting  into  effect  the  notice  marked 
*' Plaintiff's  Exhibit  3"  cause  irreparable  injury  to 
plaintiff  ? 

III. 

The  parties  hereto  will  serve  and  file  trial  memor- 
anda as  required  by  Local  Rule  12,  except,  however, 
that  it  will  not  be  necessary  to  include  therein  any 
admissions  and  stipulations  [110]  contained  in  this 
order. 

IV. 

Nothing  in  this  order  contained  shall  be  a  deter- 
mination or  finding  contrary  to  plaintiff's  contention 
herein  that  there  are  no  issues  of  fact  to  be  tried  or 
that  any  of  the  issues  of  fact  heretofore  in  paragraph 
II  set  out  is  in  reality  an  issue  of  law. 

Dated  November  22,  1948. 

/s/  LEON  R.  YANKWICH, 
District  Judge. 

Approved  as  to  form  as  provided  in  Local  Rule  7 : 
KENNY  &  COHN, 
CHARLES  J.  KATZ, 
GALLAGHER,  MARGOLIS, 
McTERNAN  &  TYRE, 
By   /s/  (Illegible), 

Attorneys  for  Plaintiff. 
IRVING  M.  WALKER, 
HERMAN  F.  SELVIN, 
LOEB  &  LOEB, 
By   /s/  HERMAN  F.  SELVIN, 

Attorneys  for  Defendant.  [Ill] 
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[A  copy  of  the  document  here  attached  as  Ex- 
hibit No.  1  appears  elsewhere  herein  as  Exhibit 
"A"  attached  to  the  Complaint.] 

Metro-Goldwyn-Mayer  Pictures 
Culver  City,  California 

Assignment  of  All  Rights 

Know  All  Men  By  These  Presents : 

1.  That  I,  Lester  Cole,  for  a  good  and  valuable 
consideration  to  me  in  hand  paid  by  Loew's  Incor- 
porated, a  Delaware  corporation,  the  receipt  of  which 
is  hereby  acknowledged,  have  given,  granted,  bar- 
gained, sold,  assigned,  transferred  and  set  over  and 
by  these  presents  do  give,  gi'ant,  bargain,  sell,  assign, 
transfer  and  set  over,  forever,  unto  said  Loew's 
Incorporated,  hereinafter  referred  to  as  the  "pur- 
chaser," that  certain  story,  adaptation,  continuity, 
entitled  ,  hereinafter  re- 
ferred to  as  the  ''work,"  also  the  title  and  theme 
thereof;  together  with  all  now  or  hereafter  existing 
rights  of  every  kind  and  character  whatsoever  per- 
taining to  said  Avork,  whether  or  not  such  rights  are 
now  known,  recognized  or  contemplated,  and  the 
complete,  unconditional  and  unencumbered  title  in 
and  to  said  work  for  all  purposes  whatsoever. 

2.  I  further  give,  grant,  bargain,  sell,  assign,  trans- 
fer and  set  over,  forever,  to  the  purchaser,  the  abso- 
lute and  unqualified  right  to  use  said  work,  in  whole 
or  in  part,  in  whatever  manner  said  purchaser  may 
desire,  including  (but  not  limited  to)  the  right  to 
make,  and/or  cause  to  be  made,  literary,  dramatic, 
speaking  stage,  motion  picture,  photoplay,  television, 
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radio  and/or  other  adaptations  of  every  kind  and 
character,  of  said  work,  or  any  part  thereof ;  and  for 
the  purpose  of  making  or  causing  to  be  made  such 
adaptations  or  any  of  them  the  purchaser  may  adapt, 
arrange,  change,  novelize,  dramatize,  make  musical 
versions  of,  interpolate  in,  transpose,  add  to  and  sub- 
tract from  said  work,  and/or  the  title  thereof,  to 
such  extent  as  the  purchaser  in  its  sole  discretion  may 
desire,  and  may  likewise  translate  the  same  into  all 
or  any  languages.  The  purchaser  shall  have  the  right 
to  use  my  name  as  the  author  of  the  literary  composi- 
tion upon  which  said  adaptations,  or  any  of  them,  are 
based;  and  shall  have  the  further  right  to  use  the 
title  of  said  work  in  conjunction  with  any  adaptation 
of  said  work,  or  any  part  thereof;  and/or  the  pur- 
chaser may  use  in  connection  with  such  adaptations, 
or  any  of  them  any  other  title  or  titles  which  it  may 
select,  and/or  the  purchaser  shall  have  the  right  to 
use  the  title  of  said  work  in  connection  with  any 
literary,  dramatic,  or  other  works  not  based  upon 
said  work.  The  purchaser  shall  also  have  and  is 
hereby  given  the  right  to  obtain  copyright  in  all 
countries  upon  said  work  and  upon  any  and  all  adap- 
tations thereof,  including  the  right  of  acquiring  copy- 
right in  all  countries  upon  any  motion  pictures  based 
in  whole  or  in  part  upon  said  work. 

3.  Without  in  any  manner  limiting  or  derogating 
from  the  generality  of  the  rights  hereinabove  in  para- 
graphs 1  and  2  granted  to  the  purchaser,  I  hereby 
particularly  give,  grant,  bargain,  sell,  assign,  trans- 
fer, and  set  over  forever  to  the  purchaser  the  sole 
and  exclusive  motion  picture  rights,  talking  picture 
rights,  and  synchronized  picture  rights  throughout 
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the  world  in  and  to  said  work,  and  also  in  and  to  the 
title  and  theme  thereof  together  with  the  sole  and 
exclusive  right,  license,  and  privilege  of  using  said 
work  and  title  for  motion  picture,  talking  picture, 
photoplay,  and  synchronized  picture  purposes;  also 
the  sole  and  exclusive  right  to  make  motion  picture 
films  and  photoplays  based  in  whole  or  in  part  on 
said  work,  together  with  the  right  to  sell,  lease, 
license,  and  generally  deal  and  traffic  in  the  same 
and/or  recordations  and/or  reproductions  thereof 
throughout  the  world  at  any  and  all  times  after  the 
execution  hereof.  The  term  ''photoplay,"  as  used  in 
this  instrument,  shall  be  deemed  to  include,  but  not 
be  limited  to,  motion  picture  productions  produced, 
transmitted  and/or  exhibited  with  sound  and  voice 
recording  and  reproducing  devices,  radio  devices, 
and  all  other  now  existing  or  future  improvements 
and  devices  which  are  now  or  may  hereafter  be  used 
in  connection  with  the  production,  transmission 
and/or  exhibition  of  motion  picture  productions.  All 
rights  necessary  to  produce,  transmit  and/or  exhibit 
such  motion  picture  version  or  versions  of  said  work, 
accompanied  by  such  sound  and  voice  recording  and 
reproducing  devices,  radio  devices,  and  all  other  now 
existing  or  future  improvements  and  devices  which 
are  now  or  may  hereafter  be  used  in  connection  with 
the  production,  transmission  and/or  exhibition  of 
motion  j^icture  productions,  are  hereby  transferred 
and  assigned  to  the  purchaser.  The  purchaser  is 
hereby  given  the  right  to  use  the  title  of  said  work 
in  conjunction  with  motion  picture  productions  and 
photoplays  based  upon  said  work  or  any  part  thereof ; 
but  the  purchaser  shall  not  be  obligated  so  to  do  and 
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may  use  any  other  title  or  titles  which  it  may  select 
as  the  title  of  such  motion  picture  productions  and 
photoplaj^s;  and/or  the  purchaser  shall  have  the 
right  to  use  the  title  of  said  work  in  conjunction  with 
motion  picture  productions  and  photoplays  not  based 
upon  said  work.  The  provisions  of  this  paragraph 
shall  not  be  deemed  or  construed  in  any  manner  to 
limit  or  derogate  from  the  generality  of  the  full  and 
complete  rights  hereinabove  in  paragraphs  1  and  2 
granted  to  the  purchaser. 

4.  I  hereby  represent  and  warrant  that  I  am  the 
sole  author  and  owner  of  said  work,  together  with 
the  title  thereof ;  that  I  am  the  sole  owner  of  all  rights 
of  any  and  all  kinds  whatsoever  in  and  to  said  work, 
throughout  the  world;  that  there  has  been  no  publica- 
tion or  any  other  use  of  said  work  or  any  part  thereof 
with  my  knowledge  or  consent  anywhere  in  the  [136] 
world;  that  I  have  the  sole  and  exclusive  right  to 
dispose  of  each  and  every  right  herein  granted  and/or 
purported  to  be  granted ;  that  neither  said  work  nor 
any  part  thereof  is  in  the  public  domain;  that  no 
motion  pictures  or  any  other  works  have  been  pro- 
duced which  have  been  based  in  whole  or  in  part 
upon  said  work;  that  I  have  in  no  way  conveyed, 
granted  or  hypothecated  any  rights  of  any  kind  or 
character  in  or  to  said  work,  or  any  part  thereof,  to 
any  person  whomsoever,  other  than  the  purchaser, 
nor  have  I  granted  any  right,  license  or  privilege 
Avith  respect  to  any  of  the  rights  herein  granted 
and/or  purported  to  be  granted,  to  any  person  other 
than  the  purchaser;  that  I  have  not  done  or  caused 
or  permitted  to  be  done  any  act  or  thing  by  which 
an}'  of  the  rights  herein  granted  and/or  puri3orted 
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to  be  granted  to  the  purchaser  have  been  in  any  way 
impaired;  and  that  I  will  not  at  any  time  execute 
any  further  agreement  or  agreements  in  conflict  here- 
with, nor  will  I  in  any  way  attempt  to  encumber  the 
rights  herein  granted,  nor  will  I  do  or  cause  or  per- 
mit to  be  done  any  act  or  thing  by  which  the  rights 
herein  granted  and/or  purported  to  be  granted  to 
the  purchaser  may  in  any  way  be  impaired.  I  further 
represent  and  warrant  that  said  work  is  original  with 
me  in  all  respects,  that  no  incident  therein  contained 
and  no  part  thereof  is  taken  from  or  based  upon  any 
other  literary  or  dramatic  work  or  any  photoplay,  or 
in  any  way  infringes  upon  the  copyright  or  any  other 
right  of  any  individual,  firm,  person  or  corporation ; 
and  that  the  reproduction,  exhibition  or  any  other 
use  by  the  purchaser  of  said  work  in  any  form  what- 
soever will  not  in  any  way,  directly  or  indirectly, 
infringe  upon  the  rights  of  any  individual,  firm, 
person  or  corporation  whatsoever. 

5.  I  hereby  appoint  the  purchaser  my  true  and 
lawful  attorney,  irrevocably,  but  for  the  sole  benefit 
of  the  purchaser,  to  institute  and  prosecute  such 
proceedings  as  the  purchaser  may  deem  expedient  to 
protect  the  rights  herein  granted  and/or  purported 
to  be  granted,  and/or  to  effect  the  recovery  by  the 
purchaser  of  damages  and  penalties  for  the  infringe- 
ment of  said  rights,  and/or  to  secure  to  the  purchaser 
the  full  benefit  of  all  of  the  rights  herein  granted 
and/or  purported  to  be  granted.  The  purchaser  may 
sue  in  its  own  name  and/or  may  use  my  name,  and/or 
at  its  option  may  join  me  as  party  plaintiff  or  defend- 
ant in  any  suit  or  proceeding  brought  for  such  pur- 
pose or  purposes. 
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6.  I  hereby  guarantee  and  warrant  that  I  will 
indemnify,  make  good  and  hold  harmless  the  pur- 
chaser of,  from  and  against  any  and  all  loss,  damage, 
costs,  charges,  legal  fees,  recoveries,  judgments,  pen- 
alties and  expenses  which  may  be  obtained  against, 
imposed  upon  or  suffered  by  the  purchaser  by  reason 
of  any  infringement  or  violation  or  alleged  violation 
of  any  copyright  or  any  other  right  of  any  person, 
firm  or  corporation,  or  by  reason  of  or  from  any  use 
which  may  be  made  of  said  work  by  the  purchaser,  or 
by  reason  of  the  breach  of  any  term,  covenant,  repre- 
sentation, or  warranty  herein  contained,  or  by  reason 
of  anything  whatsoever  which  might  prejudice  the 
securing  to  the  purchaser  of  the  full  benefit  of  the 
rights  herein  granted  and/or  purported  to  be  granted. 
The  foregoing  guarantees  and  warranties  shall  not 
apply  to  any  changes  in  said  work  which  may  be  made 
by  the  purchaser. 

7.  I  hereby  agree  duly  to  execute,  acknowledge 
and  deliver,  and/or  to  procure  the  due  execution, 
acknowledgement  and  delivery  to  the  purchaser  of 
any  and  all  further  assignments  and/or  other  in- 
struments which  in  the  sole  judgment  and  discretion 
of  the  purchaser  may  be  deemed  necessary  or  ex- 
pedient to  carry  out  or  effectuate  the  purposes  or 
intent  of  this  present  instrument. 

8.  If  the  names  of  two  or  more  persons  appear 
hereinabove  in  paragraph  1  as  the  ''undersigned,"  or 
if  this  instrument  be  executed  by  two  or  more  per- 
sons, then  and  in  that  event  this  agreement  shall  be 
binding  jointly  and  severally  upon  said  persons,  and 
each  of  them,  and  each  and  all  of  the  representations, 
warranties,  agreements,  and  obligations  on  the  pai't 
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of  the  undersigned,  hereinabove  set  forth,  shall  be 
and  be  deemed  to  be  the  joint  and  several  representa- 
tions, warranties,  agreements,  and  obligations  of  said 
persons,  and  each  of  them;  and  the  terms  ''under- 
signed" and  ''he"  (wherever  "he"  refers  to  the  un- 
dersigned) shall  be  deemed  to  include  and  apply  to 
all  persons  who  are  described  as  the  "undersigned"; 
and  wherever  the  context  so  requires,  the  masculine 
gender  shall  include  and  apply  to  all  genders,  and 
the  singular  shall  apply  to  and  include,  as  well,  the 
plural.  The  term  "purchaser"  as  used  herein  shall 
include  the  purchaser  herein  named,  and  as  well,  its 
successors  and  assigns.  The  purchaser  may  assign, 
transfer  and  grant  all  or  any  part  of  the  rights  herein 
granted  it  to  any  individual,  firm,  person  or  corpora- 
tion, without  limit,  and  shall  enjoy  its  rights  here- 
under in  perpetuity  and  forever,  as  long  as  any 
rights  in  said  work  are  recognized  in  law  or  in  equity, 
except  insofar  as  such  period  of  perpetuity  may  be 
shortened  due  to  any  copyrighting  by  the  purchaser 
of  said  work  and/or  any  adaptation  or  adaptations 
thereof,  in  which  case  the  purchaser  shall  enjoy  its 
rights  hereunder  for  the  full  duration  of  such  copy- 
right or  copyrights,  including  any  and  all  renewals 
thereof. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
this  ....  day  of ,19 

(Seal). 

State  of  California, 
County  of  Los  Angeles — ss. 

On  this  ....  day  of ,  19 .... ,  before 

me, ,  a  notary  public  in 
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and  for  said  county  and  state  residing  therein,  duly 
commissioned  and  sworn,  personally  appeared  .... 

,  known  to  me  to  be  the 

person.  .  whose  name.  .  (is)  (are)  subscribed  to  the 
foregoing  instrimient,  and  acknowledged  to  me  that 
.  .he. .  executed  the  same. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  the  day  and  year  in  this 
certificate  first  above  written. 


Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California.  [137] 

EXHIBIT  ^'X" 

A.  Screen  credit  for  the  screen  play  authorship  of 
a  feature-length  photoplay  will  be  worded  ^'Screen 
Play  By"  or  ''Screen  Play—". 

B.  Except  in  unusual  cases,  screen  credit  for  the 
screen  play  will  not  be  shared  by  more  than  two  (2) 
writers  and  in  no  case  will  the  names  of  more  than 
three  (3)  be  used,  provided,  however,  that  two  (2) 
established  writing  teams  recognized  and  employed 
as  such  and  of  not  more  than  two  (2)  members  each 
ma}^  share  screen  credit  for  screen  play.  The  inten- 
tion and  spirit  of  the  award  of  credits  being  to  em- 
phasize the  prestige  and  importance  of  the  screen 
play  achievement,  the  one  (1),  two  (2)  or  at  most 
three  (3)  writers,  or  two  (2)  teams,  chiefly  respon- 
sible for  the  completed  work  will  be  the  only  screen 
writers  to  receive  screen  play  credit. 

C.  The  only  exception  to  the  foregoing  shall  be: 
(1)  Musicals. 
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(2)  Pictures  on  which  one  (1)  writer  (or  a  team) 
writes  both  the  original  story  and  screen  play.  In 
this  case  the  credit  may  be  worded  "By",  ''Original 
Story  and  Screen  Play  By",  or  "Original  Screen 
Play  By". 

D.  The  term  "screen  play"  means  the  final  script 
(as  represented  on  the  screen)  with  individual 
scenes,  full  dialogue  and  camera  setups,  together  with 
such  prior  treatment,  basic  adaptation,  continuity, 
scenario,  dialogue,  added  dialogue  or  gagging  as 
shall  be  used  in  and  represent  substantial  contribu- 
tions to  the  final  script.  The  term  "photoplay"  means 
a  feature-length  photoplay. 

E.  No  production  executive  will  be  entitled  to  share 
in  the  screen  play  authorship  screen  credit  unless  he 
does  the  screen  play  writing  entirely  without  the 
collaboration  of  any  other  writer. 

F.  When  more  than  one  (1)  writer  has  substan- 
tially contributed  to  the  screen  play  authorship  of  a 
photoplay,  then  all  such  writers  will  have  the  right 
to  agree  unanimously  among  themselves  as  to  which 
one  (1)  or  two  (2)  or  in  exceptional  cases  three  (3) 
of  them,  or  two  (2)  teams  of  the  nature  above  men- 
tioned, shall  receive  credit  on  the  screen  for  the 
authorship  of  the  screen  play.  If  at  any  time  during 
the  course  of  production  all  such  writers  so  agree, 
then  the  Producer  will  not  be  obligated  to  issue  the 
notices  specified  in  Paragraphs  J  through  P  of  this 
Exhi])it. 

G.  The  Producer  shall  have  the  right  to  determine 
in  which  one  of  the  following  places  the  screen  play 
credit  shall  appear  on  the  screen : 

(1)  On  the  main  title  card  of  the  photoplay. 
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(2)  On  a  title  card  on  which  credits  are  given  only 
for  the  screen  play. 

(3)  On  a  title  card  on  which  credits  are  given  for 
the  original  story. 

(4)  On  a  title  card  on  which  credits  are  given  for 
the  sources  of  the  material  upon  which  the  screen 
play  was  based. 

H.  A  writer  whose  contribution  is  judged  by  the 
Producer  to  represent  a  substantial  portion  of  the 
completed  screen  play  shall  for  the  purpose  of  this 
Exhibit  ''X"  be  considered  a  "substantial  contribu- 
tor". As  a  substantial  contributor  he  shall  be  entitled 
to  participate  in  the  procedure  for  determination  of 
screen  credits. 

I.  The  screen  credits  and  also  the  work  of  writers 
making  substantial  contributions  but  not  receiving 
screen  credit  may  be  publicized  by  the  Producer. 

J.  Before  the  screen  credits  for  screen  play  author- 
ship are  finally  determined,  the  Producer  will  send 
a  written  notice  to  each  writer  who  is  a  substantial 
contributor.  This  notice  will  state  the  Producer's 
choice  of  screen  play  credits  on  a  tentative  basis, 
together  with  the  names  of  the  other  substantial  con- 
tri])utors  and  their  addresses  last  known  to  the  Pro- 
ducer. 

K.  The  Producer  will  make  reasonable  efforts  in 
good  faith  to  communicate  with  such  writers.  The 
notice  specified  in  the  foregoing  Paragraph  will  be 
sent  by  telegraph  to  writers  outside  of  the  Los  An- 
geles area  or  by  telegram,  messenger  or  special  de- 
liverv  mail  to  writers  in  such  area.  No  notice  will  be 
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sent  to  writers  outside  of  the  United  States  or  writers 
who  have  not  filed  a  forwarding  address  with  the 
Producer.  In  case  of  remakes  the  Producer  shall  not 
be  under  any  obligation  to  send  any  notice  to  any 
^\Titer  contributing  to  the  screen  play  of  the  original 
production  unless  such  writer  received  screen  credit 

L.  The  Producer  will  keep  the  final  determination 
of  screen  play  credits  open  until  a  time  specified  in 
the  notice  by  the  Producer,  but  such  time  will  not 
be  earlier  than  six  o'clock,  p.m.  of  the  next  business 
day  following  dispatch  of  the  notice  above  specified. 
If  by  the  time  specified  a  written  notice  of  objection 
to  the  tentative  credits  or  written  request  to  read 
the  script  has  not  been  delivered  to  the  Producer 
from  any  of  the  writers  concerned,  the  tentative 
credits  will  become  final. 

M.  However,  if  a  written  protest  or  written  request 
to  read  the  script  is  received  by  the  Producer  from 
any  writer  concerned  within  the  time  specified  in 
Paragraph  L  hereof,  the  Producer  will  withhold  final 
determination  of  screen  play  credits  until  a  time  to 
be  specified  by  the  Producer,  which  time  will  be  not 
earlier  than  forty-eight  (48)  hours  after  the  expira- 
tion time  specified  for  the  first  notice  mentioned  in 
the  foregoing  Paragraphs. 

N.  Upon  receipt  of  a  written  protest  or  request  to 
read  the  script  the  Producer  will  make  at  least  two 
(2)  copies  of  the  script  available  for  reading  at  its 
studio.  The  Producer  will  also  notify  by  telegraph 
the  writer  or  writers  tentatively  designated  by  the 
Producer  to  receive  screen  play  credit,  informing 
them  of  the  new  time  set  for  final  determination. 

O.  If,  within  the  time  limit  set  for  final  determina- 
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tion  of  credits,  exclusive  of  any  writer  or  writers 
waiving  claim  to  screen  credit,  all  of  the  writers  en- 
titled to  notice  have  unanimously  designated  to  the 
Producer  in  writing  the  names  of  the  one  (1)  or 
two  (2)  or  in  exceptional  cases  three  (3),  ^vriters  or 
two  (2)  teams  to  whom  screen  play  credit  shall  be 
given,  the  Producer  will  accept  such  designation.  If 
such  designation  is  not  so  communicated  to  the  Pro- 
ducer by  such  writers  within  the  time  above  men- 
tioned, the  Producer  may  make  the  tentative  credits 
final  or  change  them  as  the  Producer  sees  fit  within 
the  requirements  hereof  as  to  wording  and  limitation 
of  names.  [138] 

P.  Any  notice  specified  in  the  foregoing  Para- 
graphs, unless  a  specified  form  of  service  thereof  is 
otherwise  provided  for  herein,  shall  be  sent  by  the 
Producer  by  telegraphing,  mailing  or  delivering  the 
same  to  the  last  known  address  of  the  writer,  of  such 
notice  may  be  delivered  to  the  writer  personally. 

Q.  The  writer  shall  have  no  rights  or  claims  of  any 
nature  against  the  Producer  growing  out  of  or  con- 
cerning any  determination  of  credits  in  the  manner 
herein  provided,  and  all  such  rights  or  claims  are 
hereby  specifically  waived. 

R.  In  the  event  that  after  the  screen  credits  are 
determined  as  hereinabove  provided,  material 
changes  are  made  in  the  script  or  photoplay  which  in 
the  sole  and  absolute  discretion  of  the  Producer 
justify  a  revision  in  the  screen  credits,  then  the  pro- 
cedure for  determining  such  revised  credits  will  be 
the  same  as  that  provided  for  the  original  determina- 
tion of  credits. 
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S.  The  writer  shall  not  claim  credit  for  any  par- 
ticipation in  the  screen  play  authorship  of  any  photo- 
play, for  which  the  credits  are  to  be  determined  by 
the  procedure  herein  provided  for,  prior  to  the  time 
when  such  credits  have  in  fact  actually  been  so  deter- 
mined, and  the  writer  shall  not  claim  credits  contrary 
to  such  determination. 

T.  In  case  of  emergency  the  forty-eight  (48)  hour 
period  mentioned  in  Paragraph  M  hereof  may  be 
reduced  to  twenty-four  (24)  hours. 

U.  The  provisions  of  this  Exhibit  ''X"  shall  not 
in  any  way  be  operative  in  connection  with  the  deter- 
mination of  credits  involving  any  writer  or  writers 
engaged  by  the  Producer  whose  written  consent 
(either  by  contract  or  otherwise)  to  the  procedure 
set  forth  in  this  Exhibit  ''X"  shall  not  have  been 
first  had  and  obtained,  and  shall  not  be  operative  in 
connection  with  any  screen  play  to  which  any  such 
writer  was  a  contributor,  and  the  Producer's  deter- 
mination of  screen  credits  in  each  such  instance  shall 
be  final. 

V.  No  casual  or  inadvertent  failure  to  comply  with 
any  of  the  provisions  of  this  Exhibit  "X"  shall  be 
deemed  to  be  a  breach  of  the  contract  of  employment 
of  the  writer,  or  entitle  him  to  damages  or  injunctive 
relief.  [139] 

[A  copy  of  the  document  here  attached  as 
Plaintiff's  Exhibit  No.  2  api^ears  elsewhere 
herein  as  Exhibit  ''B"  attached  to  the  Com- 
plaint.] 
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PLAINTIFF'S  EXHIBIT  No.  3 

[Metro-Goldwyn-Mayer  Pictures  Letterhead] 

December  2,  1947 
Mr.  Lester  Cole 

c/o  Metro-Goldwyn-Mayer  Studios 
Culver  City,  California 

Dear  Mr.  Cole : 

At  a  recent  hearing  of  a  committee  of  the  House 
of  Representatives,  you  refused  to  answer  certain 
questions  put  to  you  by  such  committee. 

By  your  failure  to  answer  these  questions,  and  by 
your  statements  and  conduct  before  the  committee 
and  otherwise  in  connection  with  the  hearings,  you 
have  shocked  and  offended  the  community,  brought 
yourself  into  public  scorn  and  contempt,  substan- 
tially lessened  your  value  to  us  as  an  employee,  and 
prejudiced  us  as  your  employer  and  the  motion  pic- 
ture industry  in  general.  By  so  doing  you  have  vio- 
lated your  obligations  under  your  contract  of  em- 
ployment with  us  and  your  legal  obligations  to  us 
as  our  employee. 

Accordingly,  and  for  good  and  sufficient  cause,  this 
is  to  notify  you  that  we  have  elected  to  suspend  your 
employment  and  payment  of  your  compensation 
under  your  contract  of  employment  with  us  dated 
December  5,  1945,  as  amended,  commencing  as  of 
December  3,  1947,  and  continuing  until  such  time 
as  you  are  acquitted  or  have  purged  yourself  of 
contempt  of  the  Congress  of  the  United  States  and 
you  declare  under  oath  that  you  are  not  a  Communist. 

This  action  is  taken  by  us  without  prejudice  to, 
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S.  The  writer  shall  not  claim  credit  for  any  par- 
ticipation in  the  screen  play  authorship  of  any  photo- 
play, for  which  the  credits  are  to  be  determined  by 
the  procedure  herein  provided  for,  prior  to  the  time 
when  such  credits  have  in  fact  actually  been  so  deter- 
mined, and  the  writer  shall  not  claim  credits  contrary 
to  such  determination. 

T.  In  case  of  emergency  the  forty-eight  (48)  hour 
period  mentioned  in  Paragraph  M  hereof  may  be 
reduced  to  twenty-four  (24)  hours. 

U.  The  provisions  of  this  Exhibit  "X"  shall  not 
in  any  way  be  operative  in  connection  ^^ith  the  deter- 
mination of  credits  involving  any  writer  or  writers 
engaged  by  the  Producer  whose  written  consent 
(either  by  contract  or  otherwise)  to  the  procedure 
set  forth  in  this  Exhibit  "X"  shall  not  have  been 
first  had  and  obtained,  and  shall  not  be  operative  in 
connection  with  any  screen  play  to  which  any  such 
w^riter  was  a  contributor,  and  the  Producer's  deter- 
mination of  screen  credits  in  each  such  instance  shall 
be  final. 

V.  Xo  casual  or  inadvertent  failure  to  comply  with 
any  of  the  provisions  of  this  Exhibit  "X"  shall  be 
deemed  to  be  a  breach  of  the  contract  of  employment 
of  the  writer,  or  entitle  him  to  damages  or  injimctive 
relief.  [139] 

[A  copy  of  the  document  here  attached  as 
Plaintiff's  Exhibit  No.  2  appears  elsewhere 
herein  as  Exhibit  "B"  attached  to  the  Com- 
plaint.] 
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PLAINTIFF'S  EXHIBIT  No.  3 

[Metro-Goldwyn-Mayer  Pictures  Letterhead] 

December  2,  1947 
Mr.  Lester  Cole 

c/o  Metro-Goldwyn-Mayer  Studios 
Culver  City,  California 

Dear  Mr.  Cole : 

At  a  recent  hearing  of  a  committee  of  the  House 
of  Representatives,  you  refused  to  answer  certain 
questions  put  to  you  by  such  committee. 

By  your  failure  to  answer  these  questions,  and  by 
your  statements  and  conduct  before  the  committee 
and  otherwise  in  connection  with  the  hearings,  you 
have  shocked  and  offended  the  community,  brought 
yourself  into  public  scorn  and  contempt,  substan- 
tially lessened  your  value  to  us  as  an  employee,  and 
prejudiced  us  as  your  employer  and  the  motion  pic- 
ture industry  in  general.  By  so  doing  you  have  vio- 
lated your  obligations  under  your  contract  of  em- 
ployment with  us  and  your  legal  obligations  to  us 
as  our  employee. 

Accordingly,  and  for  good  and  sufficient  cause,  this 
is  to  notify  you  that  we  have  elected  to  suspend  your 
employment  and  payment  of  your  compensation 
under  your  contract  of  employment  with  us  dated 
December  5,  1945,  as  amended,  commencing  as  of 
December  3,  1947,  and  continuing  until  such  time 
as  you  are  acquitted  or  have  purged  yourself  of 
contempt  of  the  Congress  of  the  United  States  and 
you  declare  under  oath  that  you  are  not  a  Communist. 

This  action  is  taken  by  us  without  prejudice  to, 
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and  we  hereby  reserve,  any  other  rights  or  remedies 
which  we  may  have. 

Very  truly  yours, 

LOEWS  INCORPORATED, 
By  /s/  LOUIS  K.  SIDNEY, 

Asst.-Treasurer.    [140] 

[Endorsed] :  Filed  Nov.  22,  1948. 
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PlAIirriPF'S  RBQraeSfBD  IHSTRUCTIOir  MO.  1 

Tou  are  Instructed  that  the  burden  Is  on  the  defendant 
to  prove  by  a  preponderance  of  the  evidence  suTflolent  Justifica- 
tion, In  accordance  vith  the  Instructions  of  the  Court,  for 
suspending  Nr.  Cole.  This  laeana  that  before  you  can  find  that 
the  defendant  vas  so  Justified  or  that  plaintiff  conducted  hlaself 
In  a  BUinner  contrary  to  the  aorals  clause  of  the  contract,  you 
must  be  satisfied  by  a  preponderance  of  the  evidence  that  every 
fact  essentall  to  shov  such  Justification  is  tmw. 

Therefore,  unless  such  Justification  is  established 
by  a  preponderance  of  the  evidence  you  oust  find  that  the 
plaintiff  did  not  conduct  himself  in  such  a  manner  as  to  bring 
himself  into  public  scora,  hatred,  contempt  or  ridicule. 
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In  this  eas*  pXalntlff  Leitar  Col*  was  •^>loyed  by 
iefendant  Loev's  Ino.  under  a  vrlttan  eontraot  of  a^ploTBentj 
^at  eontraot  ran  until  Xoraabar  15«  19^(9,  vlth  oertaln  options) 
lov  vhore,  as  hero,  an  eaqployor  bus ponds  an  oaployoe  during  the 
iera  of  his  contract,  the  lav  jrequlres  that  the  OHployer  Justify 
:hat  suspension  by  a  preponderance  of  the  evidence .  /zt   the 
»^ployer  falls  to  so  Justify  the  suspension,  you  aust  then  find 
:hat  the  stispenslon  vas  not  Justified./ Thus,  as  here,  where  the 
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he  ground  that  I<ester  Cole  so  eondueted  hlaself  as  to  bring  hlBsell[  In 
.nto  public  seoi*n,  hatred,  contenpt  or  ridicule.  It  Is  necessary 
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:  tr.  Lester  Cole  personally  vas  held  In  public  scorn,  hatred. 


ionteiipt  or  ridicule*.  If  defendant  has  not  established  (this  by^ 
preponderance  of  the  evldenoe  then  you  mist  find  that  Lester 
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PLAIHTHT'S  1EQUES7ED  DISTRUCTXaM  MO.  3. 

In  this  case,  the  plaintiff  Lester  Cole  agreed  In  hts 
contract  with  Loev's  Incoirporated  that  he  vould  ooaply  with  tie 
provisions  of  his  contract  "to  the  full  Halt  of  his  ability  or 
as  instructed."  In  this  ease  if  you  find  that  the  defendant 
Loew's  knew  that  Lester  Cole  had  been  subpoened  to  appear  before 
the  House  Connlttee  on  Un-American  Activities,  then  I  instruct 
you  that  If  defendant  Loew's  desired  that  plaintiff  Lester  Cole 
conduct  hlBself  before  the  ooflrid.ttee  In  a  certain  auinner,  defen- 
dant Loew's  had  the  right  to  give  ireasonable  and  specific 
instructions  to  Lester  Cole.  If  you  find  that  defendant  Loew's 
■ade (BisleadlnK/ statements,  %q   plaintiff  Lester  Cole  and  he  .     /  i, 
reasonably  i>elied  on  thea,  his'condlict  in  reliance  thereon  cannot/'  ^ 
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,be  dpemed  a  basis  for  hi  a  suspension.  Therefore,  in  this  case,    "^i  , 
(^f  you  find  that  Lester  Cole  did  so  reasonably  irely.jyou  must 
find  that  he  did  not  conduct  himself  in  such  a  aanner  as  to  bring' 
hlHself  Into  public  scorn,  hatred,  conteiipt  or  ridicule^  fry  ^^^o/ 
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PLADfTIPP'S  REQDESTED  IITSTROCIIOil  Mo.  * 

In  this  case,  the  pl&lntlff  Lester  Cole  agreed  in  hla 
contract  vlth  Loev's  Incorporated  that  he  vould  coaply  vlth  the 
provisions  of  his  contract  "to  the  full  Unit  of  his  ability  or 
as  Instructed."  If  you  find  that  plaintiff  Lester  Cole  violated 
no  instructions  of  defendant  Loev's  in  his  conduct  before  the 
committee,  then  you  aust  determine  whether  he  coaplied  vlth  the 
contract  to  the  full  linilt  of  his  ability.  /If  you  find  that  in 
his  conduct  befove  the  ooamlttee  the  plaintiff  Lester  Cole  in 
good  faith  conducted  hiaaelf  in  a  manner  vhloh  he  believed  vould 
not  violate  his  obligation  under  the  morals  clause  of  the  con- 
tract, you  must  find  that  he  did  not  conduct  himself  in  such  a 
manner  as  to  bring  himself  into  public  scorn,  hatred,  contempt 

PLAHTPIFF'S  HBftUESTEP  IMSTRUCTICar  MO.    5 

An  employer  cannot  penalize  an  employee  simply  because 
the  employer  claims  a  violation  of  a  contract.   In  ojrder  to 
Justify  a  suspension  or  other  penalty  the  employer  must  shov 
that  the  employee  vllfully  and  Intentionally  violated  his 
contract.  Thus,  In  order  to  find  that  the  plaintiff  so  conducted 
himself  as  to  bring  himself  into  public  scorn,  hatred,  contempt 
or  ridicule,  you  must  find  that  he  acted  vllfully  and  intentional- 
ly in  this  regard. 
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tial  part  of  the  public  might  think  his  conduct  rep- 
rehensible. [158] 

Plaintiff's  Requested  Instruction  No.  11 

Even  if  you  find  from  the  evidence  that  a  sub- 
stantial portion  of  the  public  hold  Mr.  Cole  in  pub- 
lic scorn,  hatred,  contempt  or  ridicule  because  of 
his  conduct  in  Washington,  this  does  not  permit  you 
to  find  that  he  was  held  in  public  scorn,  hatred, 
contempt  or  ridicule  if  you  also  find  that  a  substan- 
tial portion  of  the  public  approved  of  his  action. 

Plaintiff's  Requested  Instruction  No.  12 

In  charging  you  concerning  public  scorn,  hatred, 
contempt  or  ridicule,  I  have  used  the  word  ''pub- 
lic." By  this,  I  mean  that  part  of  the  public  with 
which  the  defendant  could  reasonably  be  concerned, 
such  as  theater-goers  all  over  the  country.  [160] 

Plaintiff's  Requested  Instruction  No.  13 

You  are  not  to  find  that  Mr.  Cole  was  brought 
into  public  scorn,  hatred,  contempt  or  ridicule,  un- 
less you  find  that  his  conduct  in  fact  influenced 
the  public  not  to  go  to  motion  picture  theaters. 

Plaintiff's  Requested  Instruction  No.  14 

When  a  witness  is  called  before  a  Congressional 
Committee  he  may  not  be  required  to  answer  a 
question  ''yes"  or  "no." 

Requested  by  plaintiff  and 


District  Judge.  [162] 
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Plaintiff's  Requested  Instruction  No.  15 

When  a  witness  is  called  before  a  Congressional 
Committee  he  has  the  right  to  invoke  the  protec- 
tion of  the  Constitution  of  the  United  States,  and 
to  that  end  he  has  the  legal  right  which  is  guar- 
anteed to  every  citizen  to  assert  rights  reserved  by 
the  Constitution  and  to  claim  its  privileges. 

Requested  by  plaintiff  and 


District  Judge.  [163] 

Plaintiff's  Requested  Instruction  No.  16 

A  Congressional  committee  has  no  power  to  finally 
decide  whether  a  witness  before  it  may  be  required 
to  answer  a  question  in  a  particular  manner  or  at 
all.  If  a  witness  wishes  to  have  a  final  decision  as 
to  whether  he  is  required  to  answer  a  question  con- 
cerning his  trade  union  or  political  affiliations,  he 
can  only  obtain  it  by  refusing  to  answer  questions 
concerning  such  affiliations  or  answering  them  in 
his  way,  thus  paving  the  way  for  contempt  pro- 
ceedings in  the  courts,  where  a  final  decision  as 
to  the  power  of  the  committee  can  be  obtained.  [164] 

Plaintiff's  Requested  Instruction  No.  17 

Whether  he  is  right  or  wrong,  and  even  though 
he  may  be  subjected  to  penalties  if  he  is  wrong, 
every  citizen  has  the  right  to  have  determined  by 
the  courts  questions  as  to  his  Constitutional  rights. 
This  is  one  of  the  privileges  of  American  citizen- 
ship. [165] 
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To  JuBtlfy  Loev'B  Incorporated  In  suspending  this  eontraot 
you  mist  find  that  the  "norals  Clauss"  oonstltutsd  In  •ffsot  a 
spaelflo,  olear  and  final  Instruction  to  the  plaintiff,  and  that 
the  plaintiff,  vhlle  acting  as  a  free  agent.  Intentionally 
Tlolated  this  aorals  clause  by  his  acts  and  eonduct  before  the 
louse  Oomittee,  and  that  vhlle  acting  as  a  free  agent  he  intene 
tionally  brought  hlaaelf  into  public  scorn,  hatred,  oonteapt  or 
ridicule  before  the  louse  Ceniittee. 


TLAHrriW'S  RgQBESTgP  IMSTHgCTiaH  MO.  7. 

If  Mr.  Cole  could  reasonably  have  coae  to  the  conclu- 
sion HM*  the  conduct  and  the  stateaents  of  Mr.  Mayer  and  Mr. 
Ikumlz  that  Mr.  Cole  ebuifl  condxjot  hlMclf,  as  hp  thought  proper^ 
before  the  Congresaloijfcl  conmljtce,  and  If  you  fdtnd  that  " 
Cole  did  eoan  to  that  conclusion^  theni^ou  are  li^tructed  tha 
the  defendant  did  not  have  the  right  to  suspend  Mr.  Cole  for 


I  that  / 


anything  arising  s^t  of  Mr.  Cole's  conduct  and  testimony  in 
Washington,  ana  you  smst  find  that  the  plaintiff  Lester  Cole 
did  not  so  conduct  hiaaelf  as  to  bring  hinself  into  public  scorn, 
hatred,  contempt  or  ridicule. 
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Plaintiff's  Requested  Instruction  No.  8 

The  defendant  in  this  case  takes  the  position  that 
Mr.  Cole's  conduct  before  the  Congressional  Com- 
mittee has  brought  him  into  public  scorn,  hatred, 
contempt  oi'  ridicule.  I  charge  you  that  you  must 
not  presume  that  anything  Mr.  Cole  did  in  Wash- 
ington hac  had  that  kind  of  effect,  and  before  you 
can  reach  that  conclusion  you  must  be  satisfied  by 
a  preponderance  of  the  evidence  that  Mr.  Cole  was 
in  fact  brought  into  public  scorn,  hatred,  contempt 
or  ridicule.  [156] 

Plaintiff's  Requested  Instruction  No.  9 

You  cannot  find  that  Mr.  Cole  was  brought  into 
public  scorn,  hatred,  contempt  or  ridicule  unless 
you  are  satisfied  by  a  preponderance  of  the  evi- 
dence that  on  or  before  December  2,  1947,  a  sub- 
stantial part  of  the  public  knew  the  name  '^Lester 
Cole"  and  knew  about  his  conduct  in  Washington, 
and,  as  a  result  of  that  knowledge,  held  htm  in 
public  scorn,  hatred,  contempt  or  ridicule.  [157] 

Plaintiff's  Requested  Instruction  No.  10 

Every  citizen  has  a  duty  to  take  an  interest  in 
public  affairs,  and  no  citizen  may,  by  contract  with 
an  emplo3^er,  agree  to  refrain  from  taking  a  posi- 
tion in  which  he  sincerely  believes  on  controversial 
public  issues.  If  you  find  that  Mr.  Cole's  conduct  in 
Washington  constituted  taking  a  position  about 
which  public  opinion  was  divided,  then  you  can- 
not find  that  he  brought  himself  into  public  scorn, 
hatred,  contempt  or  ridicule,  even  if  any  substan- 
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tial  part  of  the  public  might  think  his  conduct  rep- 
rehensible. [158] 

Plaintiff's  Requested  Instruction  No.  11 

Even  if  you  find  from  the  evidence  that  a  sub- 
stantial portion  of  the  public  hold  Mr.  Cole  in  pub- 
lic scorn,  hatred,  contempt  or  ridicule  because  of 
his  conduct  in  Washington,  this  does  not  permit  you 
to  find  that  he  was  held  in  public  scorn,  hatred, 
contempt  or  ridicule  if  you  also  find  that  a  substan- 
tial portion  of  the  public  approved  of  his  action. 

Plaintiff's  Requested  Instruction  No.  12 

In  charging  you  concerning  public  scorn,  hatred, 
contempt  or  ridicule,  I  have  used  the  word  ''pub- 
lic." By  this,  I  mean  that  part  of  the  public  with 
which  the  defendant  could  reasonably  be  concerned, 
such  as  theater-goers  all  over  the  country.  [160] 

Plaintiff's  Requested  Instruction  No.  13 

You  are  not  to  find  that  Mr.  Cole  was  brought 
into  public  scorn,  hatred,  contempt  or  ridicule,  un- 
less you  find  that  his  conduct  in  fact  influenced 
the  public  not  to  go  to  motion  picture  theaters. 

Plaintiff's  Requested  Instruction  No.  14 

When  a  witness  is  called  before  a  Congressional 
Committee  he  may  not  be  required  to  answer  a 
question  ''yes"  or  "no." 

Requested  by  plaintiff  and 


District  Judge.  [162] 
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Plaintiff's  Requested  Instruction  No.  15 

When  a  witness  is  called  before  a  Congressional 
Committee  he  has  the  right  to  invoke  the  protec- 
tion of  the  Constitution  of  the  United  States,  and 
to  that  end  he  has  the  legal  right  which  is  guar- 
anteed to  every  citizen  to  assert  rights  reserved  by 
the  Constitution  and  to  claim  its  privileges. 

Requested  by  plaintiff  and 


District  Judge.  [163] 

Plaintiff's  Requested  Instruction  No.  16 

A  Congressional  committee  has  no  power  to  finally 
decide  whether  a  witness  before  it  may  be  required 
to  answer  a  question  in  a  particular  manner  or  at 
all.  If  a  witness  wishes  to  have  a  final  decision  as 
to  whether  he  is  required  to  answer  a  question  con- 
cerning his  trade  union  or  political  affiliations,  he 
can  only  obtain  it  by  refusing  to  answer  questions 
concerning  such  affiliations  or  answering  them  in 
his  way,  thus  paving  the  way  for  contempt  pro- 
ceedings in  the  courts,  where  a  final  decision  as 
to  the  power  of  the  committee  can  be  obtained.  [164] 

Plaintiff's  Requested  Instruction  No.  17 

Whether  he  is  right  or  wrong,  and  even  though 
he  may  be  subjected  to  penalties  if  he  is  wrong, 
every  citizen  has  the  right  to  have  determined  by 
the  courts  questions  as  to  his  Constitutional  rights. 
This  is  one  of  the  privileges  of  American  citizen- 
ship. [165] 
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Plaintiff's  Requested  Instruction  No.  18 

As  a  matter  of  law,  it  is  not  morally  reprehen- 
sible for  a  citizen  to  refuse  to  answer  questions  or 
to  insist  upon  answering  in  Ms  own  way  questions 
put  to  him  by  a  Congressional  committee.  [166] 

Plaintiff's  Requested  Instruction  No.  19 

The  law  recognizes  that  a  man's  duty  as  a  citi- 
zen is  superior  to  his  right  to  enter  into  a  contract 
or  to  his  duties  under  a  contract.  No  man  has  the 
right  to  bind  himself  by  contract  to  exercise  his 
privileges  as  a  citizen  in  any  particular  manner  or 
to  take  or  to  refrain  from  taking  any  particular  po- 
litical position. 

Requested  by  plaintiff  and 


District  Judge.  [167] 

Plaintiff's  Requested  Instruction  No.  20 

No  employer  has  the  right  to  coerce  or  influence 
any  of  his  employees  to  follow  any  particular  course 
or  line  of  political  action  or  political  activity. 

Requested  by  plaintiff  and 


District  Judge.  [168] 

Plaintiff's  Requested  Instruction  No.  21 

Loew's,  Incorporated,  did  not  and  does  not  have 
the  right,  under  California  law,  to  control  or  to  di- 
rect Mr.  Cole's  political  activities  or  his  political 
affiliations.  [169] 
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Plaintiff's  Requested  Instruction  No.  22 

If  you  find  that  the  defendant's  executives  led 
plaintiff  Lester  Cole  to  believe  that  they  were  not 
concerned  about  charges  that  he  was  a  Communist, 
or  whether  in  fact  that  he  was  a  Communist,  or 
that  he  publicly  refused  to  say  that  he  was  a  Com- 
munist, but  afterwards  changed  their  minds  with- 
out notifying  Cole  before  he  testified  before  the 
House  Committee  hearings,  then  I  charge  you  that 
Cole  had  the  right,  so  far  as  the  defendant  was  con- 
cerned, to  conduct  himself  in  Washington  as  he 
thought  proper  without  regard  to  any  claim  that 
because  of  his  conduct  the  public  might  be  led  to 
believe  that  he  was  a  Communist.  [170] 

Plaintiff's  Requested  Instruction  No.  23 

There  is  no  Communism  in  this  case.  None  of  the 
parties  or  witnesses  is  charged  in  this  courtroom 
with  being  a  Communist.  You  are  to  consider  the 
evidence  and  reach  your  verdict  without  trying  to 
speculate  about  the  political  affiliations  of  any  of 
the  witnesses  or  parties. 

Requested  by  plaintiff  and 


> 

District  Judge.  [171] 

Plaintiff's  Requested  Instruction  No.  24 

You  are  not  to  find  that  Mr.  Cole  was  brought 
into  public  scorn,  hatred,  contempt  or  ridicule  un- 
less you  are  satisfied  by  a  preponderance  of  the 
evidence   that  the   attitude   of  the   general  public 


112  Loe^v's  Inco7'porated  vs. 

toward  Mv.  Cole,  if  it  had  any,  actually  injured 
the  defendant.  [172] 

Plaintiff's  Requested  Instruction  No.  25 

In  determining  whether  the  public  had  any  atti- 
tude about  Lester  Cole,  and,  if  it  had  any,  whether 
the  public  held  him  in  scorn,  hatred,  contempt  or 
ridicule,  you  are  to  consider  only  the  period  between 
October  30,  1947,  and  December  2,  1947.  [173] 

Plaintiff's  Requested  Instruction  No.  26 

Loew's  is  a  corporation,  and  can  be  injured  or 
p)rejudiced  only  by  something  which  diminishes  its 
income  or  its  power  to  earn  income  or  by  injury 
to  its  property  or  assets.  This  injury  need  not  be 
immediate,  it  can  take  place  in  the  future,  but  it 
is  not  an  injury  if  it  is  guesswork  or  speculation. 
You  are  not  to  find  that  any  conduct  of  Mr.  Cole's 
injured  or  prejudiced  his  employer  unless  you  find, 
by  a  preponderance  of  the  evidence,  that  it  dimin- 
ished or  will  diminish  its  income  or  its  power  to 
earn  income  or  has  injured  or  will  injure  its  prop- 
erty or  assets. 

Requested  by  plaintiff  and 


District  Judge.  [174] 


Plaintiff's  Requested  Instruction  No.  27 

In  considering  whether  Lester  Cole's  conduct 
(brought)  did  or  did  not  bring  him  into  public 
scorn,  hatred,  contempt  or  ridicule  you  are  not  to 
speculate  or  to  guess.   If  you  are  not  satisfied  by  a 
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preponderance  of  the  evidence  that  such  was  the 
fact,  you  are  to  find  that  his  conduct  did  not  bring 
him  into  public  scorn,  hatred,  contempt  or  ridicule. 

Plaintiff's  Requested  Instruction  No.  28 

You  are  not  to  find  that  Lester  Cole's  conduct 
substantially  lessened  his  value  as  an  employee  to 
the  defendant  unless  you  find  by  a  preponderance 
of  the  evidence  that,  as  a  result  of  Cole's  conduct, 
the  income  of  the  defendant  would  be  diminished 
or  its  earning  power  would  be  diminished,  or  its 
property  or  assets  would  be  injured. 

Requested  by  plaintiff  and 


District  Judge.  [176] 

Plaintiff's  Requested  Instruction  No.  29 

You  are  not  to  find  that  Mr.  Cole's  conduct  be- 
fore the  House  Committee  prejudiced  his  employer 
unless  you  find  by  a  preponderance  of  the  evidence 
that  his  conduct  diminished  the  income  or  earning 
power  of  the  defendant,  or  injured  its  property  or 
assets. 

Requested  by  plaintiff  and 


District  Judge.  [177] 


Plaintiff's  Requested  Instruction  No.  30 

You  are  instructed  that  even  if  an  employer  has 
the  right  to  suspend  an  employee  under  a  contract, 
he  may  waive  this  right;  a  waiver  is  such  conduct 
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of  the  employer  as  warrants  an  inference  of  the 
election  by  the  employer  to  forego  the  right  to  sus- 
pend which  he  might  otherwise  have  taken  or  in- 
sisted upon  under  the  contract. 

An  employer  who  is  in  a  position  to  suspend  an 
employee,  may  by  the  employer's  words  or  conduct, 
and  without  reference  to  any  act  or  conduct  by  the 
employee  affected  thereby,  waive  the  right  to  sus- 
pend his  employee.  Once  such  right  is  w^aived  by 
the  employer  it  is  gone  and  cannot  be  claimed  by 
the  employer  except  for  some  other  or  different 
violation  by  the  employee. 

By  giving  you  this  instruction  on  the  law  of 
waiver,  I  do  not  intend  to  express  any  opinion  as 
to  whether  the  defendant  in  this  case  did  have  the 
right  to  suspend  the  plaintiff  in  the  first  place. 

56  C.  J.  S.  433 

Jones  V.  Maria, 
48  Cal.  App.  171 

Estate  of  Hein, 
32  Cal.  App.  (2)  438 

Carpenter  Steel  v.  Norcross, 
204  Fed.  537. 

[Endorsed] :     Lodged  Dec.  10,  1948.  [178] 
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[Title  of  District  Court  and  Cause.] 

PLAINTIFF  ^S  SUPPLEMENTAL 
REQUESTED  INSTRUCTIONS 

Plaintiff's  Requested  Instruction  No.  31 

If  you  find  that  before  plaintiff  Lester  Cole  testi- 
fied at  the  hearings  in  Washington  he  was  led  to 
believe  by  statements  of  officers  of  Loew's  that  Loew's 
was  not  concerned  about  his  political  affiliations,  I 
instruct  you  that  Loew's  is  not  in  a  position  to  claim 
that  Lester  Cole  acted  in  such  a  manner  that  people 
were  caused  to  believe  that  he  was  a  Conamunist  and 
that  he  thereby  violated  the  public  morals  and  con- 
ventions clause. 

Goudal  V.  C.  B.  DeMille,  etc.,  118  Cal.  App.  407. 
Leatherberry  v.   Odell,  7  Fed.   641    (CC   N.C. 

1880). 
Jones  V.  Vestry  of  Trinity,  19  Fed.  59.  [180] 

Plaintiff's  Requested  Instruction  No.  32 

If  an  employer  by  his  w^ords  and  acts  leads  an 
employee  to  believe  that  certain  conduct  by  the  em- 
ployee will  not  be  considered  a  violation  of  his  em- 
ployment obligations,  then  the  employer  may  not 
thereafter  be  allowed  to  treat  such  conduct  as  a 
breach  of  the  employee's  obligations. 

Goudal  V.  C.  B.  DeMille,  etc.,  118  CaL  App.  407. 
Leatherberry  v.  Odell,  7  Fed.  641  (CCN.C.  1880). 
Jones  V.  Vestry  of  Trinity,  19  Fed.  59.  [181] 

Plaintiff's  Requested  Instruction  No.  33 

If  you  find  that  Loew's  by  the  statements  of  its 
officers  to  Lester  Cole  led  him  to  believe  that  the 
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public  morals  and  conventions  clause  had  no  applica- 
tion to  political  activity  or  affiliation,  then  Cole  could 
rely  on  those  statements,  and  the  clause  should  be 
construed  as  not  applying  to  political  activity  or 
affiliation. 

4  Cal.  Juris  Supp.,  pp.  133-4. 
Fitzgerald  v.  First  National  Bank,  114  Fed.  474. 
O  'Connor  v.  Automatic  Irrigation  Co.,  242  Mich. 
204.  [182] 

Plaintiff's  Requested  Instruction  No.  34 

The  employment  contract  requires  Cole  to  observe 
his  obligations  conscientiously  and  to  the  best  of  his 
ability.  This  includes  his  obligations  under  the  public 
morals  and  conventions  clause.  Therefore,  you  are 
instructed  that  the  contract  puts  a  duty  on  Cole  to 
use  his  best  judgment  in  determining  in  a  situation 
where  he  has  a  free  choice  whether  one  line  of  con- 
duct will  breach  his  obligations  under  said  clause 
and  another  will  not ;  and  if  Cole  honestly  exercised 
his  best  judgment,  you  must  find  that  he  acted  con- 
scientiously and  to  the  best  of  his  ability  and  did 
not  within  the  meaning  of  the  contract  so  conduct 
himself  as  to  bring  himself  into  public  scorn  or  con- 
tempt, or  so  as  to  shock  or  offend  the  community,  or 
so  as  to  prejudice  his  employer  or  the  motion  picture 
industry  generally. 

Goudal  V.  C.  B.  DeMille  Pictures,  Corp.,  118  Cal. 
App.  407.  [183] 

Plaintiff's  Requested  Instruction  No.  35 
Where  an  employee  agrees  to  comply  conscien- 
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tiously  and  to  the  best  of  his  ability  with  the  terms 
of  an  employment  contract  which  are  general  in  their 
nature  and  he  has  no  specific  instructions  from  his 
employer,  he  must  reasonably  and  honestly  exercise 
his  best  judgment  in  complying  with  these  general 
terms,  and  if  he  does  so,  the  employer  may  not  there- 
after treat  such  conduct  as  a  breach  of  the  employee's 
obligations. 

Goudal  V.  C.  B.  DeMille  Pictures  Corp.,  118  Cal. 
App.  407.  [184] 

Plaintiff's  Requested  Instruction  No.  36 

Cole,  as  an  employee  of  Loew's,  had  the  right  to 
rely  on  the  statements  of  its  officers  and  representa- 
tives concerning  the  extent  of  his  obligations  as  an 
employee  and  concerning  its  attitude  towards  his 
actual  and  alleged  political  affiliations  and  activities, 
and  towards  its  and  the  motion  picture  industry's 
attitude  toward  the  hearings  conducted  by  the  House 
Committee  on  Un-American  Activities.  In  determin- 
ing whether  plaintiff  Cole  reasonable  relied  upon 
any  statements  of  officers  or  representatives  of  de- 
fendant Loew's  in  conducting  himself  as  he  did  be- 
fore the  Committee,  you  should  consider  the  evidence 
concerning  statements  made  to  Cole  by  officers  of 
Loew's  as  to  their  concern  or  lack  of  concern  with 
his  political  affiliation  and  activities  as  well  as  public 
statements  of  representatives  of  Loew's  and  of  the 
industry  with  respect  to  the  Committee  hearing. 

3  Williston  on  Contracts,  623. 
Fitzgerald  v.  First  National  Bank,  114  Fed.  373 
CCA  8,  1902).  [185] 
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Plaintiff's  Requested  Instruction  No.  37 

If  the  officers  of  the  defendant  Loew's  led  Cole 
to  believe  by  their  conduct  and  statements  to  him 
that  Cole  did  not  owe  his  employer  any  duty  with 
respect  to  what  he  did  or  said  in  responding  to  the 
subpoena  of  the  House  Committee  on  Un-American 
Activities,  then  you  are  instructed  that  Loew's  waived 
its  right  to  take  any  action  against  Cole  because  of 
his  conduct  before  the  said  Committee. 

3  Williston  on  Contracts,  623. 

Fitzgerald  v.  First  National  Bank,  114  Fed.  474 
(CCA  8,  1902).  [186] 

Plaintiff's  Requested  Instruction  No.  38 

If  an  employer  leads  an  employee  to  believe  that 
a  course  of  conduct  by  the  employee  with  respect  to 
certain  matters  is  no  concern  of  the  employer,  then 
I  instruct  you  that  the  employer  may  not  thereafter 
treat  such  conduct  as  a  breach  of  the  employees' 
obligations. 

3  Williston,  on  Contracts,  623. 
Fitzgerald  v.  First  National  Bank,  114  Fed.  474 
(CCA  8, 1902).  [187] 

Plaintiff's  Requested  Instruction  No.  39 

An  employee  has  a  right  to  rely  on  statements  of 
the  officers  and  representatives  of  a  corporation  by 
which  he  is  employed  in  determining  whether  a  cer- 
tain course  of  conduct  violates  his  obligations  as  an 
employee. 

3  Williston,  on  Contracts,  623. 
Fitzgerald  v.  First  National  Bank,  114  Fed.  474 
(CCA  8,  1902).  [188] 
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Plaintiff's  Requested  Instruction  No.  40 

If  you  find  that  the  statements  made  to  Cole  and 
the  public  statements  known  to  Cole  and  made  by 
officers  and  representatives  of  defendant  with  re- 
spect to  their  attitude  toward  the  House  Committee 
on  Un-American  Activities  and  toward  the  political 
activity  and  affiliations  of  their  employees  were  un- 
clear, ambiguous  or  conflicting  and  that  Lester  Cole 
reasonably  and  in  good  faith  believed  that  his  con- 
duct was  not  contrary  to  his  employer's  interpreta- 
tion of  the  public  morals  and  conventions  clause,  you 
must  find  that  Lester  Cole  acted  according  to  his 
best  judgment  under  the  circiunstances  and  did  not 
within  the  meaning  of  the  contract  breach  the  said 
pu])lic  morals  and  conventions  clause. 

Park  Bros.  v.  Bushnell,  60  Fed.  583. 

Prescott  V.  Buffalo,  260  N.Y.S.  840. 

La  Jewett  v.  Coty,  275  N.Y.S.  822.  [189] 

Plaintiff's  Requested  Instruction  No.  41 

AVhere  an  employer  makes  ambiguous  statements 
to  an  employee  and  the  employee  thereafter  relying 
upon  such  statements  conducts  himself  in  accordance 
with  his  reasonable  understanding  of  such  statements, 
the  employer  may  not  thereafter  be  allowed  to  treat 
such  conduct  as  a  breach  of  the  employee's  obliga- 
tions. 

Park  Bros.  v.  Bushnell,  60  Fed.  583. 

Prescott  V.  Buffalo,  260  N.Y.S.  840. 

La  Jewett  v.  Coty,  275  N.Y.S.  822.  [190] 
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Plaintiff's  Requested  Instruction  No.  42 

The  parties  are  bound  by  the  construction  placed 
by  themselves  upon  an  agreement  between  them. 

4  Cal.  Juris  Supp.,  pp.  133-4. 
Fitzgerald  v.  First  National  Bank,  114  Fed.  474. 
O'Connor  v.  Automatic  Irrigation  Co.,  242  Mich. 
204.  [191] 

Plaintiff's  Requested  Instruction  No.  43 

If  you  find  that  when  Cole  came  back  from  Wash- 
ington, Loew's  knew  of  Cole's  statements  and  con- 
duct before  the  House  Committee  in  Washington 
but  nevertheless  put  him  back  to  work  and  accepted 
his  services  with  the  intention  of  accepting  Cole  as 
its  employee  under  the  employment  contract,  then  I 
instruct  you  that  Loew's  waived  the  right  to  rely 
upon  such  conduct  in  taking  action  against  Cole. 

In  re  Nagel,  278  Fed.  105  (CCA  2, 1941). 
Goudal  V.  C.  B.  DeMille,  etc.,  118  Cal.  App.  407. 
Leatherberry  v.   Odell,  7  Fed.   641    (CC  N.C. 
1880).  [192] 

Plaintiff's  Requested  Instruction  No.  44 

An  employer  knowing  of  an  employee's  conduct 
may  not  continue  employing  him  thereafter  and  at 
a  later  date  treat  the  employee's  conduct  as  a  breach 
of  his  obligations. 

In  re  Nagel,  278  Fed.  105  (CCA  2,  1921). 
Goudal  V.  C.  B.  DeMille,  etc.,  118  Cal.  App.  407. 
Leatherberry  v.  Odell,  7  Fed.  641   (CC  N.C, 
1880).  [193] 
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Plaintiff's  Requested  Instruction  No.  45 
Loew's  could  not,  of  course,  take  part  in  creating 
an  attitude  on  the  part  of  the  public  toward  Cole  and 
afterward  have  the  right  to  take  action  against  Cole 
because  of  that  attitude.  If  you  find  that  Loew's  con- 
duct before  December  2,  1947,  in  part  caused  the 
alleged  public  attitude  which  was  the  basis  for  the 
suspension,  then  you  must  find  that  Cole's  conduct 
did  not  create  that  public  attitude. 

Civil  Code,  Sections  1511  (1)  and  1512.  [194] 

Plaintiff's  Requested  Instruction  No.  46 

An  employer  may  not  treat  as  a  breach  of  an  em- 
ployee's obligation  the  creation  of  a  condition  to 
which  the  employer's  conduct  has  itself  contributed. 

Civil  Code,  Sections  1511  (1)  and  1512.  [195] 

Plaintiff's  Requested  Instruction  No.  47 

Sections  1101  and  1102  of  the  California  Labor 
Code  read  as  follows : 

''No  employer  shall  make,  adopt,  or  enforce  any 
rule,  regulation,  or  policy: 

''(a)  Forbidding  or  preventing  employees  from 
engaging  or  participating  in  politics  or  from  becom- 
ing candidates  for  public  office. 

"(b)  Controlling  or  directing,  or  tending  to  con- 
trol or  direct  the  political  activities  or  affiliations  of 
employees." 

"No  employer  shall  coerce  or  influence  or  attempt 
to  coerce  or  influence  his  employees  through  or  by 
means  of  threat  of  discharge  or  loss  of  employment 
to  adopt  or  follow  or  refrain  from  adopting  or  fol- 
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lowing  any  particular  course  or  line  of  political  ac- 
tion or  political  activity."  [196] 

Plaintiff's  Requested  Instruction  No.  48 

The  words  "politics"  and  "political  activities"  as 
used  in  the  California  Labor  Code,  Sections  which 
I  have  just  read  to  you  includes  the  exercise  of  the 
rights  and  privileges  or  the  influence  by  which  in- 
dividuals seek  to  determine  or  control  public  policy, 
the  action  of  individuals  seeking  to  influence  or  con- 
trol the  action  of  governmental  officials,  and  the 
holding  and  expression  of  political  principles,  con- 
victions, opinions,  sympathies  or  the  like. 

The  public  morals  and  conventions  clause  must  be 
interpreted  and  applied  as  excluding  any  control  over 
the  particular  course  or  line  of  political  action  or 
activity  as  above  defined. 

Lockheed  Aircraft  Corp.  v.  Superior  Court,  28 

Cal.  (2d)  481. 
Patterson  "Free  Speech  in  a  Free  Press",  p.  7. 
Smith  V.  Higginotham,  48  Atl.  (2nd)  754. 
Lawnside  v.  Haddon  Farms,  25  Atl.  (2nd)  905. 

Plaintiff's  Requested  Instruction  No,  49 

Every  citizen  is  bound  to  use  his  influence  to  pro- 
mote the  public  good  according  to  his  own  honest 
opinions  and  convictions  of  duty.  No  contract  may  be 
used  either  by  granting  ])enefits  nor  imposing  loss 
upon  an  employee  to  interfere  with  or  influence  an 
employee  with  respect  to  the  manner  in  which  he 
shall  act  in  matters  relating  to  the  public  good. 

Nicholls  V.  Mudgett,  32  Vt.  543.  [198] 
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Plaintiff's  Requested  Instruction  No.  50 

I  instruct  you  that  as  a  matter  of  law,  plaintiff 
Lester  Cole  did  not  refuse  to  answer  the  question 
concerning  his  political  affiliation  put  to  him  by  the 
Committee. 

Plaintiff's  Pre-trial  Brief,  pp.  103-105.  [199] 

Plaintiff's  Requested  Instruction  No.  51 

You  are  instructed  that  under  the  laws  of  the 
State  of  California  an  employer  may  discharge  an 
employee  if  that  employee  is  guilty  of  gross  im- 
morality even  though  such  gross  immorality  is  not 
connected  with  the  services  of  the  employee. 

And,  you  are  further  instructed  that  even  if  you 
should  find  that  Mr.  Cole  did  refuse  to  answer  ques- 
tions asked  of  him  by  the  House  Committee,  such  a 
refusal  on  his  part  did  not  constitute  gross  immor- 
ality as  a  matter  of  law. 

Labor  Code,  Sec.  3005.  [200] 

Plaintiff's  Requested  Instruction  No.  52 

You  are  instructed  that  an  employee  must  sub- 
stantially comply  with  the  directions  of  his  employer 
concerning  the  services  on  which  he  is  engaged,  ex- 
cept where  such  obedience  is  impossible  or  unlawful 
and  except  where  such  obedience  would  impose  new 
and  unreasonable  burdens  upon  the  employee. 

Thus,  if  you  find  that  Mr.  Cole  did  substantially 
comply  with  the  directions  of  his  employer,  then  you 
must  find  that  he  did  not  violate  paragraph  5  of 
his  employment  contract. 
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Further,  even  if  you  should  find  that  Mr.  Cole  did 
not  substantially  comply  with  the  directions  of  his 
employer,  then  you  must  consider  whether  obedience 
by  Mr.  Cole  was  impossible  or  would  impose  new 
or  unreasonable  burdens  upon  him. 

Labor  Code,  Sec.  2856. 
Lodged  Dec.  13,  1948. 
[Endorsed] :  Filed  Dec.  17,  1948.  [201] 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  REQUESTED 
INSTRUCTIONS 

Defendant  Loew's  Incorporated  hereby  respect- 
fully requests  that  the  annexed  instructions,  and  such 
additional  ones  as  may  be  timely  requested  in  the 
course  of  the  trial  hereof,  be  included  in  the  Court's 
charge  to  the  jury. 

The  instructions  annexed  hereto  and  numbered 
respectively  1  to  8,  inclusive,  are  requested  upon  the 
assiunption  that,  as  indicated  at  pre-trial  conferences 
would  be  the  Court's  practice,  the  Court  will  submit 
the  issues  of  fact  herein  to  the  jury  in  the  form  of 
a  special  verdict  and  that  no  general  verdict  will  be 
submitted,  so  that  it  will  not  be  necessary  to  charge 
the  jury  upon  the  substantive  questions  of  law  in- 
volved herein.  Defendant  expressly  reserves  the 
right  to  request  specific  instructions  covering  such 
substantive  questions  of  law  in  the  event  it  is  [201-A] 
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determined  to  submit  a  general  verdict  to  the  jury. 
Dated  November  30,  1948. 

IRVING  M.  WALKER, 
HERMAN  F.  SELVIN, 
LOEB  &  LOEB, 

By   HERMAN  F.  SELVIN, 

Attorneys  for  Defendant.  [201B] 

Defendant's  Requested  Instruction  No.  1 

It  becomes  my  duty  as  Judge  to  instruct  you  in  the 
law  that  applies  to  this  case,  and  it  is  your  duty  as 
jurors  to  follow  the  law  as  I  shall  state  it  to  you.  On 
the  other  hand,  it  is  your  exclusive  province  to  deter- 
mine the  facts  in  the  case,  and  to  consider  and  weigh 
the  evidence  for  that  purpose. 

Requested  by  defendant  and 


District  Judge.   [201-C] 


Defendant's  Requested  Instruction  No.  2 

If  during  this  trial  I  have  said  or  done  anything 
which  has  suggested  to  you  that  I  am  inclined  to 
favor  the  claims  or  position  of  either  party,  you  will 
not  suffer  yourself  to  be  influenced  by  any  such 
suggestion. 

I  have  not  expressed,  nor  intended  to  express,  nor 
have  I  intended  to  intimate,  any  opinion  as  to  which 
witnesses  are,  or  are  not,  worthy  of  belief;  or  what 
inferences  should  be  drawn  from  the  evidence.  If  any 
expression  of  mine  has  seemed  to  indicate  an  opinion 
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relating  to  any  of  these  matters,  I  instruct  you  to 
disregard  it. 

Requested  by  defendant  and 


District  Judge.  [201-D] 


Defendant's  Requested  Instruction  No.  3 

It  is  your  duty  as  jurors  to  consult  with  one 
another  and  to  deliberate,  with  a  view  to  reaching 
an  agreement,  if  you  can  do  so  without  violence  to 
your  individual  judgment.  You  each  must  decide 
the  case  for  yourself,  but  should  do  so  only  after  a 
consideration  of  the  case  with  your  fellow  jurors, 
and  you  should  not  hesitate  to  change  an  opinion 
when  convinced  that  it  is  erroneous.  However,  you 
should  not  be  influenced  to  vote  in  any  way  on  any 
question  submitted  to  you  by  the  single  fact  that  a 
majority  of  the  jurors,  or  any  of  them,  favor  such 
a  decision.  In  other  words,  you  should  not  surrender 
your  honest  convictions  concerning  the  effect  or 
weight  of  evidence  for  the  mere  purpose  of  returning 
a  verdict  or  solely  because  of  the  opinion  of  the 
other  jurors. 

Requested  by  defendant  and 


District  Judge.   [201-E] 

Defendant's  Requested  Instruction  No.  4 

In  this  case  you  will  be  given  a  special  verdict 
which  you  are  to  return.  That  verdict  consists  of  a 
number  of  questions,  each  one  of  which  you  will 
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answer  ^^Yes"  or  ^'No"  according  to  how  you  find 
the  fact  to  be  from  a  consideration  of  all  the  evidence 
before  you.  You  will  consider  each  of  these  questions 
separately  and  ballot  on  each  one  separately;  and 
in  order  to  return  an  answer  all  of  you  must  be  in 
agreement  on  the  answer  given. 

Requested  by  defendant  and 


District  Judge.  [201-F] 

Defendant's  Requested  Instruction  No.  5 

Evidence  may  be  either  direct  or  indirect.  Direct 
evidence  is  that  which  proves  a  fact  in  dispute  di- 
rectly, without  an  inference  or  presumption,  and 
which  in  itself,  if  true,  conclusively  establishes  the 
fact.  Indirect  evidence  is  that  which  tends  to  estab- 
lish a  fact  in  dispute  by  proving  another  fact  which, 
though  true,  does  not  of  itself  conclusively  establish 
the  fact  in  issue,  but  which  affords  an  inference  or 
presumption  of  its  existence.  Indirect  evidence  is  of 
two  kinds,  namely,  presiunptions  and  inferences. 

A  presumption  is  a  deduction  which  the  law  ex- 
pressly directs  to  be  made  from  particular  facts. 
Unless  declared  by  law  to  be  conclusive,  it  may  be 
controverted  by  other  evidence,  direct  or  indirect; 
but  unless  so  controverted,  the  jury  is  bound  to  find 
in  accordance  with  the  presumption. 

An  inference  is  a  deduction  which  the  reason  of 
the  jury  draws  from  the  facts  proved.  It  must  be 
founded  on  a  fact  or  facts  proved  and  be  such  a 
deduction  from  those  facts  ''as  is  warranted  by  a 
consideration  of  the  usual  propensities  or  passions 
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of  men,  the  particular  propensities  or  passions  of 
the  person  whose  act  is  in  question,  the  course  of 
business,  or  the  course  of  nature. '^ 

Requested  by  defendant  and 


District  Judge.  [201-G] 

Defendant's  Requested  Instruction  No.  6 

Certain  facts  in  this  case  have  been  stipulated  by 
the  parties  to  be  true.  That  means  that  those  facts 
are  established  without  the  necessity  of  introducing 
any  evidence  of  them  and  that  they  must  be  accepted 
as  facts  by  you.  The  facts  so  stipulated  in  this  case 
are: 

[Here  read  to  the  jury  the  stipulated  facts  in 
the  Pre-Trial  Order.] 

Requested  by  defendant  and 


District  Judge.  [201-H] 


Defendant's  Requested  Instruction  No.  7 

In  addition  to  stipulated  facts  and  facts  which  are 
the  subject  of  direct  or  indirect  evidence,  certain 
facts  are  the  subject  of  judicial  notice.  Such  facts, 
that  is,  facts  which  are  the  subject  of  judicial  notice, 
are  conclusively  deemed  to  be  known  by  the  Court 
and  jury  and  are,  therefore,  deemed  established  in 
the  case  without  any  evidence  of  them.  Among  the 
facts  judicially  noticed  is  the  fact  that  many  average 
and  respectable  persons  in  this  country  look  with 
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scorn  and  contempt  upon  the  Communist  Party  of 
America  and  upon  its  members  and  sympathizers. 

Requested  by  defendant  and 


District  Judge. 

Spanel  v.  Pegler,  (CCA.  7)  160  F.  (2d)  619, 

622; 
Grant  v.  Reader's  Digest,  (CCA.  2)  151  F.  (2d) 

733,  734-5,  cert.  den.  326  U.S.  797; 
Mencher  v.  Chesley,  297  N.Y.  94,  75  N.E.  (2d) 

259-60; 
Gallagler  v.  Chavales,  48  Cal.  App.  (2d)  52,  57 ; 
Wright  V.  Farm  Journal,  (CCA.  2)  158  F.  (2d) 

976,978-9; 
Washington  Times  Co.  v.  Murray,  (CA.,  D.C) 

299  Fed.  903,  905-6; 
Annotation,  171  A.L.R.  709.  [201-1] 

Defendant's  Requested  Instruction  No.  8 

Upon  retiring  to  the  jury  room  you  will  select  one 
of  your  number  to  act  as  foreman,  who  will  preside 
over  your  deliberations  and  who  will  sign  the  verdict 
to  which  you  agree.  When  you  have  agreed  to  an 
answer  to  each  of  the  questions  contained  in  the  form 
of  special  verdict  which  the  Clerk  will  hand  you, 
your  foreman  will  insert  those  answers  in  the  appro- 
priate blanks  provided  for  that  purpose,  date  and 
sign  the  verdict.  You  will  then  return  with  that  ver- 
dict to  this  room. 


Requested  by  defendant  and 

District  Judge.  [201-J] 
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Defendant's  Requested  Instruction  No.  9 

Certain  words  used  in  paragraph  5  of  the  contract 
here  involved  and  which  will  appear  in  the  questions 
which  you  will  be  called  upon  to  answer  are  defined 
as  follows : 

(a)  ^' Scorn"  means  to  hold  in  extreme  contempt; 
to  reject  as  unworthy  of  regard;  to  despise,  to  con- 
demn, to  disdain. 

(b)  "Contempt"  means  the  act  of  condemning  or 
despising;  the  feeling  with  wliich  one  regards  that 
which  is  esteemed  mean,  vile,  or  worthless ;  disdain ; 
scorn. 

(c)  "Shock"  means  to  offend  the  sensibilities;  to 
disgust  or  horrify. 

(d)  "Offend"  means  to  cause  dislike,  anger  or 
vexation;  to  displease. 

(e)  "Prejudice"  means  to  injure  or  damage  by 
some  action;  to  cause  injury  to;  hence,  generally,  to 
hurt,  damage,  injure  or  impair. 

Requested  by  defendant  (as  separate  request  with 
respect  to  each  of  the  lettered  subdivisions)  and 
a ;  b ;  c ;  d ;  e 

Webster's  New  International  Dictionary  quoted, 
in  part,  in  U.  S.  v.  Ault,  (D.C.),  263  Fed.  800, 
810. 


Judge. 
[Endorsed] :  Filed  Dec.  1,  1948.  [201-K] 
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[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  PROPOSED  FORM  OF 
SPECIAL  VERDICT 

Defendant  Loew's  Incorporated  hereby  respect- 
fully prays  that,  Pursuant  to  Rule  49(a),  the  at- 
tached form  of  special  verdict  be  submitted  to  the 
jury  herein.  In  that  regard  defendant  expressly  re- 
serves the  right  to  request  additions  to  or  changes  in 
said  proposed  form  as  may  be  required  or  rendered 
necessary  by  the  evidence  admitted  at  the  trial. 

Dated  November  30, 1948. 

IRVING  M.  WALKER, 
HERMAN  F.  SELVIN, 
LOEB  &  LOEB, 

By   /s/  HERMAN  F.  SELVIN, 

Attorneys  for  Defendant.  [212] 

SPECIAL  VERDICT 

We,  the  jury  duly  empaneled  and  sworn  to  try 
the  within  cause,  hereby  make  the  following  an- 
swers to  the  following  specific  questions: 

Question  1.  Did  the  plaintiff  Lester  Cole,  by 
his  statements  and  conduct  before  the  House  Com- 
mittee on  Un-American  Activities  and  otherwise 
in  connection  with  the  hearing  held  by  said  Com- 
mittee, bring  himself  into  public  hatred,  contempt, 
scorn  or  ridicule?  (Answer  "Yes"  or  "No.") 

Answer :     i 
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Question  2.  Did  the  plaintiff  Lester  Cole,  by  his 
statements  and  conduct  before  the  House  Commit- 
tee on  Un-American  [213]  Activities  and  otherwise 
in  connection  with  the  hearing  held  by  said  Com- 
mittee tend  to  shock,  insult  or  offend,  the  coimnimity  ? 
(Answer  "Yes"  or  "No.") 

Answer :     

3.  Did  the  plaintiff  Lester  Cole,  by  his  state- 
ments and  conduct  before  the  House  Committee  on 
Un-American  Activities  and  otherwise  in  connec- 
tion with  the  hearing  held  by  said  Committee,  sub- 
stantially lessen  his  value  as  an  employee  to  the 
defendant  Loew's,  Incorporated?  (Answer  "Yes" 
or  "No.") 

Answer :     


Question  3(4).  Did  the  plaintiff  Lester  Cole,  by 
his  statements  and  conduct  before  the  House  Com- 
mittee on  Un-American  Activities  and  otherwise  in 
connection  with  the  hearing  held  by  said  Commit- 
tee, prejudice  the  defendant  Loew's,  Incorporated, 
as  his  employer,  or  the  motion  picture  industry  gen- 
erally'? (Answer  "Yes"  or  "No.") 

Answer :     

Question  4(5).  Did  the  plaintiff  Lester  Cole,  by 
his  statements  and  conduct  before  the  House  Com- 
mittee on  Un-American  Activities  and  otherwise  in 
connection  with  the  hearing  held  by  said  Committee, 
prejudice  the  motion  picture  industry  generally? 
(Answer  "Yes"  or  "No.") 
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Answer :     

Dated:     ,  1948. 

J 

Foreman. 

[Endorsed] :     Filed  Dec.  1,  1948.  [214] 


[Title  of  District  Court  and  Cause.] 

COURT'S  INSTRUCTIONS  TO  JURY 

Given :  ' 

/s/  LEON  R.  YANKWICH, 
Judge.  [215] 

I. 

General  Instructions 

The  law  of  the  United  States  permits  a  judge 
to  comment  on  the  facts  in  the  case.  Such  com- 
ments are  mere  matters  of  opinion  which  the  jury 
may  disregard  if  they  conflict  with  their  own  con- 
clusions upon  the  facts.  This  for  the  reason  that 
the  jurors  are  the  sole  and  exclusive  judges  of 
the  facts  in  each  case.  However,  it  is  not  my  cus- 
tom to  exercise  this  right,  nor  shall  I  exercise  it 
in  the  present  case.  I  shall  leave  the  determination 
of  the  facts  in  the  case  to  you,  satisfied  as  I  am  that 
you  are  fully  capable  of  determining  them  without 
my  aid.  However,  it  is  the  exclusive  province  of 
the  Judge  of  this  court  to  instruct  you  as  to  the 
law  that  is  applicable  to  the  case,  in  order  that  you 
may  render  a  general  verdict  upon  the  facts  in  the 


134  Loew's  Incorporated  vs. 

case,  as  determined  by  you,  and  the  law  as  given  to 
you  by  the  Judge  in  these  instructions.  It  would 
be  a  violation  of  your  duty  for  you  to  attemi^t  to 
determine  the  law  or  to  base  a  verdict  upon  any 
other  view  of  the  law  than  that  given  you  by  the 
Court, — a  wrong  for  which  the  parties  would  have 
no  remedy,  because  it  is  conclusively  presumed  by 
the  Court  and  all  higher  tribunals  that  you  have 
acted  in  accordance  with  those  instructions  as  you 
have  been  sworn  to  do. 

You  are  the  sole  judges  of  the  effect  and  value 
of  the  evidence.  Your  power,  however,  of  judg- 
ing of  this  effect  and  value  of  the  evidence  is  not 
arbitrary,  but  is  to  be  exercised  with  legal  discre- 
tion, and  in  subordination  to  the  rules  of  evidence. 
You  are  not  bound  to  decide  in  conformity  with 
the  declarations  of  any  number  of  witnesses  which 
do  not  produce  conviction  in  your  minds,  against 
a  lesser  number  or  against  a  presumption  of  law 
or  evidence  which  satisfies  your  mind.  In  other 
words,  it  is  not  the  greater  number  of  witnesses 
which  should  control  you  where  their  evidence  is 
satisfactory  to  your  minds,  as  against  a  lesser 
number  whose  testimony  does  satisfy  your  minds. 

In  weighing  the  evidence,  you  are  to  consider  the 
credibility  of  witnesses  who  have  testified  in  the 
case.  You  are  the  sole  and  exclusive  judges  of  their 
credibility.  The  conduct  of  the  witnesses,  their 
character,  as  shoAvn  by  the  evidence,  their  manner 
on  the  stand,  their  relations  to  the  parties,  if  any, 
their  degree  of  intelligence,  and  the  reasonableness 
or   uni'easonableness   of  their  statements,   and  the 
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strength  or  weakness  of  their  recollection  may  be 
taken  into  consideration  for  the  purpose  of  deter- 
mining their  credibility.  A  witness  is  presumed  to 
speak  the  truth ;  this  presumption,  however,  may 
])e  repelled  by  the  manner  in  which  the  witness  tes- 
tifies, ])y  the  character  of  his  testimony,  or  by  tes- 
tim.ony  affecting  the  character  of  the  witness  for 
truth,  honesty,  or  integrity,  or  by  his  motives  or 
by  the  contradictory  evidence. 

A  witness  false  in  one  part  of  his  testimony  is 
to  be  distrusted  in  others;  that  is  to  say,  you  may 
reject  the  whole  of  the  testimony  of  a  witness  who 
has  wilfully  sworn  falsely  as  to  a  material  point; 
and  being  convinced  that  a  witness  has  stated  what 
is  untrue,  not  as  the  result  of  mistake  or  inadver- 
tence, but  wilfully  and  with  a  design  to  deceive, 
you  must  treat  all  of  his  testimony  with  distrust 
and  suspicion,  and  reject  it  all  unless  you  shall  be 
convinced  notwithstanding  the  base  character  of 
the  witness,  that  he  has  in  other  particulars  sworn 
to  the  truth. 

The  testimony  of  a  witness  is  said  to  be  cor- 
roborated when  it  is  shown  to  correspond  with  the 
representation  of  some  other  witness,  or  comport 
with  some  fact  or  facts  otherwise  known  or  estab- 
lished by  the  evidence.  You  should  not  consider 
as  evidence  any  statement  of  counsel  made  during 
the  trial,  unless  such  statement  is  made  as  an  ad- 
mission or  stipulation  conceding  the  existence  of  a 
fact  or  facts. 

Such  statements,  arguments,  comments  or  sugges- 
tions are  not  evidence  and  must  not  be  considered 
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as  such  by  you.  [217]  You  must  consider  for  any 
purpose  any  evidence  offered  and  rejected,  or  which 
has  been  stricken  out  by  the  court.  Such  evidence 
is  to  be  treated  as  though  you  had  never  heard  it. 
You  are  to  decide  this  case  solely  upon  the  evidence 
that  has  been  introduced  before  you  and  the  infer- 
ences which  you  may  deduce  therefrom  as  stated 
in  these  instructions,  and  upon  the  law  as  given 
you  in  these  instructions. 

In  a  civil  case,  such  as  this,  the  affirmative  of 
the  issue  must  be  proved,  and  when  the  evidence 
is  contradictory,  the  decision  must  be  made  ac- 
cording to  the  preponderance  of  evidence.  The  law 
does  not  require  a  demonstration,  that  is,  such  a 
degree  of  proof  as,  excluding  possibility  of  error, 
produces  absolute  certainty;  because  such  proof 
is  rarely  possible.  The  burden  is  upon  the  plaintiff 
to  prove  his  case  by  a  preponderance  of  the  evi- 
dence. 

Preponderance  of  the  evidence  means  the  greater 
weight  of  the  credible  evidence  as  you  find  it  to  be. 
Or  such  evidence  as,  when  weighed  with  that  op- 
posed to  it,  has  more  convincing  force,  and  from 
which  it  results  that  the  greater  probability  is  in 
favor  of  the  party  upon  whom  the  burden  rests. 

Evidence  may  be  either  direct  or  indirect.  Di- 
rect evidence  is  that  which  proves  a  fact  in  dispute 
directly,  without  an  inference  or  presiunption,  and 
which  in  itself,  if  true,  conclusively  establishes  the 
i'Mct.  Indirect  evidence  is  that  which  tends  to 
establish  a  fact  in  dispute  by  proving  another  fact 
which,  though  true,  does  not  of  itself  conclusively 
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establish  the  fact  in  issue,  but  which  affords  an 
inference  or  presumption  of  its  existence.  Indirect 
evidence  is  of  two  kinds,  namely,  presumptions  and 
inferences. 

A  presumption  is  a  deduction  which  the  law  ex- 
pressly directs  to  be  made  from  particular  facts. 
Unless  declared  by  law  to  be  conclusive,  it  may  be 
controverted  by  other  evidence,  direct  or  indirect; 
but  unless  so  controverted,  the  jury  is  bound  to  find 
in  accordance  with  the  presumption. 

An  inference  is  a  deduction  which  the  reason 
of  the  jurj^  draws  from  the  facts  proved.  It  must 
be  founded  on  a  fact  or  facts  proved  and  be  such 
a  deduction  from  those  facts  '^as  is  warranted  by 
a  consideration  of  the  usual  propensities  or  pas- 
sions of  men,  the  particular  propensities  or  pas- 
sions of  the  person  whose  act  is  in  question,  the 
course  of  business,  or  the  course  of  nature."  [219] 

During  the  course  of  the  trial,  I  have,  at  vari- 
ous times,  asked  questions  of  certain  witnesses. 
My  object  in  so  doing  was  to  bring  out  in  greater 
detail  certain  facts  not  yet  fully  testified  to  by  the 
particular  witness.  You  are  not  to  infer  from  the 
questions  asked  that  I  have  any  opinion  as  to  the 
facts  to  v;hich  they  related.  If  from  these  ques- 
tions, you  have  inferred  that  I  have  an  opinion  as 
to  the  particular  facts  to  which  the  questions  re- 
lated, it  is  your  right  to  treat  it  as  such,  and  to 
disregard  it  in  arriving  at  your  own  conclusion  as  to 
the  particular  facts,  or  as  to  other  facts  in  the 
case.  For  I  repeat:  You  are  not  to  infer  from 
anything  I  have  said  or  done  in  this  case  that  I 
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have  any  opinion  as  to  the  facts  in  the  case  which 
you  are  called  upon  to  decide,  or  that  I  favor  the 
claims  or  position  of  either  party,  or  that  certain 
witnesses  are  or  are  not  to  be  believed  or  what 
inferences  are  to  be  drawn  by  you  from  their  testi- 
mony. Any  contrary  impression  you  are  free  to 
disregard.  [220] 

II. 
The  Nature  of  the  Action  and  the  Contract 

The  action  is  for  declaratory  judgment  and  was 
instituted  by  the  plaintiff,  Lester  Cole,  who  was 
employed  by  the  defendant,  Loew's,  Incorporated, 
as  a  writer  for  motion  pictures.  Certain  facts 
in  this  case  have  been  stipulated  to  by  the  parties 
to  be  true.  That  means  that  those  facts  are  estab- 
lished without  the  necessity  of  introducing  any  evi- 
dence of  them  and  that  they  must  be  accepted  as 
facts  by  you.  The  facts  so  stipulated  in  this  case 
are  before  you. 

The  phase  of  the  case  with  which  the  jury  is  con- 
cerned, relates  to  the  notice  served  upon  the  plain- 
tiff on  December  2,  1947,  which,  omitting  the  date, 
title,  salutation,  and  signature,  reads: 

"At  a  recent  hearing  of  a  committee  of  the  House 
of  Representatives,  you  refused  to  answer  certain 
questions  put  to  you  by  such  committee. 

"By  your  failure  to  answer  these  questions,  and 
by  your  statements  and  conduct  before  the  commit- 
tee and  otherwise  in  connection  with  the  hearings, 
3"0U  have  shocked  and  offended  the  community, 
brought  yourself  into  public  scorn  and  contempt, 
substantially  lessened  your  value  to  us  as  an  em- 
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ployee,  and  prejudiced  us  as  your  employer  and 
the  motion  picture  industry  in  general.  By  so  do- 
ing you  have  violated  your  obligations  imder  your 
contract  of  employment  with  us  and  your  legal  obli- 
gations to  us  as  our  employee. 

''Accordingly,  and  for  good  and  sufficient  cause, 
this  is  to  notify  you  that  we  have  elected  to  sus- 
pend your  employment  and  payment  of  your  com- 
pensation under  your  contract  of  employment  with 
us  dated  [221]  December  5,  1945,  as  amended,  com- 
mencing as  of  December  3,  1947,  and  continuing 
until  such  time  as  you  are  acquitted  or  have  purged 
yourself  of  contempt  of  the  Congress  of  the  United 
States  and  you  declare  under  oath  that  you  are  not 
a  Communist. 

"This  action  is  taken  by  us  without  prejudice 
to,  and  we  hereby  reserve,  any  other  rights  or 
remedies  which  we  may  have." 

It  is  the  contention  of  the  plaintiff  that  the  de- 
fendant did  not  have  the  right  to  suspend  him. 
This  contention  is  contradicted  by  the  defendant 
who  asserts  that  it  had  the  right  to  suspend  under 
the  written  contract  between  the  plaintiff  and  de- 
fendant, dated  December  5,  1945,  and  more  par- 
ticularly, under  the  clause  reading  as  follows: 

"The  employee  agrees  to  conduct  himself  with 
due  regard  to  public  conventions  and  morals  and 
agrees  that  he  will  not  do  or  commit  any  act  or 
thing  that  will  tend  to  degrade  him  in  society  or 
bring  him  into  public  hatred,  contempt,  scorn  or 
ridicule,  or  that  will  tend  to  shock,  insult  or  offend 
the  community  or  ridicule  public  morals  or  decency, 
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or  prejudice  the  producer  or  the  motion  picture, 
theatrical  or  radio  industry  in  general. '^  [222] 

Clause    (2)    of  the  contract  reads: 

'*  (2)  The  employee  agrees  that  throughout  the 
term  hereof  he  will  write  stories,  adaptations,  con- 
tinuities, scenarios  and  dialogue  and  that  he  will 
render  such  other  services  in  the  editorial  depart- 
ment of  the  producer  as  the  producer  may  request ; 
that  when  and  as  requested  by  the  producer  he 
will  render  his  services  as  a  producer  and/or  asso- 
ciate producer  and  in  such  other  executive  capac- 
ity, or  capacities,  as  the  producer  may  require  and 
as  the  employee  may  be  capable  of  performing; 
that  he  will  promptly  and  faithfully  comply  with 
all  reasonable  instructions,  directions,  requests, 
rules  and  regulations  made  or  issued  by  the  pro- 
ducer in  connection  herewith;  and  that  he  will  per- 
form and  render  his  services  hereunder  conscien- 
tiously and  to  the  full  limit  of  his  ability  and  as 
instructed  by  the  producer  at  all  times  and  wher- 
ever required  or  desired  by  the  producer.  The 
term  '"photoplays"  as  used  in  this  agreement  shall 
be  deemed  to  include,  but  not  be  limited  to,  motion 
picture  productions  produced  and/or  exhibited 
and/or  transmitted  with  sound  and  voice  record- 
ing, reproducing  and/or  transmitting  devices,  tele- 
vision, radio  devices  and  all  other  improvements 
and  devices  which  are  now  or  hereafter  may  be 
used  in  connection  with  the  production  and/or  ex- 
hibition and/or  transmission  of  any  present  or  fu- 
ture kind  of  motion  picture  productions."  [223] 

The  clause  in  the  contract  under  which  the  no- 
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tice  of  suspension  was  given  defines  certain  con- 
duct. The  words  used  in  the  clause,  some  of  which 
are  carried  over  into  the  notice,  are  ordinary  Eng- 
lish words  with  the  meaning  of  which  you  are  fa- 
miliar. Some  of  them,  however,  should  be  further 
defined. 

To  ''shock"  means  to  offend  the  sensibilities  of 
someone;  to  strike  with  surprise,  terror,  horror  or 
disgust. 

To  ''offend"  is  to  cause  dislike  or  anger. 

"Scorn"  means  the  object  of  extreme  disdain, 
contempt,  or  derision. 

"Contempt"  is  the  act  of  condemning  or  despis- 
ing; the  feeling  with  which  one  regards  that  which 
is  considered  mean,  vile  or  worthless. 

"Disdain,  scorn"  would  also  express  the  state  of 
being  despised,  disgraced,  shamed. 

These  words  together,  when  applied  to  the  con- 
duct of  a  person,  describe  conduct  which  reflects 
on  the  character  of  a  person  and  his  name  and 
standing  m  the  community  and  tends  to  expose 
him  to  public  hatred,  contempt,  scorn  or  ridicule, 
or  which  would  shock,  insult  or  offend  the  com- 
munity. 

The  conduct  must  be  such  that  a  noticeable  part 
of  the  community  or  a  class  of  society  whose  stand- 
ard of  opinion  we  recognize,  would  be  made  to  de- 
spise, scorn  or  be  contemptuous  of  the  person  who 
is  charged  with  such  conduct. 

In  answering  the  special  interrogatories  which 
will  be  submitted  to  you,  you  must  determine  as 
to  each  whether  the  conduct  of  the  plaintiff  in  the 
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particular  instance  referred  to, — namely,  his  ap- 
pearance before  the  Congressional  Committee — was 
of  such  character  that  you,  as  [224]  jurors,  can 
say  that,  imder  our  American  standards  of  right 
conduct,  it  did  shock  or  tend  to  shock  and  offend 
the  community  and/or  brought  the  plaintiff — or 
tend  to  bring  the  plaintiff — into  public  scorn,  ha- 
tred and  contempt  as  herein  defined.  [225] 

The  verb  "to  prejudice"  also  appears  in  the 
clause  of  the  contract  by  which  the  plaintiff  agrees, 
among  other  things,  not  to  do  or  comimit  any  act 
or  thing  that  will  ''prejudice  the  producer  or  the 
motion  picture,  theatrical  or  radio  industry  in  gen- 
eral." 

The  verb  'Ho  prejudice"  is  defined  as  follows: 
"To  injure  or  damage  by  some  judgment  or  action; 
to  cause  injury  to;  hence,  generally,  to  hurt;  dam- 
age; injure;  impair,  as  to  prejudice." 

In  respect  to  this  word  also,  you  must  deter- 
mine whether  the  conduct  of  the  plaintiff  was  such 
that  you,  as  jurors,  can  say  that,  under  our  Ameri- 
can standards  of  right  conduct,  which  are  accepted 
by  the  community  of  which  you  are  a  part,  it  was 
conduct  which  would  injure  or  damage  the  defend- 
ant. And,  in  determining  whether  it  would  have 
such  effect,  you  must  consider  whether  the  conduct 
would  be  considered  an  attack  or  reflection  on  the 
reputation  of  the  defendant  in  its  method  of  con- 
ducting its  aff'airs  through  the  employment  as  a 
writer  of  a  person  who  acts  as  the  plaintiff  did 
under  the  circumstances.  [226] 
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Even  laa^ul  actions  may  shock  or  offena  certein  persons  ana  subject 
the  persons  performing  these  acts  to  scorn  ana  contenijt.     To  illustrate: 


If  a  man  is  suea  for  money  owea,   he  may  even  thou^gh  he  has  ngt  papss  the 

i^Ji  ,  tkd  i*oi-  ^^  VA^  >^  ht^ry^im  ^  '»***^  K 

money,  aefena  the  action  onithe  grouna  t^.at  it  was  outlavraq,     Persons 


tion  onithe  gro 


holaing  high  views  of  conmercir.l  etlrLcs  might  be  critical  of  one  vfho  make 
such  a  aefense,     liut  it  covJ.a  not  be  seia  that  the  coi^munity  as  a  vrtiole 
or  a  gooa  portion  of  it  vroiila  be  shockea  or  offenaea  by  the  fact  or  that 

it  woula  subject  the  mrson  making  such  aefense  to  public  scorn  or  con- 

\ 

tempt. 

Unler.s  forbiaaen  by  state  or  feaercl  law,   or  by  the  courts  as  against 
public  policy,   tn  employer  might,   as  a  conoition  of  employment,  require, 
in ja  written  contract^  that  tji  employee  ao  not  per  juai  ( 
wiiich  are  not  in  xheras elves  ille^ag..     In  such  event, /Jihe  em:'loyer  mi^t, 
if  the  employee  violatea  the  coriitifn,  consider  it  a  breach  Sflna  t^e 
whatever  steps  he  may  be  allowea  under  the  contract. 

Ana  in  a  law  suit  arising  from  such  a  controversy,  the  only  factual 
situation  involved  vroula  be  v;hether  the  designated  proliibited  act  was 
actually  coramitted.     But  when,  as  here,  the  prohibited  conauct  is  not 
naned  specifically  in  the  contract  of  aulo^.'nent,   but  is  defined  as  con- 


duct having  a  certain  effect,  then  the   jury  is  called  upon  to  aetemine, 
Tias  questions  of  fact: 

^   (1)     iJhether  the  conauct  was  of  the  character  forbidden  by  the  con- 
tract;  ena 
y{  {2)     '.-.lietlier  the  en^jloyee  v.-as  guilty  of  such  conduct. 
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You  are  instructed  that   the   burden   is  on  the  defendant 
to   prove  by  a  preponderance  of  the   evidence  sufficient 
justification,    in  accordance  with  the   instructions   of  the 
Court,    for   suspending  Mr.    Cole.    This  means  that  before  you 
can   find  that  the  defendant   v;as   so  justified  or    that  plaintl 
conducted   himself  in  a  manner  contrary   to  the  morals  clause 
of   the  contract,  you  must  be  satisfied  by  a  preponderance 
cf   the    evidence   that  every  fact   essential  to  shovf  such 
jiistif ication  is  true. 

Therefore,  unless  such  justification    is    established 
by  a   preponderance    of  the  evidence  you -must  find  that  the 
plaintiff  did  not  conduct  himself   in  such  a  manner  as  to 
bring  himself   into  public   scorn,  hatred,   contempt   or 
ridicule,  ^Au  7     ^^^     C-t^  ^t^     ^^^==^  *^  /^'^'^ 


(/ 


In  considering  whether   Lester  Cole's   conduct 


or-rj^lg"^  you  are  not  to   speculate  or  to    &iess.    If  you 
are  not    satisfied  by  a  preponderance  of  the  evidence  that 
suchvv-as  the   fact,  you  are  to  find  that  his    conduct  did  not 
torCTg--Mm»-a«-W''"puraiv'--Bruin7-it»fercwi  t-i  riic u le . 


THE   imj  OF  MASTER    AHD  .SERVANT   'T^'fe<.*^-^iW^  Oa^ 

7      N^^       /     '  \^^4~iJ^^ 


■mance  oy   eitner  pa rr.^, 


You  are   instructed  that  where  an   employment  is  unner 
a  written   contract  for  a   definite  period  which  defines  the 
rights  and   obligations  of  both  parties,  the   conditions   of  the 
contract   are  binding  upon  both  parties.      This  means  that  the 
contract  is   the   sole  measure  by  viiich   the  conditions   relating 
to   ilpJ*^xis te nc e ,    continuance  and  termination  of  the  relation 
of   employer  and  employee  are  gauged.      And  any  q uestion 
relating  to  performance  or   non- per  forma  nee  by   either  pa 
to  the    contract  must    be  determined  by 

The   Courts,    in   interpreting  and    enforcing  contracts 
of  employment,  have,  however,   laid  down  certain  rules  per- 
taining to    the  mutual   obligations   of    the  parties   in  the 
performance  of   the   contract. 

One  of   the    jrinciples  i  s  that   "an  agent  oi^  employe 
is  subject  to   a  duty  to  his  prircipal  ^ts   ^n*-.  solely  for  the 
benefit  of  the   principal   in  all  matters  connected  with  his 
agencyG»o^«'t,«>»-y^~X<H^'}vv4Ji^ 

However,  unless   the  contract  of  Bmplojrment 
specifically  otherwise  proviies,    an  employee   is  not  "neces- 
sarily prevented  from  acting   in  good   faith  outside  his  en- 
plojTnent   in  a  manner  vdiich  injulriously  affe^s  his  master's 
>ya*><15tfOLHfc  business." 
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An  em- loyer  may  consider  a  contract  of   employment 
breached  by  the   employee  v/hen  the    employee  fails  to  perform 
his  duty  under  it    cr  breaches  the    express  cr    implied   con- 
ditions  in  the  contract,   even  though  injury   does  not  result 
to  the  employer   in  consecuence,  of  tiie   employee's   breach. 
But   the   reason  given^mUst    be  t  rue ,  from  the    standpoint  of 
the   anployer  acting  in  good   faith. 

And   where  the   contract  specifies  the    grounds  for    its 
teimination  or    suspension,    and  written   notice  of  such  ground 
is  provided  for,    the  employer,    in   order  to  justify  his 
action,  must    show   that  the  ground  given   in    the  notice 
actually  6  xis  ted .    If  he   does  not  do  so,    by  a   preponderance 
of  the    _vidence,  he  cannot  justify  his   action  upon  other 
grounds   numed   in   the  contract  wriich,  although  true,  were  not 
stated  in  the   notice. 
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1  An  einplOj"Gr  cannot  penalize  an  emploj'ee  simply  by  claiming  a 

2  violation  of  a  contract  by  the  emijloyee.  In  order  to  justify  a  claija 

3  of  violation  and  a  suspension  or  other  penalty  allowed  by  the  contract, 

4  the  employer  must  show  that  the  employee's  act  charged  as  violation  was 

5  done  or  connnitted  by  the  employee  and  that  it  was  done  wilfully  and  in- 

6  tentionally.  Thus,  in  order  to  find  that  the  plaintiff  so  conducted  him- 


7  self  as  to  bring  hii.-iself  into  public  scorn,  hatred,  contei[q)t,  oy-  ridicule^ 
or  to  shock  the  community  or  prejudice  the  defendant,  you  must  find-«^(fc 

9  from  all  the  evidence,  aiid  by  a  preponderance  of  the  evidence,  that  his 

10  conduct,  which  it  is  charged  had  that  effect,  was  vdlful  and  intentional. 

r^ 

11  A  "i/ilful"  act  is  an  intentional  act.     It  does  not,  necessarily 

12  imply  any.  evil  intent  on  the  part  .of  the  em.iloyee  or  nalice  on  his  part. 

13  It  does  not  necessarily  imply  mything  blamable,  or  any  ill,  vdll  or  wrong 

14  toward  the  other  ^jarty,   or  _  ei^rerseness  or  moral  delinquency,  but  n^rely 

15  that  the  thing  done  or  omitted  to  be  done  was  done  or  omitted  intention- 

16  ally.     It  amounts  to  nothing  more  than  this:      ■'■hat  the  person  knows  vfhat 

17  he  is  doing,  intends  to  do  what  he  is  doing,  and  is  a  free  agent  v/hen  he 

18  does  it. 

Ifl 

1  In  performing   his  duties  under  this    contract,    the 

2  plaintiff  was  required   to    comply  substantially  with   its 

3  terms . 
4 
5 
6 
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To  apply  these  rules   to  t  he  fact  here:      The  plaintiff 
Lester  Cole  was  employed  by  Deferdant    Loew^s  Inoorpcrated 
under  a  written  contract  of  employment;   that  contract  ran 
until  November   1$,  1949,  with  certain  options.  Where,  as 
here,   an   employer  suspends  an  employee  during  the  term   of 
his   contract,   the   law  requires  that   the  employer  justify 
that   suspension  by  a  preponderance  of  the  evidence.   In   this 
case,  the  defendant  having  notified  the   plajntiff  that  it 
suspended   the  plaintiff  upon  the   ground   that  he    so   coni  ucted 
himself  at  this  hearing   and  i  n  connection  with  it   as  to 
bring  himself  DCttend  to  b  ring  himself  into   public  scorn, 
hatred,  contempt   or  ridicule,   or  shock  or   offend    or  tend  to 
shock   or  offend   the    community  or  prejudice  the   deferdant 
or  the  industry   in  general,   they  must  show,  and  you  must  be 
convinced  by  a  preronderanc  e   of  all   of  th 


was   the  c  ase. 


A 


frrK  .  v-^.'-. : .: - y  y^/  '■/-..'^     ^ /fee'  ' 


/      ^ 


/ 


In  determining  whether    t'^fj^'J^JjJ^"^  ^^^^^"^  ^°^  ^^^ 
such  effect,   or  if  it  had  any^ou\:tre  t  o  c  onsider  only  the 
period  between  October  30,   ^^^T^and^D^c  ember   2,  1947.   This 
only  means   that  the   ca^^gA^thS^  at  that  time.   If 

it  did  exist.^h^^  tenons  ider  whether  it  continued 
after  the  date  of  the  notice. 


X^*Vi 


IV 


^^  ^ 


THE   ACTSCF  the  E^1PL0YER  AS  WAIVER 

An   employee   has   a  right  to    rely  on  statements  of 
the   officers  and  representatives  of  a   corporation  by  which 
he  is  employed  in  d  etennining  whether  a  certain   course   of 
condiict  would   violate  his  obligations   as   an   employee. 


If  an  employer  by  his  words  and  acts  leads  an  anployee 
to  believe  that  certain   conduct  by  the   employee  will  not  be 
considered  a  violation   of  his  emplo3nnent  obligations,  and 
the  anployee,    in  good  faith,  acts   in   such  belief,  then  the 
employer  may  not  thereafter  be  allowed  to  treat   such  conduct 
as   a  breach   of  the   employee»s  obligations. 


<ri^ 


If  Ilr.  Cole,:-  in  fpoa  feiith,  ala  come  to  the  conclusion,  from  the 
actions  ana  the  stateuents  of  the  executives^f  the  aefenaants,  Mr.  Mayer 
ana  I!r.  Ilannix,  th^tt  r4r.  uole  could  condtict  hiiteelf  as  he  thought  proper 
before  t'.  e  Congressionrl  i^oiiinattee,  assuming  tliat  you  fina  such  actions 
took  place  ana  such  statements  vrere  j.iaae,  you  are  instructea  that  Cole  haa 
the  ri^lit  to  use  liis  best  juagnient  as  to  v;hat  his  conauct  before  the  com- 
mittee shoula  be. 
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/■      ir  you  ^na  't;iat  the  aefenacntt*  executivec,  ijr,  i^yer  ana  Mr. 
M?iinix,  perfomea  certain  acts  ana  rr.aae  certcin  stateiaents,  ana  by  such 
actions  ana  such  statenents,   before  the  hearings,  lea  the  plaintiff  Lester 
Cole  to  believe  that  they  v/eie  not  concernea  £  bo v^, charges  th£t  he^2?-s  a  ''W|^ 


Communist,   or  that  he  vasVa  Connunist,  —  an<4  Collin    jooa  faith,  relieo/^^ 
on  such  stt.te.iients  sra  actions  in  aecioiag  upon  a  line  of  conauct  before 
the  Cor.jnittee,   —  but  fc.at  the  aefenaant'A  executives  afterwaras  changea^* 
their  ininas,  -.ithout  notifying  Cole,   befoj-e  he  testifiea  before, the 
Committee,   f.cn^  instruct  -joA  tr.at  Cole   ..aa  tiie^  i^.^hl/ to  pxirsue  the  con- 
auct  he  haa^aecioea  upon,  on  the  '^auis  at  theract-:  ?na  statei!ients  referreu 
to,«'ithour  re^ara  to  any  later  claiin  by  lu.s  em.  lover  that  because  of  his 
conauct  the  public  nigit   be  lea  to  be]fl.eve  that  ae  was  a  Connunist, 
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In  this   case,  the  plaintiff  Lester  Cole  agreed 
in  his  contract  with  Loew's  Incorporated  that  he  would  compllr 
with   the   provisions   of  his  contract  "to  the  full  limit  of 
his  ability  or  as   instructed."     Iaa^SSatee,vA^you  f  ind 
that  the  defendant  Loew's  knew  that  Lester  Co:fehad   been 
subpoened  to  appear   before  the  House  Committee  on  Un-Americai 
Activities,  then  I   instruct  you  that  if  defeixiant  Loew»s 
desired  that  plaintiff  Lester  Cole  conduct  himself  before 
the   committee  in  a   certain  manner,  defendant  Loew's  had  the 
right  to  give  reasonable  and    specific  instructions  to  Lester 
Cole^If  ymf  lliid    Lhal  Jei'endani   I^gg^B  maUtJ  yiUtfemenis  to^ 
P^ihkil'  LesWi'    tJuie   and  he  reasonably   relied   on  themT^, 
^  ^^^  ffliUiili  llflfiFfiihi  1  rmflurt  nr   niiiiji»wiLmiie"8rrinst'^ci; 
youjJ^IJI     I, hi,  (  iiiin^l  I,  in   reliance'Tht^'^'n  cannot-"fc'e~aeeSe3 
a 


which 


'^^^'=*^^"'^^^^^**»^»***'*«»»^^  prejudid 


^       the   d9g«9^,^e^  ^i^:.Mki9  Adad^h^Qfe.^ 


sneral. 
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Tou  are  instructed  that  you  are  not  concerned  vdth  the 
legality  o 


e   existence  of   th^  Uny  American  Aij.Mities 
Committeeri  Y^  aiQ[^Wassum|_^hatJ,t  was   legally  c^onstituted 
Nor  is  theriT-ght  tfl_xrKiuire  into  certaii 


thernght  tfl_Xnquir 
You  mu9t  assurfetliat'Trfie  right  to'^xists.'^'The   right  of 


tituted,  i 


•ou.mxst" 


in  mattflfrs  be^oi 

e: 
rv 

Congressional  inquiry  through  committees   is  a  necessary  and 
legal  adjunct  to  the  democratic  proc,ess,  and  fruitful  recom- 
mendations  and  legislation  have  resulted  from   aich  inquiries. 

In  exercising  the   right  of    inquiry,  a   congressional 
committee  may  subpoena  witnesses  and  ask  them  questions 
relevant   to  the  inquiry.   However,  a  witness  examined  before 
the  committee  also h as   ri^ts.    He  may  decline   to  answer 
certain  questions    in  order  to  secure   from  the  coxarts  a  final 
determination  of  the  right  of  the  committee  to   ask  the 
questions.  When  he  does  so,   he  p^ves  the   w^for  contei^gL^ 
proceedings   in  tJie  09urts  w^ere  a  final  decision  as  to    the     ^ 
power  of  the   commxttee  can  bjfe^D tamed,       ^^'Wt/Cj^      ) 


When  a  question  is  asked  of  a  witness  before  a  Committed 
he  may  give  either  a  direct  or  an  irresponsive  answer.   If 
the  question   is  of  such   character  as    to  require  an   explicit 
answer,   he  may  be  directed  to  give  such  answer.   But  he   cannot 
be  required  to    answer  in  a   specific  manner  and  without  being 
given  an  opportunity   to   explain  his  answer.     Nor  can  he  be 
denied   the   right  to  amplify   it.      And  there  is  nothing  wrong 
if    the  answer  which  the  witness  gives  goes  beyond  the  questio^ 
cr    is  what  we  3?^9Me»  call  non-responsive. 

■*^  non-responsive   answer,    if   it  includes   irrelevant 
facts,  maybe  stricken.   If  it  caitains  relevant  facts,  they 


are  admissible,  notwithstanding  the  fact  that  thejr  were  not 

uoJa  ■ 
que 


it  theiy  wei 
specifically  asked  for  or   called  for   by  the  Question, 
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When  a  witness    ie  called  before  a  Concressional 
Committee  he  has  the   right  to    invoke  the   protection   of 
the  Constitution^  the  United  States,    and  to  that  end  he 

r    to  a  ss'fert  rights  res'erved  by  the  Coins titution^^  claim 
m£«  privileges.  ^ 

In  this   respect,   the   Supreme  Court  has  said: 
An  official    inquisition  to    compel  disclosures  of 
fact   is   not  an   end,    but   a  means  to   an    end;    and   the    end   must 
be  of  a  legitimate  one  to    justify  the  means.    The   citizen, 
vfhen   interrogated   about  his   private  affairs,   has  a   right 
before  answering  to  know  why  the   inquiry  is   made;    and  if 
the  purpose  disclosed  is   not   a  legitimate  one,  he  may  not  be 
compelled  to  answer. 

And  before  a  witness  can  be  guilty  of   contanpt  of  a 
legislative  committee  two   conditions  must  concur: 

(1)      The   questions  asked  of  the  witness  must    be 
relevant  to  th  e  f.urpose  of  the  inquiry,    i.e.,   it  must  be 
required   in  a  matter  into  which   the   Committee  has   the  j  uris- 
diction.to   inquire.  O/^y^ 

(2)     The  w  itness  must  actually  r  efuse  to  answer  the 
relevant   question. 

Or,   conversely  put: 

"A  witness  rightfully  may  refuse  to  answer  where 
the  bounds   of   the' power  are  exceeded   or  the  questions  are 
not  pa-tinent  to  the  matter  under  inquiry." 
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V;hether  he   is   rif;ht  or  wrong,    and  even  though 
he  may  be   subjected     to  penalfctes   if  he  is  wrong,    every 

citizen  has  the  r  ij^t  l|$  have  ^J^^^jl^^j  ^^^  ^"^^   "^""^^^ 
questions   as  to  h  is   Constitutional^Vi|hts.    If  lis  is   one   of 


the  privileges , 


r-ocv^/^  (/uuU-^^CM^fijfi-t 


10 

11 

12 
13 

16 
16 
17 
18 
19 
20 
21 
22 
23 
24 
26 
26 
27 


iPU'Vw^ 


'S^i^ 


u<p 


155 


You  are  instructed   that  even    if  an  employer  las   the 
ric:ht  to    suspend  an    anployee   under   a   contract,  he  may,  bv 
his  "ords   or  conduct,    and   without  reference   to    any  act   or 
conduct  of  the   party  affected  thereby,  waive  this   right.    A 


taken  or  insisted  upon  under  the  contract.  Onpe  suchright^. 
is  waived  by  the  enployer,  itis  gon^Vw '^"^  ^t^^^' 
by  him, except  for  some  othyr  cr  different  violation  by  the 
employee. 
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Id  put   it  into  a   brief   sentence: -An  employer  lending   of,   -. 
«ma_<Aa  8MxxnX.<y(it*  U^iA-^Lcy-fco 't-^-y^^^vw»M*«tcHi  6 

an   employee's  conduct  which  mi^t  Warrant   suspension  or       <\.j^ 

termination   of  emplojonent  may  nox   continue   employOf  him 
thereafter  and  at  a  later  date  treat  the    employee's  conduct 


as  a  breach  of  liis    obli.^ation. 


So,  here,   if  you   find    that  when   Cole  came   back  fran 
Washington,  Loew's  knew  of  Cole's  statanents  and    conduct  L*'' 

before   the  House  Committee  i  njV/agjjingttjn  inj^onnection.wi'^^  S/^ 


ommittee  i  n«v;ashington  m^onnection.wi'^^  W' 
inps,    but  neTertnfless    ,   puti  himsbafck  tof^Jj^^ 


the   particular  hearinp 
work,   and    accepted  his   services  with  the   intention  of  acceptf 
ing  Cole  as    its  eraployee  under  the    employment  contract,   then 
I  instruct  you  that   Loew's  waived  tha  right   to   rely  upon 


"±^,..t^c^l  C 


such    conduct   in  taking  action  a  gainst  ^o'. 

As  to  these  questiDns,  authorization  before  Qole  ^  s  ^\jf\jJfl'^J 
appearance  in  V/ashington.and  %«r^£Sr>  with  full  knowledge  C/^  ^J\ 
of  the  facts,  after  the  appeararfteV  the  b'jrden  is  on  the 
plaintiff  to  prove  their  existence  or  the  existence  of 
either  of    them  by  a  preponderance  of  the    evidence. 


hxw^'ik 


SOI-S'tMfair^  IKSTRUCTIOIIS  2ST0    THE  RESPECTIVE  RIGHT^OF 
EIIPLOYER  AND    EI-iPLOTEE 

Ho  enplo^rer  hiis  the  ri^t  to  coorce  or  Jii'luence 
any  oT  ;.is  e::aplo;'ces  to  folloi^  any  particular  course  or  line 
of  ^^oliticjl  r.Coion  cr  .o.itical  ace-ivity.  Hov/v,ver,       parties 
to  ail  e:.i^,lo;-.den i  contract  may  ajree  not  to  engage  in  certain 
^.c.rt2.cul;r  r.ctivitlcs  at  certain  aelinitie  tii.ies.  "  '   "*  *^^t^/l<'3tC£ !,  > 

(X.  4^>^.  4 ^^-0  ^^  iZf  uiu^  ri-c.i*v  ^^ 

^jZZJtmssX  FT 


157 


The   word    "political"  is    defined  as  follows: 
"Of  C3r    pertaining   to   the  exercise   of  the   rights 
and    privileges  or  the   influence   by  which  the    individuals 
of  a  state   seek  to  determine    or  control  its  public  policy; 
having  to  do  vdth  the   organization  or  action   of   individual) 
parties,   or  interests   that  seek  to   control  the  appointment 
or  action   of  those  who  manage  the  affairs    of  state". 
"Politics"  is  defined  sls dM)^,^     \ 
"The   science  and  art   cf   gDvemment;    the    science 
dealing  with    the  organization,   regulation,   and    administratior 
of  a   state,    in   both   its   internal   and  external  affairs; 
political   science   .    .    .        The   theory  or  practice  of  managing 
OT"  directing   the  affairs  of    public  policy  or   of  political 
I^rties;   hence,  political  affairs,  principles,   convictions, 
opiniorjs,  sympathies,    or   the  like    ....    "    . 


;  > ."' 
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vn 


COMMUNISM, 


In  view  of  the   fact  that   the  conduct  of  the  plaintiff 
Ls  made  the  ground  of   su 
to  answer  concerning  his  membe: 


which   is  made  the  ground  of    suspension  involved  h  is   i|ailvire      J 

^m.-a'in. oVh e 'C ommunist  party,  ^ 
the  court  will  give  you  some  specific  instructions  as  to    the 


bearing  of   the  question  on  the  problan  before  you. 

You  are  instructed  that    in  California  it  is   libelous  to 
call  a   person  a   Communist.   This    for.  the  reason  that  such 


WDuld  expose  a  person  ^bo'^hatred,    oontempt  and 
ridicule  of  many  persons. 

At  the  same  time,    I  instruct  you  that    In  California 
it  i  s    lawful  for  a   person  to  be  a  member  of   the  Communist 
Party,    and  to  register  >d.th  the  Registrar  of  Voters  of  a  County 
as  a  member   of  such  party.   In  California,    the   Communist   party 
entitled  to  participate   in   elections,   including  primary 
elections,  and  to  nominate  candidates.   And,   viiile,  under 
California  law,    any  party  whih   carries  on  or  advocates  the 
overthrow  of  the  Government  by  unlawful  means  or  which   carries 
on  or  advocates  a  program  of  sabotage  may  not   participate 
in  primary  elections,  the  Courts   of  Califbmia  have  ruled 
that  the   courts  do  not  take  judicial  n  otice   of   the   fact  that 
the  Communist  party   advocates  the   overthrow  of  the   Govettament 
by  force  or  violence,  and  thlt  a  registered   Communist    is  not. 
guilty  of  a  violation  of   the  State    law  by   the  nerefact  of 
membership  in   the  Communist  Party. 

You  are  to  bear  these  fa^ts  in  mind   in  Judging   whetha* 
the   conduct  of  the  plaintiff  was  as  charged  by  the  defendant. 
And    in  determining  this   matter,  you  are   to  b  ear   in  mind  the 
followinc  fr'.cts   and   additioal   instr-  ct  ions. 
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I  have  stated  that  in  California  an  accusation   of 
Communism  against  a  person  is   libelous.    This    is    so    because, 
under  California   law,  every  false  and  unprivileged   publicatio)i 
^exposes  a  person  to  hatred,    contempt,   ridicule   or  obloquy 
or  causes  him  to    be  shunned   or  avoided,    or   which  has   a 
tendency  to  injure  him  in  his  occupations  is    libelous 
per   se. 

The   law  recognizes   in  every  man  a  right   to  have   the 

estimation  in   which  he   stands   in  the  opinion  of  others 

unaffected  by  false   statements  to  his  discredit. 

In  tills  manner,    the    law,    recornizing  that  men's  reputations 
„^      ,         ,  a»d 

are"tender  th  ingsV/presumes  that  every  person  has   a  good 

reputation. 

For  this   reason,    the  law  does    not  require  one  who  has 

falsity  is    presumed   if   th 
.On  the  cojitraryj/piblix^ 

lis  reputation,   su/n  as 
charged  of   Communism^ 

^^ip  he   person  who.  libels   another  has  the   burden  of 
proving  that    the    charge  is  true.   He  who   repeats  a  libel ou 
statanent,   if  he  wishes  to   justify  it,  must  ir o^°S&!^ti?l! 
th  I  statanent,   but   that   the   statement   is  true. 

These  principles   should  be  borne   in  mind  by  you  in 
considering  the  testimony  in  this  case  in  which  reference  was 
made  to  certain   accusations  made  against    the  plaintiff  in 
certain  publications  and   before    the  Committee  which  were 
repeated   and  discussed  in   the    presence  of  some   of   the  defend- 
ant's representatives.   Ydu  were  admonished  at   the   time  vSien 
these  accusations  were  repeated  here  and   I  admonish  you    again 
now  that   they  are  to   be  considered  only  as   having  been  made   and 
that  no  one  has   proved   in  this   law  suit   that   these  accusatiDnii 
are  true.      Indeed,    the    truth  of    these   accusations   is   not  an 
issue  in  the   case.      And   the  reason,   as       already   stated, 
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You  are    instn-c^tsi'  that  the  defendant  has  not   charged 
that  the  plaintiff  is   a  Communist  or   a  member   of  the  Com- 
munist party  and   that  the  notice  of   suspension   involved 
tere  does  not  Bet  forth  as  a    ground  of   suspension  the  fact 
at   ^Sa^intifFis    (?r  ever  has   been  or   was  at    the  time 
of  the   notice,   a  Communist  or  a  member   of  the  Communist 
party.  As  you  have   already   been   instructed,    the  defendant, 
having,    in  accordance  with  the    contract   of  employment, 
specified  in  the  notice,  the  ground  on  which  they  relied 
fcr  suspension,    is  b  ound  by   it.   And  the  onlyground  of 
suspension   set  forth  in   the  notice  is  the   conduct    of   the 


plaintiff  before   the  Un^Ameri  cai  Activities ^mmit^^ 


fore   the  Un^Ameri  cai  Activities  .ouimuj-oo^^ 


eiMj 


the  Congress 

before  that  C^ittee.   All  the  evidence  on   the  part  of 
both  the  plaintiff  and  the  defendant  has  been  directed  to 
that   oonduct.     Arti    tre    question  whether  the    plaintiff  is 
or  is  not,  was   cr  was  not,   a  Communist,  is   not   before  you. 
All  you  have  to  determine  is  whether  in  not  answering 
in  the  manner  requested  by  the  Committ  ee^^^Jhe^sti^n^^ 
am..  Chers,   wheth.    he   ^  ^^^^^^ '^Jf^^^ 
entire  conduct  before   the  Committee  was  o^  the   type  /  ^   \ 

■  forbidden  bv  v*iat  has  been  called  the    "public  relations"       A 
clause  as  bringing  the   plaintiff  into  public   scorn  and 
contempt,   shocking  and  offending  the    community   and   pre- 
judicing  the  defendant  and   the  industry. 
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And,   in  determining  this  matter,   you  are   to  consider 
th^   evidence  and  reach  your  verdict  without  trying  to  speculate 
about   the   politicgJ_affiliations  of  any  of  the  witnesses  o-y 
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or  parties./?**-^ 


eivU  «k  IndlrlduAl  Ojpiaioa  VII  | 

COIiCLUDING  WRITTEN   INSTRUCTIONi/ 

Xt  !•  reur  du»r  w  jwora  toocmsuU  «lth  on*  another 
•ad  todOiterat^t  with  a  ▼!«»  to  r«««hinc  aa  %isnmmi^9  U 
you  e«a  d  o  so  mtl^ottt  vttimco  to  four  indkridual  jud0iMt» 
Too  oMh  moat  docldo  th«  o«b«  for  roumolf «  but  nhould  do  lo 
only  after  ft  eonsidoration  of  the  ease  vll^  jour  fallow 
jurmra,  and  you  ahould  not  healtato  to  duuie*  foi  optnl<m 
}Amn  aonrinead  that  It  la  aarrtmooua*  Bowevar,  y  ou  ahould 
not  bt  influanaad  to  voto  in  any  \»j  ea  any  question  aub* 
Bittad  to  you  by  tiv  aingla  fact  that  a  gajority  of  tha 
jurorOf  or  any  of  than,  favor  nioh  a  daaialon*  In  other 
words,  you  ahould  not  surrendar  your  honaat  eonvlctiona 
eonoaming  tha  affatt  or  waifht  of  erldanea  for  the  mora 
purpoaa  of  returning  a  verdiot  or  aolaly  baeausa  of  tha 
oplaioa  of  the  other  Jurors* 
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[Title  of  District  Court  and  Cause.] 

SPECIAL  VERDICT 

We,  the  Jury,  duly  empaneled  and  sworn  to  tr}^ 
the  within  cause,  hereby  make  the  following  answers 
to  the  following  specific  questions : 

Question  1:  Did  the  plaintiff  Lester  Cole,  by  his 
statements  and  conduct  before  the  House  Committee 
on  Un-American  Activities,  in  connection  with  the 
hearing  held  by  said  Committee,  bring  himself  or 
tend  to  bring  himself  into  public  hatred,  contempt, 
scorn  or  ridicule?  (Answer  "yes"  or  "no".) 

Answer :   No. 

Question  2 :  Did  the  plaintiff  Lester  Cole,  by  his 
statements  and  conduct  before  the  House  Committee 
on  Un-American  Activities,  in  connection  with  the 
hearing  held  by  said  Committee,  tend  to  shock,  insult 
or  offend  the  community!  (Answer  "yes"  or  "no".) 

Answer:    No.  [257] 

Question  3:  Did  the  plaintiff  Lester  Cole,  by  his 
statements  and  conduct  before  the  House  Committee 
on  Un-American  Activities  in  connection  with  the 
hearing  held  by  said  Committee,  prejudice  the  de- 
fendant Loew's  Incorporated  as  his  employer  or  the 
motion  picture  industry  generally?  (Answer  "yes" 
or  "no".) 

Answer :    No. 

Question  4:  Did  the  defendant  Loew's  Incorpor- 
ated by  its  conduct  towards  the  plaintiff,  subsequent 
to  the  hearing,  waive  the  right  to  take  action  against 
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him  by  suspending  him^  (Answer  ''yes"  or  ''no".) 

Answer :   Yes. 

Dated  this  17th  day  of  December,  1948. 

/s/  MRS.  HAZEL  B.  OLNEY, 
Foreman. 

[Endorsed] :  Filed  Dec.  17,  1948.  [258] 


[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  OBJECTIONS  TO  FORM  OF 
PROPOSED  FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW  AND  JUDGMENT 

Defendant  objects  to  the  form  of  the  Findings 
of  Fact  and  Conclusions  of  Law  and  Judgment  pro- 
posed by  plaintiff  herein  and,  pursuant  to  Local  Rule 
7,  specifies  its  objections  as  follows: 

I. 

Objects  to  the  making  of  any  Findings  of  Fact 
herein  on  the  ground  that  all  triable  issues  of  fact 
w^ere  required  to  be  submitted  to  and  determined  by 
a  jury,  so  that  the  Court  is  without  power  or  authority 
to  find,  resolve  or  determine  any  facts  whatever, 
but  is  limited  to  drawing  Conclusions  of  Law  from, 
and  declaring  the  rights  of  the  parties  on  the  basis 
of,  the  facts  admitted  by  the  parties  and  the  facts 
found  by  the  jury. 

II. 

In  the  event  Findings  of  Fact  are  to  be  made  de- 
fendant, without  waiving  its  general  objection  here- 
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inabove  stated  and  in  [259]  addition  thereto,  objects 
to  the  proposed  findings  as  follows : 

(a)  Objects  to  the  recital  that  the  cause  came  on 
for  "general  equitable  relief  [page  1,  line  21]  inas- 
much as  the  cause  was  one  only  for  declaratory  relief 
and  limited  injunctive  relief. 

(b)  Objects  to  the  recital  that  the  questions  of  fact, 
referred  to  and  quoted  at  pages  2  and  3  of  the  pro- 
posed findings,  were  submitted  ''pursuant  to  the 
request  of  the  defendant"  inasmuch  as  Question  4 
was  not  requested  by  defendant  at  all  and  the  other 
questions  were  not  submitted  in  the  form  requested 
by  defendant. 

(c)  Objects  to  the  characterization  of  said  ques- 
tions of  fact  as  "special  interrogatories"  [page  2, 
line  7]  for  the  reason  that  in  law  they  amounted  to 
a  special  verdict  and  could  have  been  special  inter- 
rogatories only  if  they  had  been  accompanied  by  a 
general  verdict. 

(d)  Objects  to  the  recital  that  "the  parties  stipu- 
lated in  open  court  that  neither  desired  to  introduce 
any  other  or  additional  evidence  before  the  Court" 
[page  4,  line  27]  for  the  reason  that  what  actually 
occurred  was  not  a  stipulation  but  a  separate  and 
independent  announcement  by  each  party  respec- 
tively that  no  further  evidence  on  its  behalf  would 
be  offered. 

(e)  Objects  to  Finding  1(3)  insofar  as  it  purports 
to  find  full  performance  by  plaintiff  from  or  after 
December  3,  1947,  inasmuch  as  plaintiff  has  not  per- 
formed at  all  since  that  date. 

(f)  Objects  to  Finding  1(5)  upon  the  groimd  that 
it  does  not  fully  state  the  contentions  of  the  defend- 
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ant  and  upon  the  further  ground  that  in  certain 
particulars  it  misstates  said  contentions,  particularly 
in  that  defendant  has  never  contended  that  said 
notice  of  suspension  was  [260]  tantamount  to  a  dis- 
charge, but  has  contended  that  by  reason  of  plain- 
tiff's alleged  prior  breach  of  contract  defendant  was 
excused  from  further  performance  on  its  part  and 
that  by  availing  itself  of  such  excuse  the  contract 
may  have  been  terminated  or  discharged. 

(g)  Objects  to  Findings  1(6),  (7),  (8),  (9),  (10), 
(11)  and  (12)  and  separately  to  each  of  them  upon 
the  ground  that  they  and  each  of  them  goes  beyond 
any  issue  in  the  cause,  and  upon  the  further  ground 
that  they  are  not  and  none  of  them  is  supported  by 
su]3stantial  evidence. 

(h)  Objects  to  Finding  II  upon  the  ground  that  it 
is  general,  vague,  uncertain  and  argumentative. 

III. 

Defendant  objects  to  the  form  of  the  Conclusions 
of  Law  proposed  by  plaintiff  herein,  as  follows : 

(a)  Objects  to  concluding  at  all  that  no  cause  or 
ground  existed  for  suspension,  termination  or  dis- 
charge, inasmuch  as  such  a  conclusion  is  one  of  fact, 
not  of  law.  Plaintiff's  rights  in  this  connection  are 
adequately  declared  by  concluding  that  defendant 
had  no  right  to  suspend  the  contract  or  refuse  to  per- 
form under  it  for  any  reasons  or  grounds  specified  in 
the  notice  of  suspension. 

(b)  Objects  to  Conclusion  VI  insofar  as  it  finds 
full  performance  on  the  ground  that  to  that  extent 
it  is  a  finding  of  fact  and  upon  the  further  ground 
that  it  is  contrary  to  the  evidence. 

(c)  Objects  to  any  conclusion  that  plaintiff  is  or 
wdll  be  entitled  to  receive  his  or  any  salary  subsequent 
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[261]  to  the  date  of  the  trial  of  the  cause,  and  to 
any  order  requiring  such  payment,  upon  the  ground 
that  the  accrual  of  any  such  right  is  and  will  be 
dependent  on  many  uncertain  and  unpredictable  con- 
tingencies, upon  the  further  ground  that  such  right 
depends  and  will  depend  upon  conditions,  covenants 
and  agreements,  express  and  implied,  not  referred 
to  or  incorporated  in  the  Conclusions  of  Law  or  in 
the  Judgment,  upon  the  further  ground  that  a  decla- 
ration should  not  be  made  in  respect  of  future  events, 
and  upon  the  further  ground  that  plaintiff's  rights 
in  this  respect  are  adequately  protected  and  declared 
by  a  declaration  that  the  contract  is  in  force  and 
effect  according  to  its  terms. 

(d)  Objects  to  any  order  directing  defendant  to 
reinstate  plaintiff  to  his  contract  of  employment  upon 
the  ground  that  such  order  is  uncertain  and  am- 
biguous, upon  the  further  ground  that  it  amounts 
to  a  mandatory  injunction  compelling  specific  per- 
formance of  an  ordinary  contract,  upon  the  further 
ground  that  it  has  the  effect  of  enlarging  plaintiff's 
rights  and  defendant's  obligations  under  the  contract 
in  suit,  and  upon  the  further  ground  that  it  goes  be- 
yond any  issue  in  the  cause. 

IV. 

Defendant  objects  to  the  form  of  the  Judgment 
proposed  herein  by  plaintiff,  as  follows: 

(a)  Objects  to  the  recitals  of  the  proposed  judg- 
ment in  the  same  respects  and  for  the  same  reasons 
as  are  specified  in  subparagraphs  a,  b,  c  and  d  of  para- 
graph II  of  these  objections  with  respect  to  similar 
or  identical  recitals  in  the  proposed  Findings. 
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(b)  Objects  to  the  declaratory  and  coercive  [262] 
provisions  of  said  proposed  judgment  in  the  same 
respects  and  for  the  same  reasons  as  are  specified 
in  paragraph  III  of  these  objections  with  respect 
to  similar  or  identical  pro^dsions  of  the  proposed 
Conclusions  of  Law. 

Dated  December  27,  1948. 

IRVING  M.  WALKER, 
HERMAN  F.  SELVIN, 
LOEB  &  LOEB, 

By   /s/  HERMAN  F.  SELVIN, 

Attorneys  for  Defendant. 

Objections  considered  and  overruled. 

/s/  LEON  R.  YANKWICH, 

Judge. 

September  29, 1948. 

[Endorsed]  :  Filed  Dec.  27,  1948.  [263] 


United  States  District  Court 
Southern  District  of  California 

Los  Angeles,  California 

December  29,  1948 

Leon  R.  Yankwich,  District  Judge. 

To:  Edmund  L.  Smith,  Clerk,  U.  S.  District  Court: 
Cole  V.  Loew's  Inc.,  Civil  No.  8005- Y 

In  the  above-entitled  case,  enter  the  following  or- 
der :  "Objections  to  findings  and  judgment  considered 
and  overruled,  except  in  matter  indicated  on  page 
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2  of  findings  and  judgment.  Findings  and  judgment 
signed  and  filed.  Execution  of  judgment  stayed  until 
January  31,  1949." 

/s/  LEON  R.  YANKWICH, 

Judge,  U.  S.  District  Court. 

[Endorsed] :  Filed  Dec.  30,  1948.  [265] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  cause  for  declaratory  and  general  equitable 
relief  came  on  regularly  for  trial  in  this  Court,  before 
the  Honorable  Leon  R.  Yankwich,  District  Judge 
Presiding,  sitting  with  a  jury  on  the  30th  day  of 
November,  1948;  plaintiff  appearing  in  person  to- 
gether with  his  counsel,  Robert  W.  Kenny,  Esquire, 
Charles  J.  Katz,  Esquire,  and  Ben  Margolis,  Esquire, 
of  the  firm  of  Gallagher,  Margolis,  McTernan  & 
Tyre ;  the  defendant,  Loew's  Incorporated,  appeared, 
together  with  its  counsel,  Irving  M.  Walker,  Esquire, 
and  Herman  Selvin,  Esquire,  of  the  firm  of  Loeb 
and  Loeb;  in  accordance  with  the  request  of  the 
defendant,  a  jury  was  impaneled  in  the  mode  and 
manner  provided  by  law ;  the  cause  was  tried  before 
said  jury,  commencing  on  Tuesday,  November  30, 
1948,  and  on  [266]  Wednesday,  December  1,  1948, 
at  which  date  it  was  continued  for  further  proceed- 
ings at  the  request  of  the  parties  until  Wednesday, 
December  8, 1948,  and  thereupon  the  cause  continued 
on  trial  from  day  to  day  thereafter,  and  until  Friday, 
December  17,  1948;  on  Friday,  December  17,  1948, 
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pursuant  to  the  request  of  the  defendant,  [but  not  in 
the  form  requested  by  the  defendant — L.R.Y.],  the 
following  questions  of  fact  were  submitted  to  the 
jury  in  the  form  of  special  interrogatories: 

Question  1 :  Did  the  plaintiff  Lester  Cole,  by  his 
statements  and  conduct  before  the  House  Committee 
on  Un-American  Activities,  in  connection  with  the 
hearing  held  by  said  Committee,  bring  himself,  or 
tend  to  bring  himself,  into  public  hatred,  contempt, 
scorn  or  ridicule?  (Answer  ''Yes"  or  "No".) 

Answer :    

Question  2:  Did  the  plaintiff  Lester  Cole,  by 
his  statements  and  conduct  before  the  House  Commit- 
tee on  Un-American  Activities  in  connection  with  the 
hearing  held  by  said  Committee,  tend  to  shock,  insult 
or  offend  the  community?  (Answer  "Yes"  or  "No".) 
Answer :    

Question  3 :  Did  the  plaintiff  Lester  Cole,  by  his 
statements  and  conduct  before  the  House  Committee 
on  Un-American  Activities  in  connection  with  the 
hearing  held  by  said  Committee,  prejudice  the  de- 
fendant Loew's  Incorporated  as  his  employer  [267] 
or  the  motion  picture  industry  generally?  (Answer 
"Yes"  or  "No".) 

Answer :    

Question  4:  Did  the  defendant  Loew's  Incorpor- 
ated, by  its  conduct  toward  the  plaintiff,  subsequent 
to  the  hearing,  waive  the  right  to  take  action  against 
him  by  suspending  him?  (Answer  "Yes"  or  "No".) 

Answer :    

The  cause  was  fully  argued  to  the  said  jury  by 


Lester  Cole  171 

Irving  M.  Walker  and  Herman  Selvin  on  behalf  of 
the  defendant,  and  by  Robert  W.  Kenny  and  Charles 
J.  Katz  on  behalf  of  the  plaintiff;  thereupon,  and 
following  instructions  by  the  Court,  the  said  four 
special  interrogatories  were  submitted  to  the  jury, 
and  on  December  17,  1948,  after  deliberation  the 
jury  unanimously  rendered  a  special  verdict  as  fol- 
lows : 

Question  1 :  Did  the  plaintiff  Lester  Cole,  by  his 
statements  and  conduct  before  the  House  Committee 
on  Un-American  Activities,  in  connection  with  the 
hearing  held  by  said  Committee,  bring  himself,  or 
tend  to  bring  himself,  into  public  hatred,  contempt, 
scorn  or  ridicule?  (Answer  "Yes"  or  ''No".) 

Answer :    No. 

Question  2 :  Did  the  plaintiff  Lester  Cole,  by  his 
statements  and  conduct  before  the  House  Committee 
on  [268]  Un-American  Activties  in  connection  with 
the  hearing  held  by  said  Committee,  tend  to  shock, 
insult  or  offend  the  community?  (Answer  "Yes"  or 
"No".) 

Answer :    No. 

Question  3:  Did  the  plaintiff  Lester  Cole,  by  his 
statements  and  conduct  before  the  House  Committee 
on  Un-American  Activities  in  connection  with  the 
hearing  held  by  said  Committee,  prejudice  the  de- 
fendant Loew's  Incorporated  as  his  employer  or  the 
motion  picture  industry  generally?  (Answer  "Yes" 
or  "No".) 

Answer :    No. 

Question  4:  Did  the  defendant  Loew's  Incorpor- 
ated, by  its  conduct  toward  the  plaintiff,  subsequent 
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to  the  hearing,  waive  the  right  to  take  action  against 
him  by  suspending  him?  (Answer  "Yes"  or  "No".) 
Answer :   Yes. 

Immediately  thereupon  and  at  the  request  of  the 
defendant,  each  of  the  said  twelve  jurors  was  polled 
and  each  stated  in  open  court  under  oath  that  said 
special  verdict  was  in  fact  his  (or  her)  verdict. 

On  December  17,  1948,  and  after  the  submission 
of  said  special  interrogatories  to  the  jury,  the  parties 
stipulated  in  open  court  that  neither  desired  to  intro- 
duce any  other  or  additional  evidence  before  the 
Court,  and  thereupon  the  Court  continued  the  matter 
for  further  proceedings  until  December  20,  1948. 

Thereafter  and  on  December  20, 1948,  further  pro- 
ceedings were  had  before  the  Court,  sitting  without 
a  jury,  following  which  [269]  the  cause  was  sub- 
mitted to  the  Court  for  decision. 

On  December  20,  1948,  the  Court  announced  and 
ruled  that  it  accepted  the  special  verdict  of  said  jury 
and  approved  the  same  in  all  respects  and  adopted 
the  same  in  all  particulars. 

The  Court  herel^y  adopts  the  special  verdict  of  the 
jury  in  its  entirety  and  upon  the  basis  thereof  and 
in  the  exercise  of  its  own  jurisdiction,  the  Court  in 
accordance  with  the  foregoing,  and  upon  all  the 
records  and  all  of  the  evidence  heard  by  the  Court 
in  this  cause  sitting  both  with  and  mthout  said  jury 
does  now  make  the  following  Findings  of  Fact  and 
Conclusions  of  Law : 
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FINDINGS  OF  FACT 

I. 

The  Court  finds  all  of  the  following  facts  to  be 
true: 

1.  Plaintiff  is  a  resident  of  the  County  of  Los 
Angeles,  State  of  California.  Plaintiff  is  by  profes- 
sion a  writer,  and  has  had  long  experience  in  work- 
ing as  a  writer  in  the  motion  picture  industry.  De- 
fendant, Loew's  Incorporated,  is  a  corporation  or- 
ganized under  the  laws  of  Delaware;  it  maintains 
a  principal  office  and  transacts  business  in  the  County 
of  Los  Angeles,  State  of  California.  It  is  engaged, 
among  other  things,  in  the  business  of  producing 
motion  pictures. 

2.  On  December  5,  1945,  plaintiff  and  defendant 
entered  into  an  employment  contract,  a  photostatic 
copy  of  which  is  now  in  evidence  in  these  proceedings 
and  marked  Exhibit  "2";  that  thereafter,  and  on 
September  22,  1947,  plaintiff  and  defendant  entered 
into  a  written  amendment  to  the  said  contract  which 
is  now  in  evidence  in  these  proceedings,  marked 
Exhibit  "3";  by  the  terms  of  said  contract  of  em- 
ployment dated  December  5,  1945,  as  so  amended  on 
September  22, 1947,  the  present  term  of  said  contract 
of  employment  began  on  November  15,  1947,  and 
ends  on  November  15,  [270]  1949,  and  provides  for 
the  payment  of  compensation  by  the  defendant  to  the 
plaintiff  at  the  rate  of  $1,350.00  per  week  for  each 
and  every  week  during  the  term  thereof,  and  by  the 
further  provisions  of  said  contract  of  employment 
as  amended,  the  defendant  is  granted  certain  options 
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to  extend  the  period  of  said  contract  for  further  and 
additional  terms  beyond  November  15,  1949. 

3.  Plaintiff  has  well  and  truly  performed  all  of 
the  terms,  conditions  and  covenants  of  said  contract 
of  employment  on  his  part  to  be  performed,  and  was 
on  December  2,  1947,  and  ever  since  said  date  has 
been  and  now  is  ready,  willing  and  able  to  perform 
all  of  the  terms,  conditions,  covenants,  obligations 
and  provisions  of  said  contract  on  his  part  to  be 
performed. 

4.  On  or  about  December  2,  1947,  the  defendant, 
Loew's  Incorporated,  served  upon  the  plaintiff,  Les- 
ter Cole,  a  notice  of  suspension  reading  as  follows: 

''Loew's  Incorporated 

Metro-Goldwyn-Mayer  Pictures 

Culver  City,  California 

December  2,  1947 
Mr.  Lester  Cole 

c/o  Metro-Goldwyn-Mayer  Studios 
Culver  City,  California 

Dear  Mr.  Cole : 

At  a  recent  hearing  of  a  committee  of  the  House 
of  Representatives,  you  refused  to  answer  certain 
questions  put  to  you  by  such  committee. 

By  your  failure  to  answer  these  questions,  and  by 
your  statements  and  conduct  before  the  committee 
and  otherwise  in  connection  with  the  hearings,  you 
have  shocked  and  offended  the  community,  brought 
yourself  into  public  scorn  and  contempt,  substan- 
tially lessened  your  value  as  to  as  an  employee,  and 
prejudiced  us  as  [271]  your  employer  and  the  motion 
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picture  industry  in  general.  By  so  doing,  you  have 
violated  your  obligations  under  your  contract  of 
employment  with  us  and  your  legal  obligations  to  us 
as  our  employee. 

Accordingly,  and  for  good  and  sufficient  cause,  this 
is  to  notify  you  that  we  have  elected  to  suspend  your 
employment  and  payment  of  your  compensation 
under  your  contract  of  employment  with  us  dated 
December  5,  1945,  as  amended,  commencing  as  of 
December  3,  1947,  and  continuing  until  such  time 
as  you  are  acquitted  or  have  purged  yourself  of  con- 
tempt of  the  Congress  of  the  United  States  and  you 
declare  under  oath  that  you  are  not  a  Communist. 

This  action  is  taken  by  us  without  prejudice  to, 
and  we  hereby  reserve,  any  other  rights  or  remedies 
which  we  may  have. 

Very  truly  yours, 

LOEWS  INCORPORATED, 
By   LOUIS  K.  SIDNEY, 

Asst.  Treasurer." 

5.  A  controversy  affecting  the  rights  of  the  par- 
ties under  the  said  agreement  and  the  amendment 
thereto  in  evidence  in  these  proceedings  as  Exhibit 
^^2"  and  Exhibit  ''3"  does  exist  between  plaintiff 
and  defendant.  Said  controversy  involves,  among 
other  things,  the  notice  of  suspension  hereinabove 
set  forth.  By  said  notice  of  suspension  the  defendant 
purported  to  exercise  a  right  to  suspend  the  plain- 
tiff's employment  and  payment  of  compensation  to 
the  plaintiff.  Defendant  contends  and  asserts  that  on 
December  2nd,  1947,  it  had,  and  that  it  now  has, 
the  right  to  suspend  and  to  continue  to  suspend  the 
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plaintiff's  employment  and  to  suspend  and  to  con- 
tinue to  suspend  payment  of  compensation  to  the 
plaintiff.  [272] 

In  the  course  of  the  proceedings,  defendant  con- 
tended that  if  for  any  reason  said  notice  of  suspen- 
sion was  ineffective  as  a  suspension  of  plaintiff,  it 
was  nevertheless  tantamount  to  and  was  effective 
as  a  discharge  of  plaintiff. 

Plaintiff  contends  that  each  and  every  statement 
of  fact  contained  in  the  said  notice  of  suspension  is 
false  and  untrue;  plaintiff  further  contends,  not- 
withstanding the  truth  or  falsity  of  any  such  state- 
ment in  the  said  notice  of  suspension,  the  defendant 
did  not  on  December  2,  1947,  or  at  any  other  time 
have  the  right  to  suspend,  and  the  defendant  does 
not  have  the  right  to  continue  to  suspend,  the  plain- 
tiff's employment  or  payment  of  compensation  to  the 
plaintiff  for  any  of  the  purported  reasons,  grounds, 
or  conditions  stated  in  the  said  notice  of  suspension ; 
and  the  plaintiff  further  contends  that  no  grounds 
or  reasons  existed  on  December  2,  1947,  and  none 
has  existed  since,  and  none  exists  now  which  gave 
or  gives  the  defendant  any  right  to  suspend  either 
the  plaintiff's  employment  or  payment  of  his  com- 
pensation. 

All  of  the  contentions  of  plaintiff  are  supported  by 
the  evidence  and  the  Court  hereby  finds  them  to  be 
true;  none  of  the  contentions  of  defendant  is  sup- 
ported by  the  evidence  and  the  Court  hereby  finds 
them  to  be  untrue. 

6(a).  The  plaintiff,  Lester  Cole,  by  his  statements 
and  conduct  before  the  House  Committee  on  Un- 
American  Activities  in  connection  with  the  hearing 
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held  by  said  Committee,  did  not  bring  himself,  or 
tend  to  bring  himself,  into  public  hatred,  contempt, 
scorn  or  ridicule. 

(b)  The  plaintiff,  Lester  Cole,  by  his  statements 
and  conduct  before  the  House  Committee  on  Un- 
American  Activities  in  connection  with  the  hearing 
held  by  said  Committee,  did  not  tend  to  shock,  insult 
or  offend  the  community. 

(c)  The  plaintiff,  Lester  Cole,  by  his  statements 
and  conduct  before  the  House  Committee  on  Un- 
American  Activities  [273]  in  connection  with  the 
hearing  held  by  said  Committee,  did  not  prejudice 
the  defendant,  Loew's  Incorporated,  as  his  employer 
or  the  motion  picture  industry  generally. 

(d)  The  defendant,  Loew's  Incorporated,  by  its 
conduct  toward  the  plaintiff,  subsequent  to  the  hear- 
ing, did  waive  the  right  to  take  action  against  him 
by  suspending  him. 

7.  The  grounds  set  forth  in  said  notice  of  suspen- 
sion are  false  and  untrue. 

8.  The  grounds  set  forth  in  said  notice  of  suspen- 
sion do  not  constitute  any  basis  for  such  an  order 
of  suspension,  and  are  not  grounds  for  any  order 
of  susi^ension  or  for  the  termination  of  said  contract, 
or  for  the  discharge  of  the  plaintiff. 

9.  The  acts  and  conduct  of  the  plaintiff  before 
said  House  Committee  were  within  the  plaintiff's 
rights  and  did  not  constitute  any  breach  on  the  part 
of  the  plaintiff  of  his  contract  of  employment  with 
the  defendant. 

10.  The  acts  and  conduct  of  the  defendant  prior 
to  October  30,  1947,  led  plaintiff  to  belief,  and  the 
plaintiff  did  believe,  that  if  plaintiff  conducted  him- 
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self  before  said  House  Committee  and  in  connection 
with  its  said  hearing  in  the  manner  in  which  plain- 
tiff did  there  conduct  himself,  that  such  conduct  of 
plaintiff  would  not  give  rise  to  the  right  on  the  part 
of  defendant  to  suspend  plaintiff's  employment,  or 
to  discharge  or  otherwise  discipline  him. 

11.  On  October  30,  1947,  defendant  knew  what 
the  acts  and  conduct  of  plaintiff  were  before  said 
House  Committee  and  in  connection  with  said  hear- 
ing ;  notwithstanding  said  knowledge,  defendant  after 
October  30,  1947,  accepted  and  retained  plaintiff 
in  its  employ  pursuant  to  the  provisions  of  said  em- 
ployment contract  as  amended,  with  the  intent  to 
keep  him  as  defendant's  employee  under  the  terms 
and  provisions  of  said  contract  as  amended,  and  ac- 
cepted the  benefit  of  the  services  of  plaintiff  on  the 
[274]  screenplay  ''Zapata",  and  otherwise,  until  on 
or  about  December  3,  1947.  Defendant  with  full 
knowledge  of  the  aforesaid  acts  and  conduct  of  plain- 
tiff did  not  elect  to  treat  them  as  a  breach  of  contract, 
but  on  the  contrary  elected  to  maintain  the  contract 
in  full  force  and  effect,  notwithstanding  said  con- 
duct. 

12.  Defendant,  Loew's  Incorporated,  did  not  at 
any  time  prior  to  or  on  October  30,  1947,  instruct 
plaintiff  as  to  how  he  should  or  should  not  conduct 
himself  before  said  House  Committee  or  in  connec- 
tion with  its  hearings. 

13.  The  plaintiff  has  been  and,  unless  this  Court 
grants  appropriate  injunctive  relief,  will  be  irrepar- 
ably injured  in  that  by  reason  of  said  purported  sus- 
pension plaintiff  is  required  to  refrain  from  seeking 
employment  elsewhere  and  is  required  to  remain  un- 
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compensated  and  unemployed  and  is  prevented  from 
finding  gainful  employment  in  the  motion  picture 
industry  and  is  prevented  from  writing  and  selling 
any  literary  material  to  any  other  motion  picture 
producer,  publisher,  or  theatrical  producer. 

II. 

All  of  the  factual  matters  alleged  in  plaintiff's 
complaint  and  not  otherwise  specifically  found  to  be 
true  by  the  foregoing  Findings,  are  hereby  found  to 
be  true ;  all  the  factual  matters  alleged  in  defendant's 
answer  and  not  hereinbefore  otherwise  set  forth,  are 
hereby  found  to  be  untrue. 

CONCLUSIONS  OF  LAW 

Upon  the  said  special  verdict  of  the  jury  and  upon 
the  Findings  of  Fact  hereinabove  set  forth,  the  Court 
makes  the  following  Conclusions  of  Law: 

I. 

The  plaintiff  is  entitled  to  a  declaration  that  de- 
fendant, [275]  Loew's  Incorporated,  does  not  now 
have  and  never  has  had  any  right  to  suspend  plain- 
tiff Lester  Cole's  emplojmient  or  compensation  pur- 
suant to  that  certain  notice  of  suspension  served  by 
the  defendant  upon  the  plaintiff  on  or  about  Decem- 
ber 2,  1947,  which  notice  of  suspension  is  fully  set 
forth  in  the  Findings  of  Fact  herein,  or  otherwise; 
that  said  notice  of  suspension  is  null  and  void ;  that 
the  alleged  conduct  of  plaintiff  Lester  Cole  referred 
to  in  said  notice  of  suspension,  and  each  and  all  of 
the  grounds  relied  upon  by  the  defendant  therein  has 
and  have  never,  and  is  and  are  not  now  any  valid 
ground  or  grounds  for  the  order  of  suspension ;  that 
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the  action  of  the  plaintiff,  when  appearing  before 
the  Committee  and  his  entire  conduct  with  relation 
to  the  hearings,  either  before  or  at  or  about  the  time, 
were  within  his  rights  and  did  not  constitute  a  breach 
on  his  part  of  clause  5  of  the  contract  which  has  been 
designated  as  the  public  relations  morality  clause, 
or  any  other  portion  of  the  contract ;  at  no  time  has 
any  ground  existed  nor  does  any  ground  now  exist 
for  the  suspension  or  termination  of  the  contract 
between  plaintiff  and  defendant,  a  copy  of  which 
contract  is  attached  hereto,  marked  ''Exhibit  A". 

II. 

The  notice  of  suspension  hereinaboA^e  set  out  and 
served  by  the  defendant  upon  the  plaintiff  on  or 
about  December  2,  1947,  is  null  and  void. 

III. 

As  a  matter  of  law,  no  cause  existed  on  or  prior  to 
December  2,  1947,  and  none  has  existed  since  that 
date,  justifying  the  defendant  in  suspending  said 
contract. 

IV. 

As  a  matter  of  law,  no  cause  existed  on  or  prior  to 
[276]  December  2,  1947,  and  none  has  existed  since 
that  date,  justifying  the  defendant  in  terminating 
said  contract. 

V. 

As  a  matter  of  law,  no  cause  existed  on  or  prior  to 
December  2,  1947,  and  none  has  existed  since  that 
date,  justifying  the  defendant  in  discharging  the 
plaintiff. 

VI. 

The  plaintiff  has  well  and  truly  performed  all  of 
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the  terms,  conditions,  covenants  and  obligations  of 
said  contract  on  his  part  to  be  performed  and  the 
said  contract  is  now  in  full  force  and  effect. 

VII. 

The  notice  of  suspension  hereinabove  set  out  and 
served  by  defendant  on  plaintiff  on  or  about  Decem- 
ber 2, 1947,  was  a  breach  on  the  part  of  the  defendant 
of  its  obligations  under  its  contract  with  plaintiff 
and  a  breach  of  the  rights  of  plaintiff  under  said 
contract. 

VIII. 

The  plaintiff  is  entitled  to  receive  his  salary  from 
the  defendant  at  the  rate  of  $1,350.00  per  week  for 
each  and  every  week  commencing  December  2,  1947, 
and  continuing  until  the  date  of  the  entry  of  this 
judgment  and  thereafter  at  the  rate  of  $1,350.00  per 
week  as  hereinafter  provided ;  in  the  period  between 
December  2,  1947,  and  December  30,  1948,  a  period 
of  56  weeks,  there  accrued  the  sum  of  $75,600.00,  and 
as  at  December  30,  1948,  the  said  sum  of  $75,600.00 
accrued  and  remained  unpaid,  and  said  smn  of  $75,- 
600.00  is  now  due  and  payable  by  the  defendant, 
Loew's  Incorporated,  to  the  plaintiff,  together  with 
interest  thereon  computed  at  the  rate  [277]  of  7% 
per  annum  on  each  weekly  sum  of  $1,350.00  from  the 
particular  date  during  the  period  between  December 
2,  1947,  and  December  30,  1948,  when  each  said 
weekly  sum  became  due  and  continuing  until  the 
entire  sum,  plus  such  interest,  is  paid. 

IX. 

The  plaintiff  is  entitled  to  an  order  directing  de- 
fendant to  reinstate  plaintiff  to  his  contract  of  em- 
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ployment,  and  to  pay  the  plaintiff  the  sum  of  $1,350.00 
per  week  during  each  and  every  week  subsequent  to 
December  30,  1948,  and  continuing  until  November 
15, 1949,  and  so  long  as  plaintiff  remains  during  said 
period,  ready,  willing  and  able  to  perform  all  of  the 
terms,  conditions  and  covenants  of  said  contract  on 
his  part  to  be  performed,  excepting  only  that  plain- 
tiff is  entitled  to  have  and  receive  of  the  defendant 
six  weeks'  vacation  with  pay  during  the  period  be- 
tween December  30,  1948,  and  November  15,  1949, 
and  during  said  six  weeks'  period  of  vacation  with 
pay,  plaintiff  should  not  be  required  to  hold  himself 
in  readiness  to  render  any  services  for  the  defendant, 
or  to  render  any  such  ser^dces  for  the  defendant,  and 
pro^dded  in  addition  during  the  period  December 
30,  1948,  through  November  15,  1949,  plaintiff  is 
entitled  to  a  leave  of  absence  without  pay,  if  the 
plaintiff  elects  to  take  the  same  for  a  period  of  six 
weeks  during  which  plaintiff  should  not  be  required 
to  hold  himself  in  readiness  to  perform  any  services 
for  the  defendant,  or  to  perform  any  such  services, 
if  the  plaintiff  elects  to  take  such  leave  of  absence. 

X. 

Plaintiff  is  entitled  to  an  order  directing  the  de- 
fendant forthwith  to  take  appropriate  corporate  ac- 
tion to  set  aside,  and  to  adopt  appropriate  resolutions 
setting  aside,  the  said  notice  of  suspension,  dated 
December  2,  1947,  and  specifically  described  in  [278] 
paragraph  (4)  of  the  Findings  herein,  and  plaintiff 
is  entitled  to  an  order  directing  defendant  forthwith 
to  declare  in  writing  that  said  suspension  has  been 
set  aside  and  is  at  an  end. 
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XI. 

By  reason  of  all  of  the  facts  hereinabove  recited 
and  found  to  be  true,  plaintiff  is  entitled  to  an 
injunction  enjoining  and  restraining  the  defendant 
from  in  any  mode  or  manner  continuing  such  sus- 
pension in  effect. 

XII. 

The  Court  should  retain  continuing  jurisdiction 
over  the  plaintiff  and  defendant  to  enforce  compli- 
ance by  the  plaintiff  and  defendant  with  the  terms 
and  provisions  of  this  judgment,  so  that  the  plaintiff 
need  not  resort  to  any  other  proceeding  in  connection 
with  the  enforcement  of  the  provisions  of  the  judg- 
ment herein. 

Dated  this  29th  day  of  December,  1948. 

/s/  LEON  R.  YANKWICH, 
Judge  of  the  United  States  District  Court.  [279] 

Received  copy  of  the  within  proposed  Findings  of 
Fact  and  Conclusions  of  Law  this  23rd  day  of  De- 
cember, 1948. 

LOEB  &  LOEB, 
HERMAN  F.  SELVIN, 
IRVING  M.  WALKER, 

By   /s/  IRVING  M.  WALKER, 
Attorneys  for  Defendant  Loew's  Incorporated. 

[Endorsed] :  Filed  Dec.  30,  1948.  [280] 
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In  the  United  States  District  Court,  Southern 
District  of  California,  Central  Division 

Ci^dl  Number  8005-Y 

LESTER  COLE, 


vs. 
LOEWS  INCORPORATED, 

JUDGMENT 


Plaintiff, 


Defendant. 


This  cause  for  declaratory  and  general  equitable 
relief  came  on  regularly  for  trial  in  this  Court,  before 
the  Honorable  Leon  R.  Yankwich,  District  Judge 
Presiding,  sitting  Avith  a  jury,  on  the  30th  day  of 
November,  1948;  plaintiff  appearing  in  person,  to- 
gether with  his  coimsel,  Robert  W.  Kenny,  Esquire, 
Charles  J.  Katz,  Esquire,  and  Ben  Margolis,  Esquire, 
of  the  firm  of  Gallagher,  Margolis,  McTernan  &  Tyre ; 
the  defendant,  Loew's  Incorporated,  appeared,  to- 
gether with  its  counsel,  Irving  M.  Walker,  Esquire, 
and  Herman  Selvin,  Esquire,  of  the  firm  of  Loel)  and 
Loeb ;  in  accordance  with  the  request  of  the  defend- 
ant, a  jury  was  impanelled  in  the  mode  and  manner 
provided  by  law;  the  cause  was  tried  before  said 
jury,  commencing  on  Tuesday,  November  30,  1948, 
and  on  [281]  Wednesday,  December  1, 1948,  at  which 
date  it  was  continued  for  further  proceedings  at  the 
request  of  the  parties  until  Wednesday,  December  8, 
1948,  and  thereupon  the  cause  continued  on  trial 
from  day  to  day  thereafter,  and  until  Friday,  Decem- 
ber 17, 1948 ;  on  Friday,  December  17, 1948,  pursuant 
to  the  request  of  the  defendant,  [but  not  in  the  form 
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requested  by  the  defendant — L.R.Y.],  the  following 
questions  of  fact  were  submitted  to  the  jury  in  the 
form  of  special  interrogatories : 

Question  1 :  Did  the  plaintiff,  Lester  Cole,  by  his 
statements  and  conduct  before  the  House  Committee 
on  Un-American  Activities,  in  connection  with  the 
hearing  held  by  said  Committee,  bring  himself,  or 
tend  to  bring  himself  into  public  hatred,  contempt, 
scorn  or  ridicule?  (Answer  "Yes"  or  "No".) 

Answer :    

Question  2 :  Did  the  plaintiff,  Lester  Cole,  by  his 
statements  and  conduct  before  the  House  Committee 
on  Un-American  Activities  in  connection  with  the 
hearing  held  by  said  Committee,  tend  to  shock,  insult 
or  offend  the  community?  (Answer  "Yes"  or  "No".) 

Answer :    

Question  3 :  Did  the  plaintiff,  Lester  Cole,  by  his 
statements  and  conduct  before  the  House  Committee 
on  Un-American  Activities  in  connection  with  the 
hearing  held  by  said  Committee,  prejudiced  the  de- 
fendant Loew's  Incorporated  as  his  employer  [282] 
or  the  motion  picture  industry  generally?  (Answer 
^^Yes"  or  "No".) 

Answer :    

At  the  request  of  the  plaintiff,  the  f  olloA\TLng  special 
interrogatory  was  submitted  to  the  said  jury: 

Question  4:  Did  the  defendant,  Loew's  Incorpor- 
ated, by  its  conduct  toward  the  plaintiff,  subsequent 
to  the  hearing,  w^aive  the  right  to  take  action  against 
him  by  suspending  him?  (Answer  "Yes"  or  "No".) 

Answer :    
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The  cause  was  fully  argued  to  the  said  jury  by 
Irving  M.  Walker  and  Herman  Selvin  on  behalf  of 
the  defendant,  and  by  Robert  W.  Kenny  and  Charles 
J.  Katz  on  behalf  of  the  plaintiff;  thereupon,  and 
following  instructions  by  the  Court,  the  said  four 
special  interrogatories  were  submitted  to  the  jury, 
and  on  December  17, 1948,  after  deliberation  the  jury 
unanimously  rendered  a  special  verdict  as  follows: 

Question  1 :  Did  the  plaintiff  Lester  Cole,  by  his 
statements  and  conduct  before  the  House  Committee 
on  Un-American  Activities,  in  connection  with  the 
hearing  held  by  said  Committee,  bring  himself,  or 
tend  to  bring  himself  into  public  hatred,  contempt, 
scorn  or  ridicule'?  (Answer  "Yes"  or  "No".) 

Answer:    No.  [283] 

Question  2 :  Did  the  plaintiff  Lester  Cole,  by  his 
statements  and  conduct  before  the  House  Committee 
on  Un-American  Activities  in  connection  with  the 
hearing  held  by  said  Committee,  tend  to  shock,  insult 
or  offend  the  community?  (Answer  "Yes"  or  "No.") 

Answer :    No. 

Question  3:  Did  the  plaintiff  Lester  Cole,  by  his 
statements  and  conduct  before  the  House  Committee 
on  Un-American  Activities  in  connection  with  the 
hearing  held  by  said  Committee,  prejudice  the  de- 
fendant Loew's  Incorporated  as  his  employer  or  the 
motion  picture  industry  generally?  (Answer  "Yes" 
or  "No".) 

Answer :    No. 

Question  4:  Did  the  defendant  Loew's  Incorpor- 
ated, by  its  conduct  toward  the  plaintiff,  subsequent 
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to  the  hearing,  waive  the  right  to  take  action  against 
him  by  suspending  him?  (Answer  "Yes"  or  "No".) 
Answer :   Yes. 

Immediately  thereupon  and  at  the  request  of  the 
defendant,  each  of  the  said  twelve  jurors  was  polled 
and  each  stated  in  open  court  upon  oath  that  said 
special  verdict  was  in  fact  his  (or  her)  verdict. 

On  December  17,  1948,  and  after  the  submission  of 
said  special  interrogatories  to  the  jury,  the  parties 
stipulated  in  open  court  that  neither  desired  to  intro- 
duce any  other  or  [284]  additional  evidence  before 
bhe  Court,  and  thereupon  the  Court  continued  the 
matter  for  further  proceedings  until  December  20, 
1948. 

Thereafter  and  on  December  20,  1948,  further 
proceedings  were  had  before  the  Court  sitting  with- 
out a  jury,  following  which  the  cause  was  submitted 
to  the  Court  for  decision. 

On  December  20,  1948,  the  Court  announced  and 
ruled  that  it  accepted  the  special  verdict  of  said  jury 
and  approved  the  same  in  all  respects  and  adopted 
the  same  in  all  particulars. 

In  accordance  with  the  foregoing,  and  upon  all  the 
records  and  all  of  the  evidence  heard  by  the  Court 
in  this  cause,  sitting  both  with  and  without  said  jury, 
and  the  Court  having  made  and  entered  its  Findings 
of  Fact  and  Conclusions  of  Law,  does  now  order 
judgment  as  follows : 

I. 

This  Court  hereby  declares  that  defendant  Loew's 
Incorporated  does  not  now  have  and  never  has  had 
any  right  to  suspend  plaintiff,  Lester  Cole's  employ- 
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ment  or  compensation  pursuant  to  that  certain  notice 
of  suspension  served  by  the  defendant  upon  the 
plaintiff  on  or  about  December  2,  1947,  which  notice 
of  suspension  is  fully  set  forth  in  paragraph  VI 
below,  or  otherwise;  that  said  notice  of  suspension 
is  null  and  void ;  that  the  alleged  conduct  of  plaintiff 
Lester  Cole,  referred  to  in  said  notice  of  suspension 
and  each  and  all  of  the  grounds  relied  upon  by  de- 
fendant therein  has  and  have  never  and  is  and  are 
not  now  any  valid  ground  or  grounds  for  the  order 
of  suspension ;  that  the  action  of  the  plaintiff,  when 
appearing  before  the  Committee  and  his  entire  con- 
duct with  relation  to  the  hearings,  either  before  or 
at  or  about  the  time,  were  within  his  rights  and  did 
not  constitute  a  breach  on  his  part  of  clause  5  of  the 
contract  which  has  been  designated  as  the  public 
relations  morality  clause,  or  any  other  portion  of  the 
contract ;  at  no  time  has  any  ground  existed  nor  does 
any  ground  [285]  now  exist  for  the  suspension  or 
termination  of  the  contract  between  plaintiff  and  de- 
fendant, a  copy  of  which  contract  is  attached  hereto, 
marked  "Exhibit  A". 

II. 
That  the  plaintiff  have  and  recover  of  the  defend- 
ant the  sum  of  $1,350.00  per  week  for  each  and  every 
week  elapsed  during  the  period  beginning  December 
2,  1947,  and  continuing  through  and  including  De- 
cember 30,  1948,  amounting  as  at  December  30,  1948, 
to  the  sum  of  $75,600.00.  . 

III. 

That  the  defendant  is  hereby  ordered  and  directed 
to  reinstate  the  plaintiff  to  his  employment  with  the 
defendant  under  and  pursuant  to  that  certain  con- 
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tract  of  employment  dated  December  5,  1945,  as 
amended  by  the  parties  in  writing  on  September  22, 
1947,  a  true  and  correct  copy  of  which  contract  as  so 
amended  is  annexed  to  this  judgment,  marked  Ex- 
hibit "A"  and  made  a  part  hereof  as  though  specifi- 
cally set  forth  verbatim  at  this  point. 

IV. 

That  the  defendant,  if  it  fails  to  comply  fully  with 
the  provisions  of  paragraph  III  above,  is  hereby 
ordered  to  pay  to  the  plaintiff  during  each  week  sub- 
sequent to  December  30,  1948,  through  and  including 
November  15,  1949,  the  sum  of  $1,350.00  per  week 
for  each  such  week  during  which  plaintiff  continues 
to  be  ready,  willing  and  able  to  perform  all  of  the 
services  required  of  him  to  be  performed  by  the 
terms  of  said  contract. 

V. 

That  plaintiff  recover  interest  at  the  rate  of  1% 
per  annum  from  the  defendant  on  all  sums  due  and 
payable  by  the  [286]  defendant  to  the  plaintiff,  as 
herein  set  forth,  and  that  each  weekly  amount  of 
$1,350.00  so  payable  by  the  defendant  to  the  plaintiff 
during  the  period  commencing  December  2,  1947, 
bear  interest  at  the  rate  of  7%  per  annum  until  the 
date  when  each  said  weekly  amount  of  $1,350.00 
shall  have  been  paid  by  the  defendant  to  the  plaintiff. 

VI. 

That  the  defendant  is  hereby  ordered  forthmth 
to  take  appropriate  corporate  action  to  set  aside,  and 
to  adopt  appropriate  resolutions  declaring  the  sus- 
pension of  Lester  Cole  at  an  end  and  setting  aside 
and   cancelling   that   certain   notice   of   suspension 


190  Loew's  Incorporated  vs. 

served  by  the  defendant  upon  the  plaintiff  on  or 
about  December  2,  1947,  which  notice  of  suspension 
reads  as  follows: 

"Loew's  Incorporated 

Metro-Goldwyn-Mayer  Pictures 

Culver  City,  California 

December  2, 1947 
Mr.  Lester  Cole 

c/o  Metro-Goldwyn-Mayer  Studios 
Culver  City,  California 

Dear  Mr.  Cole : 

At  a  recent  hearing  of  a  committee  of  the  House 
of  Representatives,  you  refused  to  answer  certain 
questions  put  to  you  by  such  committee. 

By  your  failure  to  answer  these  questions,  and  by 
your  statements  and  conduct  before  the  committee 
and  otherwise  in  connection  with  the  hearings,  you 
have  shocked  and  offended  the  community,  brought 
yourself  into  public  scorn  [287]  and  contempt,  sub- 
stantially lessened  your  value  to  us  as  an  employee, 
and  prejudiced  us  as  your  employer  and  the  motion 
picture  industry  in  general.  By  so  doing,  you  have 
violated  your  obligations  under  your  contract  of  em- 
ployment with  us  and  your  legal  obligations  to  us 
as  our  employee. 

Accordingly,  and  for  good  and  sufficient  cause,  this 
is  to  notify  you  that  we  have  elected  to  suspend  your 
employment  and  payment  of  your  compensation 
under  your  contract  of  employment  with  us  dated 
December  5,  1945,  as  amended,  commencing  as  of 
December  3,  1947,  and  continuing  until  such  time  as 
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you  are  acquitted  or  have  purged  yourself  of  con- 
tempt of  the  Congress  of  the  United  States  and  you 
declare  under  oath  that  you  are  not  a  Communist. 
This  action  is  taken  by  us  without  prejudice  to, 
and  we  hereby  reserve,  any  other  rights  or  remedies 
which  we  may  have. 

Very  truly  yours, 

LOEWS  INCORPORATED, 
By   LOUIS  K.  SIDNEY, 
Asst.  Treasurer. 

VII. 

Upon  all  of  the  Findings  of  Fact  and  Conclusions 
of  Law,  together  with  the  special  verdict  of  the  jury 
hereinbefore  referred  to,  and  because  the  said  notice 
of  suspension  above  set  forth  is  null  and  void,  and 
its  continued  enforcement  will  irreparably  injure 
plaintiff  in  that  by  reason  of  said  notice  of  suspen- 
sion and  the  effectuation  thereof,  plaintiff  is  required 
to  refrain  from  seeking  employment  elsewhere  than 
with  defendant  while  simultaneously  being  prevented 
from  working  for  the  defendant  and  is  thus  [288] 
totally  excluded  from  employment  in  the  motion 
picture  industry  and  is  prevented  from  writing  and 
selling  any  literary  material  to  any  other  motion 
picture  producer,  publisher  or  theatrical  producer, 
it  is  hereby  Ordered,  Adjudged  and  Decreed  that 
the  defendant,  its  officers,  agents,  servants,  employees 
and  attorneys,  and  all  persons  acting  in  concert  or 
participating  with  the  defendant  who  receive  actual 
notice  hereof  by  personal  service  or  otherwise,  be, 
and  they  and  each  of  them  are,  hereby  enjoined  and 
restrained  from  continuing  in  force  or  effect  that 
certain  notice  of  suspension  served  by  the  defendant 
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upon  the  plaintiff  on  or  about  December  2,  1947, 
which  notice  of  suspension  is  fully  set  forth  in  para- 
graph VI  above. 

VIII. 
This  Court  will  retain  jurisdiction  over  the  parties 
for  the  purpose  of  enforcing  the  terms  hereof  and 
so  that  plaintiff  need  not  resort  to  any  other  action 
to  enforce  the  terms  of  this  judgment,  or  any  part 
thereof,  or  to  obtain  judgment  for  such  additional 
sums  in  the  future  as  may  become  due. 

IX. 

That  plaintiff  have  and  recover  judgment  against 
the  defendant  in  the  sum  of  $78,398.64,  and  for  his 
costs  of  suit  incurred  herein.  Costs  taxed  at  $854.07. 

Dated  this  29th  day  of  December,  1948. 

/s/  LEON  R.  YANKWICH, 
Judge  of  the  United  States  District  Court.  [289] 

[Copies  of  the  documents  here  attached  as 
Exhibits  A  and  B  appear  elsewhere  herein  as 
Exhibits  A  and  B,  respectively,  attached  to  the 
complaint.] 

Received  copy  of  the  within  proposed  Judgment 
this  23rd  day  of  December,  1948. 

LOEB  &  LOEB, 
HERMAN  F.  SELVIN, 
IRVING  M.  WALKER, 
By   /s/  IRVING  M.  WALKER, 

Attorneys  for  Defendant  Loew's  Incorporated. 

Judgment  entered  Dec.  30,  1948. 
[Endorsed] :  Filed  Dec.  30,  1948.  [319] 
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[Title  of  District  Court  and  Cause.] 

OPINION 

Appearances :  For  the  Plaintiff :  Kenny  &  Morris, 
Robert  W.  Kenny,  Charles  J.  Katz,  Los  Angeles, 
California,  Gallagher,  Margolis,  McTernan  &  Tyre, 
Ben  Margolis,  Los  Angeles,  California.  For  the  De- 
fendant: Loeb  &  Loeb,  Herman  Selvin,  Milton  A. 
Rudin,  Irving  M.  Walker,  all  of  Los  Angeles,  Calif. 

Yankwich,  District  Judge: 

The  Court  will  adopt,  as  his  own,  the  findings  of 
the  jury  returned  on  the  special  verdict  contained 
in  the  answers  to  the  four  questions  propounded, 
and,  on  the  basis  of  those  answers  and  the  findings 
which  are  implicit  in  the  answers  (1),  the  Court  will 
make  the  following  findings  and  declarations: 

I. 

The  Jury's  Verdict  and  Its  Implications 

The  Court  finds  that  the  notice  of  December  2, 
1947,  given  by  Loew's,  Incorporated,  suspending  the 
employment  of  the  plaintiff,  Lester  Cole,  for  the 
reasons  therein  indicated,  is  null  and  void ;  that  the 
ground  therein  stated — the  appearance  before  the 
Committee — was  not  a  valid  ground  for  the  order 
of  suspension;  that  the  action  of  the  plaintiff,  when 
appearing  before  the  Committee,  and  his  entire  con- 
duct with  relation  to  the  hearings,  either  before,  at, 
or  about  the  time  of  the  hearing,  were  within  his 
rights  and  did  not  constitute  a  breach  on  his  part  of 
Clause  5  of  the  contract  which  has  been  designated 
as  the  "public  relations  or  morality"  clause  (2),  or 
any  other  portion  of  the  contract;  that  it  was  not 
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a  ground  either  for  suspension  or  for  termination  of 
the  contract ;  that  no  other  ground  was  stated  in  the 
notice  and  none  has  been  shown  to  exist. 

I  find  that,  at  that  time,  no  ground  existed  for  the 
suspension,  or,  rather,  for  the  temporary  or  per- 
manent termination  of  the  contract  between  the  plain- 
tiff and  the  [323]  defendant. 

I  find  that  plaintiff  is  entitled  to  receive  from  the 
defendant  the  salary  which  has  not  been  paid  to  him 
since  the  notice  of  suspension,  at  the  rate  of  $1,350.00 
per  week,  to  the  present  time  and  until  his  rein- 
statement. 

I  find  that  the  notice  of  suspension  was  a  breach  on 
the  part  of  the  defendant  of  its  obligations  under  the 
contract  and  a  breach  of  the  rights  of  the  plaintiff 
under  it. 

The  defendant  is  ordered  to  reinstate  the  plaintiff, 
failing  which,  it  is  to  continue  to  pay  to  him  the 
weekly  compensation  under  the  contract. 

The  Court  will  retain  jurisdiction  for  the  purpose 
of  entertaining  any  further  proceedings  in  regard 
to  the  future  actions  of  the  parties,  so  that  if  the 
defendant  should  not  reinstate  him,  the  plaintiff  need 
not  resort  to  another  action  in  order  to  recover  com- 
pensation not  yet  earned,  and  which  may  become  due, 
but  may  come  into  court  without  supplemental  ac- 
tion, and  have  judgment  for  such  additional  sums 
in  the  future  as  may  ]:)ecome  due,  either  because  of 
refusal  of  reinstatement  or  pending  appeal. 

Injunction  will  issue  preventing  the  defendant 
from  continuing  in  effect  the  notice  of  suspension, 
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and  requiring  them  to  enter  a  resolution  upon  the 
Minutes  of  the  Board  of  Directors  cancelling  the 
effect  of  it  and  declaring  the  suspension  at  an  end. 

II. 

The  Grounds  of  Agreement 

I  now  indicate  that  I  adopt  the  findings  of  the 
jury,  not  because  I  feel  bound  to  (as  to  which  there 
may  be  a  question) ,  ])ut  because  I  am  in  entire  agree- 
ment with  the  conclusions  the  jury  has  reached. 
Differently  put,  I  am  convinced  that  the  conduct  of 
the  plaintiff  in  this  case,  which  was  made  the  basis 
of  the  notice,  was  not  conduct  which  had  any  of  the 
effects  claimed  by  the  notice.  As  a  fact,  there  is  doubt 
in  my  mind  whether  the  notice  of  suspension  clause 
applied  to  a  situation  such  as  this.  (3)  During  the 
early  stages  of  the  case,  I  intimated  that  there  is  a 
possibility  that  this  clause,  the  clause  which  allowed 
suspension  for  inability  or  refusal  to  perform,  re- 
ferred to  acts  other  than  those  provided  for  in  the 
morality  clause.  The  morality  clause  declares  certain 
conduct  automatically  to  have  certain  effect. 

The  suspension  clause,  as  I  read  it,  lends  itself  to 
the  interpretation  that  what  they  had  in  mind  was 
some  tempermental  idiosyncracy  of  a  writer  who,  in 
the  midst  of  a  picture,  would  go  on  a  x^arty  and  not 
be  on  the  job,  or  would  decline  to  make  changes  in 
a  script  by  reason  of  pride  of  authorship  and  thereby 
hold  up  production  and  the  like.  Otherwise  put,  the 
suspension  clause  contemplated  things  incidental  to 
the  performance  by  the  writer  of  certain  specific  acts 
which  would  not  amount  to  a  breach  of  contract,  or 
were  of  a  [325]  character  that  it  would  be  unfair  to 
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the  employer  to  be  put  to  that  choice.  So  that  they 
inserted  the  provision  that  if  the  writer  failed  to  do 
certain  things,  he  might  be  suspended  without  pay. 
But  at  the  present  time,  this  is  an  abstract  proposi- 
tion. And  I  adopt  the  view  that  the  facts  set  forth  in 
the  notice,  if  true,  and  if  they  had  the  effect  claimed 
for  them  could  have  justified  the  suspension,  and 
state  that  I  am  in  complete  agreement  wdth  the  find- 
ing of  the  jury  that  the  conduct  did  not  have  the 
effect  contemplated  by  the  morality  clause  and  that 
the  conduct  of  the  defendant  towards  the  plaintiff, 
subsequent  to  the  occurrence,  at  the  time  when  they 
knew  all  that  had  taken  place,  (because  the  executive 
head  of  the  studio,  Mr.  Mayer,  was  at  the  hearing  and 
heard  and  knew  everything  that  had  taken  place), 
that  its  conduct  in  returning  the  plaintiff  to  work 
and  having  him  work  on  the  play,  Zapata,  having  him 
keep  himself  available  and  paying  him  a  salary  which 
continued  for  a  long  period  of  time,  was  a  condona- 
tion and  waiver,  just  as  in  the  Goudal-DeMille  case 
continuing  Jetta  Goudal  in  the  performance  of  her 
Avork  until  the  picture  was  completed  was  considered 
by  the  higher  courts  a  ground  of  waiver,  as  I  had 
held  it  to  be  in  the  trial  of  the  case  (4). 

To  my  mind,  it  is  inconceivable  that  any  other  con- 
clusion could  have  been  arrived  at,  after  Mr.  Louis 
B.  Mayer,  the  executive  head  of  the  studio,  had  com- 
pleted his  testimony.  I  think  that  Mr.  Cole  owes  a 
debt  of  gratitude  to  Mr.  Mayer  [326]  for  the  forth- 
rightness  with  which  he  testified.  When  he  had 
finished,  it  was  quite  evident  that,  so  far  as  MGM 
was  concerned,  and  so  far  as  the  men  actually  in 
charge  of  production  were  concerned,  they  did  not 
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consider  Cole's  conduct  as  a  violation  on  his  part  of 
any  of  his  obligations  under  the  contract. 

I  think  that  Mr.  Mayer  won  the  case  for  Mr.  Cole, 
even  before  Mr.  Cole  took  the  stand.  And  I  pay  my 
respects  to  Mr.  Mayer  for  not  only  giving  a  forth- 
right and  truthful  statement  of  the  occurrences,  but 
for  allowing  the  jury  to  draw  the  only  inference  that 
could  be  drawn,  and  that  is,  that  even  after  the 
appearance  before  the  Committee,  nobody  thought 
Cole  had  done  anjrthing  to  violate  the  morality  clause, 
or  any  other  obligation  under  the  contract. 

It  is  inconceivable  to  me  that  a  man  of  the  long 
experience  of  Mr,  Mayer  would  not  have  called  to 
Mr.  Cole's  attention  the  morality  clause,  in  that 
heart-to-heart  talk  that  they  had  on  the  train  when 
returning  from  Washington.  I  add  that  there  was 
very  little  difference  between  the  version  of  this  talk 
given  by  Mr.  Cole  and  that  given  by  Mr.  Mayer.  I 
think  there  was  only  one  instance  in  which  they 
differed:  Mr.  Mayer  was  not  certain  whether,  in 
speaking  of  the  *' shabby  treatment",  as  he  called  it, 
that  he  had  received,  he  also  included  some  observa- 
tion about  the  bad  treatment  that  Mr.  Cole  had  re- 
ceived, had  said  that  he  didn't  like  it  and  felt  quite 
upset  about  it.  Mr.  Mayer  said  he  did  not  remember 
making  any  [327]  such  observation,  although  he 
remembered  making  the  statement  that  he  resented 
the  cavalier  manner  in  which  he  was  ''brushed  aside" 
by  the  Committee  and  was  allowed  to  stand  up  and 
was  not  excused  while  another  person  was  making 
a  statement. 

Mr.  Mayer  also  set  the  pattern  for  this  case  in 
another  respect,  and  that  is  this:  that  the  most  im- 
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portant  thing  in  American  business  is  faithfulness  to 
the  pledged  word,  that  a  contract  is  a  contract,  and 

that  you  cannot  set  aside  a  contract,  except  upon 
grounds  that  actually  exist  at  the  time  action  is 
taken.  Mr.  Mayer  told  the  jury  that  when  he  heard 
that  an  oral  promise  had  been  made  to  Mr.  Cole  that 
his  contract  would  be  improved,  he  insisted  that  the 
company  comply  with  the  promise,  although  he  knew 
that  it  was  not  in  writing,  and  that  you  cannot  modify 
a  written  agreement  except  by  another  agreement 
in  writing. 

III. 

The  Policy  Behind  the  Notice 

One  other  thing  is  quite  apparent,  and  that  is  this : 
that  MGM,  the  producing  arm  of  the  defendant,  at 
no  time,  desired  to  take  this  action,  that  MGM,  at 
no  time,  thought  that  the  conduct  of  Mr.  Cole  gave 
them  any  excuse  or  warrant  for  suspending  his  em- 
ployment or  terminating  it,  and  that  they  did  not 
agree  to  the  statement  of  policy  except  reluctantly 
and,  even  then,  that  they  did  not  think  that  the 
statement  of  policy  gave  them  the  right  to  terminate 
this  particular  contract  because  no  mention  was  made 
of  it  in  the  subsequent  conversation  [328]  between 
Cole  and  Mayer.  And,  certainly,  their  action  showed 
that  they  did  not  act  on  it  until  some  one  gave  thei 
opinion,  no  doubt,  that  the  morality  clause  was  aj 
good  ground  for  suspension  in  compliance  with  thisj 
declaration  of  policy. 

One  other  thing  is  very  significant  to  me,  and  that! 
is  this:  The  policy  adopted  was  not  the  policy  which! 
MGM  wdshed  to  adopt.  It  was  the  policy  that  Mr. 
Eric  Johnston,  President  of  the  Motion  Picture  Asso- 
ciation of  America,  sought  to  have  adopted  at  the 
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meeting  in  July,  1947,  and  in  which  he  was  not  suc- 
cessful. Mr.  Mayer  testified  that  at  the  meeting  in 
July,  Mr.  Eric  Johnston  presented  a  three-point  pro- 
gram, and  that  they  did  adopt  the  program,  but  not 
point  two.  This  was  the  point  that  people  who  were 
charged  with  Communism  should  be  discharged  by 
the  industry.  Mr.  Mayer,  at  that  time,  stated  his 
opposition.  He  again  repeated  his  opposition  as  Mr. 
E.  J.  Mannix,  another  executive,  did  when  the  agents 
or  investigators  of  the  Congressional  Committee  on 
Un-American  Activities  sought  to  have  it  achieved 
by  insisting  that  certain  writers,  naming  Cole  by 
name,  should  be  discharged.  Mr.  Mannix,  as  his  testi- 
mony showed,  used  some  very  strong  words  in  reject- 
ing the  suggestion.  Mr.  Mayer  admitted  that,  while 
he  did  not  use  the  language  attributed  to  him  by  Mr. 
Mannix,  that  it  expressed  his  sentiments. 

So  that  we  find  this  situation :  that  Mr.  Eric  John- 
ston sought,  early  in  July,  1947,  the  adoption  of  a 
policy  that  would  conform  to  the  demand  that  this 
legislative  committee  [329]  had  made  upon  a  private 
employer  to  discharge  an  employee  who  was  bound 
to  them  by  contract.  He  failed  in  that.  At  that  time, 
no  one  had  appeared  before  anybody;  no  one  had 
]:»rought  themselves  publicly  into  contempt,  least  of 
all,  Mr.  Cole.  The  Committee  had  already  decided 
that  they  would  force  the  industry  to  discharge  cer- 
tain men  whom  they  considered  suspect.  Mr.  Mayer 
said  that  he  was  not  going  to  do  that,  that  there  was 
nothing  subversive  in  any  script  that  Mr,  Cole  had 
written,  and  that,  so  far  as  he  was  concerned,  Mr. 
Cole's  employment  would  continue.  And  Mr.  Mannix 
concurred  in  that  in  less  elegant  language  and  prob- 
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ably  less  polished  words  than  Mr.  Mayer  used  under 
the  circumstances.  Nothing  was  done.  And  then  we 
find  that  Cole's  appearance  before  the  Committee 
was  discussed.  At  no  time  was  any  instruction  given. 
At  no  time  was  there  any  intimation  to  Mr.  Cole 
as  to  what  he  was  to  do.  He  went  to  Washington 
and  used  his  own  judgment.  His  employers  knew 
that  he  had  been  subpoenaed.  They  knew  that  he  had 
voluntarily  accepted  service  of  the  subpoena  in  the 
barbershop  of  the  studio,  but  at  no  time  did  they  tell 
him,  "You  had  better  be  careful  as  to  what  you  say 
or  do.  You  know  we  are  dealing  with  a  sensitive 
public. ' '  In  other  words,  all  the  rationalization  which 
Mr.  Eric  Johnston  later  on  brought  up  was  an  after- 
thought which  never  existed  in  the  minds  of  the 
executive  directors  of  Loew's  Incorporated.  There 
is  no  need  to  refer  to  Mr.  Johnston's  testimony  in 
detail.  But  he  did  not  alter  the  complexion  of  the 
case.  I  am  making  this  statement  [330]  so  that  counsel 
will  understand  that — I  am  not  merely  adopting  the 
findings  of  the  jury,  because  I  do  not  concede  that 
I  am  bound  to  adopt  them  in  toto.  Of  course,  if  I 
felt  the  jury  was  unjustified  in  its  conclusions  upon 
the  questions  submitted  to  them,  I  would  not  wait 
until  a  motion  for  a  new  trial  was  made.  On  the 
contrary,  under  the  declaratory  judgment  law  (5), 
I  would  set  it  aside  now.  To  me  it  is  evident,  as  Mr. 
Johnston  indicated,  that  it  was  his  insistence,  his 
high  pressure  methods  which  resulted  in  the  adoption 
of  this  policy.  When  he  made  that  statement,  I  was 
rather  surprised  that  a  man,  who  was  in  their  employ, 
should  have  talked  so  contemptuously  of  the  actions 
of  the  New  York  Committee  as  he  did.  He  testified 
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that  they  were  not  getting  anywhere ;  that  there  was 
too  much  argument.  And  he  finally  said  that  he  was 
"sick  and  tired"  of  dealing  with  people  who  were 
so  vacillating,  and  tired  of  their  recalcitrance.  Evi- 
dently he  felt  it  was  his  duty  to  express  his  contempt 
or  disdain  that  they  were  so  vacillating.  (6)  And  I 
think  it  was  Mr.  Mayer  who  testified  that  even  then, 
the  final  assent  was  given  reluctantly. 

So  we  find  this  situation,  that  this  notice  does  not 
contain  or  designate,  in  the  language  of  the  cases,  a 
cause  which,  from  the  standpoint  of  the  master,  act- 
ing in  good  faith,  is  true.  (7) 

IV. 

No  Real  Ground  for  Suspension 

We  are  not  dealing  with  that  kind  of  ground.  We 
are  dealing  with  a  ground  which  did  not  exist  at  any 
time  from  [331]  July  until  the  date  of  October  3rd, 
even  "as  a  twinkle  in  the  eye"  of  MGM,  as  a  possible 
ground  for  discharge.  That  was  put  in  by  the  resolu- 
tion proposed  by  Mr.  Johnston — a  resolution  which, 
so  far  as  he  was  concerned,  had  its  inception  way  back 
in  July.  In  other  words,  Mr.  Johnston,  in  July,  had 
determined  to  accede  to  the  request  of  the  Un-Ameri- 
can Activities  Committee  that  certain  persons,  whom 
they  considered  suspect — among  them  Cole — should 
be  discharged.  He  sought  to  achieve  that  in  July  by 
the  statement  of  policy  No.  2.  He  did  not  succeed. 
And  then,  when  the  hearings  were  held,  he  came  back 
to  the  proposition  and,  in  his  dogmatic,  doctrinarian 
manner,  decided,  in  his  opinion,  that  this  conduct 
warranted  acceding  to  the  request  that  these  men  be 
discharged.  In  other  words,  if  I  were  to  use  expres- 
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sions  from  philosophy,  I  would  say  that  Mr.  Mayer 
exhibited  pragmatism  while  Mr.  Johnston  was  dog- 
matic, doctrinarian  and  absolutist.  Of  course,  we  all 
know  what  pragmatism  means.  Mr.  Mayer  repre- 
sented, to  my  mind,  the  better  type  of  business  execu- 
tive, who  believes  in  living  and  letting  live.  He  be- 
lives  that,  so  long  as  an  employee  complies  with  his 
contract,  he  is  not  going  to  tell  him  what  to  say,  and 
that,  regardless  of  what  private  opinions  he  may 
have,  if  he  did  not  try  to  instill  them  into  the  pic- 
tures, it  was  not,  so  far  as  he  was  concerned,  a  ground 
for  breaching  the  contract.  And  Mr.  Mannix  put  the 
matter  very  emphatically  when  he  said  that  Mr.  Cole 
could  not  possibly  put  anything  subversive  in  the 
pictures,  and  he  challenged  the  investigators  to  show 
him  any  such  matters.  To  put  it  differently,  Mr. 
Mayer  and  Mr.  Mannix  took  the  [332]  view  that,  if 
you  had  as  an  employee,  a  rake,  so  long  as  he  kept 
away  from  your  daughters  and  other  members  of 
your  family,  you  would  not  discharge  him.  Mr.  John- 
ston, on  the  contrary,  is  what  we  call  in  philosophy  an 
absolutist.  He  does  not  believe  that  life  is  what  we 
call  in  painting  a  chiaroscuro — a  mixture  of  light 
and  shadow.  He  believes  that  life  is  what  Cotton 
Mather  or  Timothy  Dwight  thought  it  was.  Mr.  John- 
ston believes  that  the  mere  accusation  that  these  men 
were  Communists  was  sufficient  to  warrant  ceasing 
their  employment.  He  was  not  interested  in  and  he 
didn't  realize  that,  more  important  than  that,  is 
the  sacredness  of  a  contract,  which  the  common  law 
has  respected,  and  a  policy  which  is  embodied  in  our 
Constitution,  which  contains  a  mandate  that  a  person 
shall  not  be  deprived  of  life,  liberty  or  property 
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without  due  process  of  law  (8),  that  a  contract  is 
jDroperty  and  that  even  a  legislature  cannot  deprive 
a  person  of  property  without  due  process  of  law. 
For  that  reason,  while  he  envisaged  the  possibility 
that  legal  difficulty  might  be  encountered,  he  was 
Avilling  to  brush  aside  the  contractual  obligations  of 
this  defendant.  What  he  wanted  to  achieve  was  a 
dogmatic  declaration  of  policy  and  leave  MGM  to 
shift  for  itself  in  trying  to  find  a  legal  excuse  for 
breaking  the  contract. 

Lest  it  be  thought  that  I  am  not  speaking  from 
the  book,  I  will  give  you  the  exact  statement  that 
the  Reverend  Timothy  Dwight,  President  of  Yale 
College,  made  about  the  Jefferson  election.  He  said: 

*'We  may  see  our  wives  and  daughters  the 
victims  of  legal  prostitution ;  soberly  dishonored, 
speciously  [333]  polluted;  the  outcasts  of  deli- 
cacy and  virtue,  the  loathing  of  God  and  man." 

I  am  using  that  illustration  not  by  way  of  com- 
parison, but  merely  to  illustrate  that  that  dogmatic 
type  of  mind  has  existed  in  the  United  States  for 
a  long  time.  In  the  past,  it  was  confined  to  a  certain 
type  of  the  clergy.  But  Mr.  Johnston  has  demon- 
strated to  me  that  it  has  reached  the  sacred  precincts 
of  business,  and  certain  business  men  now  have  as 
dogmatic  attitude  towards  the  relations  with  the  pub- 
lic and  the  effect  of  a  person's  conduct  as  that  of 
these  clerical  men  in  our  history.  In  English  history, 
you  can  go  back  to  Oliver  Cromwell,  and  find  that  he 
almost  gloated  over  the  massacre  at  Drogheda,  in 
1649.  And,  even  before  that,  to  others.  So,  that  this 
plaintiff  was  made  to  suffer  the  penalty  not  for  an 
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act  which  his  employer  considered  a  ground  for 
breach  of  contract,  but  for  a  dogmatic  attitude  on 
the  part  of  an  executive  of  the  Association,  who  was 
of  the  opinion  that  his  ''doxy  is  the  only  orthodoxy 
and  everybody  else's  doxy  is  heterodoxy". 

The  upshot  of  the  whole  matter  is  this.  We  are 
confronted  with  a  situation  which  was  induced  by 
Mr.  Johnston's  conviction  that  men  who  profess  cer- 
tain heterodox  ideas,  regardless  of  contract,  should 
be  immediately  discharged,  as  requested  by  the  in- 
vestigators— a  policy  which  he  sought  to  have 
adopted  months  before  any  act  was  committed  by 
Mr.  Cole,  which  he  later  succeeded  in  having  adopted 
by  the  Association  over  the  reluctant  assent  of  Mr. 
Mayer  and  Mr.  Mannix,  the  actual  working  [334] 
executives  of  MGM.  And  this  resulted  then  in  a 
condition  whereby  a  wish  entertained  by  Mr.  John- 
ston over  a  period  of  months,  unconnected  with  any 
particular  act  of  this  plaintiff,  was  transmuted  into 
the  resolution.  And  MGM  was  left  in  the  position  of 
having  to  retro ject  into  the  past  this  policy  and  to 
find  a  legal  cause  for  breaching  a  contract  and  ridding 
themselves  of  an  employee  with  whose  services  they 
had  been  entirely  satisfied.  Of  course,  they  were 
within  their  legal  rights  to  do  so  and  use  that  as  an 
excuse.  But  an  American  Jury  has  found  that  Mr. 
Louis  B.  Mayer  was  right  and  Mr.  Eric  Johnston 
was  wrong,  and  that  Loew's  Incorporated  was  com- 
pelled to  defend  this  lawsuit,  not  because  its  own 
executive  directors  felt  that  anything  had  been  done 
to  degrade  the  industry  or  degrade  Cole,  but  because 
Mr.  Eric  Johnston,  through  his  persuasion,  insistence 
and  dogged  determination,  had  caused,  over  their 


Lester  Cole  205 

reluctant  assent,  the  adoption  of  a  certain  policy. 
Placed  in  a  position  where  they  had  to  find  a  legal 
cause,  the  ''dear  old  morality  clause"  was  dug  up  and 
an  effort  was  made  to  tie  this  matter  to  it. 

That  is  the  way  I  interpret  the  verdict  of  this 
jury.  In  what  I  have  said,  I  do  not  wish  to  appear 
to  be  critical  of  Mr.  Johnston.  He  is  a  man  of  dis- 
tinguished achievements.  He  feels  very  certain  of 
his  position,  and  he  certainly  must  have  given  satis- 
faction to  his  employers.  All  I  mean  to  say  is  that 
I  am  satisfied,  as  the  jury  must  have  been,  that  MGM 
did  not  want  this  contract  terminated,  and,  had  the 
matter  been  left  to  their  own  judgment,  they  never 
would  have  done  so.  In  sum,  it  was  the  act  of  Mr. 
Johnston  and  the  New  York  Office,  as  Mr.  Mayer 
said,  which  forced  them  to  adopt  a  policy  which  an 
[335]  American  jury,  with  all  the  facts  before  them, 
now  says  was  not  ground  for  a  suspension  of  the 
contract. 

V. 

A  Precedent 

Another  observation  to  show  that  history  repeats. 
Here  is  an  anomolous  position  where  an  employee, 
who  has  given  satisfaction,  whom  they  actually  want, 
and  whom,  if  I  understand  counsel  for  the  defendant 
right,  even  now  they  do  not  want  to  let  go,  so  as 
to  give  him  freedom  to  use  his  talents  elsewhere — 
a  man  of  that  type  was  suspended  and  kept  without 
a  salary  for  over  a  year  to  satisfy,  not  a  deep  convic- 
tion of  his  employer,  but  a  policy  which  the  employer 
adopted,  along  with  other  employers  in  the  industry. 
However,  that  is  not  new  in  the  industry. 
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In  March  of  1929,  I  decided  the  Goiidal  case. 
There,  an  attempt  was  made  to  dismiss  an  employee, 
who  had  been  entirely  satisfactory,  merely  because 
she  had  hurt  the  ego  of  the  director,  Mr.  Cecil  B. 
DeMille,  by  saying  ''no"  instead  of  "yes".  Instead 
of  discharging  her  when  she  dared  say  "no",  Mr. 
DeMille  kept  her  on  for  several  weeks,  until  she  had 
finished  a  picture,  and  then  sought  to  discharge  her. 
And  the  reaction  of  not  only  myself,  but  of  the  higher 
courts  of  California  was  identical  with  the  reaction 
of  the  jury  in  this  case.  And  that  is  what  I  said:  (9) 

"The  anomolous  situation  in  the  case  is  this :  Every- 
one, from  president  to  director,  has  [336]  nothing 
but  praise  for  the  artistry  of  the  plaintiff.  They  do 
not  complain  of  any  general  deficiency  in  the  very 
pictures  in  which  the  disagreements  were  had.  As  to 
one,  at  least,  the  director  said  it  was  not  only  the  best 
picture  he  had  made,  but  the  best  'he  ever  hoped  to 
make',  although  he  is  still  a  young  man.  The  esti- 
mates of  the  finished  product  by  professional  critics 
were  of  the  same  character.  It  was  testified  that  no 
artist  is  so  earnest  about  her  work — so  desirous  of 
appearing  to  best  advantage.  This  was  the  motivation 
of  the  suggestions  that  were  made  by  her.  Many  of 
them,  the  very  men  who  now  testify  to  her  tempera- 
mental deficiencies,  admit  they  followed  it.  It  was  to 
her  interest,  as  well  as  to  the  interest  of  the  defend- 
ant, that  she  be  at  her  best.  The  defendant  was  im- 
mediately interested.  But  she  had  an  even  greater 
stake — her  entire  future  career.  She  was  not  a  'hack' 
actress,  but  an  artist  receiving  Avhat  (even  in  thea- 
trical circles)  must  be  considered  a  very  substantial 
remuneration,  increasing  each  year.  Her  value  lay, 
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one  must  assume,  not  in  her  ability  to  ol)ey  directions 
slavishly — for  the  humblest  extra  can  do  that — but 
in  her  ability  to  inject  the  force  of  her  personality, 
experience  and  intelligence  into  the  acting.  And  if 
she,  having  been  employed  with  a  \dew  to  her  [337] 
known  capabilities,  could  not  have  been  compelled 
to  perform  parts  of  an  inferior  character,  destruc- 
tive of  her  artistic  reputation,  was  she  not  within 
her  rights  in  arguing  about  (or  even  objecting  to) 
particular  scenes,  which  did  not  give  full  scope  to 
her  artistic  ability,  or  in  endeavoring  to  have  them 
changed,  so  as  to  show  her  to  best  advantage?  We 
believe  she  was.  There  is  no  more  personal  art  than 
the  dramtic  art;  none  that  depends  so  much  upon 
the  whims  of  the  public.  A  dramatic  actress,  of  the 
stage  or  screen,  may,  by  one  false  move,  by  one 
appearance  in  a  play  inferior  in  character  to  those 
of  her  previous  repertoire,  destroy  and  ruin  her 
artistic  reputation  and  see  the  effort  of  years  turned 
to  naught.  Shall  we  say  then  that,  when  an  actress 
of  admitted  ability,  demurs  to  certain  scenes  in  which 
she  is  required  to  act,  and  thereby  causes  some  delay 
in  the  production  of  a  motion  picture,  she  is  guilty  of 
such  disobedience  as  to  justify  her  dismissal?  We 
believe  not.  At  any  rate,  not  when,  from  the  very 
beginning  of  her  employment  by  the  defendant,  she 
was  led  to  believe  that  her  suggestions  would  be 
welcome,  when  such  were  asked,  as  appears  from 
the  undisputed  testimony  relating  to  the  conversa- 
tions which  preceded  the  writing  of  the  letters  which 
are  Exhibits  13,  14  and  15,  (the  latter  dated  June  21, 
1927,  and  relating  to  the  very  [338]  picture  upon 
which  most  of  the  difficulties  seem  to  center).  Nor 
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when,  in  most  instances,  her  objections  being  over- 
ruled, she  performed  as  directed,  and  the  play,  as 
a  whole,  was  accepted  as  praiseworthy  by  all,  includ- 
ing the  directors  with  whom  the  arguments  were 
had." 

And  then  I  referred  to  another  fact : 

"Nor  do  we  think  that  the  delays  in  arriving  on 
the  set  were  of  a  character  to  justify  the  repudiation 
of  her  contract  by  the  defendant.  Some  of  these 
incidents  occurred  prior  to  the  renewal  of  March 
30,  1927.  They  should  not,  therefore,  now,  be  given 
more  weight  than  the  defendant  gave  to  them  when, 
knowing  of  their  occurrence,  it  made  the  renewal." 

So  the  problem  confronting  us  here  is  not  entirely 
new.  On  the  contrary,  we  have  a  precedent  which  was 
approved  by  the  District  Court  of  Appeal  and  by 
the  Supreme  Court  of  California.  (10) 

VI. 

Conclusion 

In  saying  what  I  have  said,  I  am  not  to  be  under- 
stood as  expressing  any  views  as  to  whom  a  man  may 
or  may  not  employ.  If  an  employer,  consistently 
with  the  law,  should  enter  into  a  contract,  and  insist 
that  as  a  condition  of  employment,  an  employee  shall 
wear  a  toupee,  and  afterwards  discharges  him  be- 
cause he  did  not  [339]  do  so,  I  presume  the  employer 
could  demand  compliance.  But  in  this  case,  I  take 
this  verdict  of  the  jury  to  mean  that,  when  a  contract 
provides  for  the  conditions  of  employment,  the  ter- 
mination is  governed  by  the  conditions  in  the  contract. 
And  the  verdict  in  this  case  means  also  that,  whether 
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the  motion  picture  industry  has  or  has  not  the  right 
to  employ  men  who  are  Communists  or  accused  of 
Communism,  when  they  do  employ  a  man  and  specify 
the  grounds  which  govern  the  relationship  between 
the  parties,  they  cannot  use,  as  a  ground  for  dis- 
charge, a  cause  which  was  not  thought  of  at  any  time 
by  his  employer,  but  which  was  forced  upon  the 
employer  by  a  policy  of  the  industry,  adopted  with 
reluctant  assent.  This  is  not  to  say  that  Loew's 
Incorporated  does  not  have  the  right  to  bind  itself 
to  a  course  of  conduct.  It  realize  that  motion  picture 
making  is  a  rather  "touchy"  business,  and  ever  since 
they  took  a  former  cabinet  officer,  Mr.  Will  Hayes, 
and  gave  him  the  same  position  which  Mr.  Eric 
Johnston  now  occupies,  they  have  had  problems  to 
meet,  problems  relating  to  the  public's  attitude.  And 
they  have  a  right  to  adopt  any  policy  they  choose, 
provided  it  does  not  violate  the  law.  But  when  they 
have  a  contract,  they  cannot  take  a  policy  which  was 
not  in  the  minds  of  the  parties  when  the  contract  was 
entered  into  or  at  the  time  an  alleged  act  was  com- 
mitted, and  then  read  it  into  the  contract  in  order 
to  make  it  a  ground  for  the  employee's  discharge. 
This  case  presents  a  similar  situation  to  that  which 
arose  in  the  Goudal  case,  in  which  I  held — with  the 
approval  of  the  higher  courts  of  California — that, 
assuming  that  Mr.  Cecil  DeMille,  the  director,  had 
[340]  the  right  to  discharge  Miss  Goudal  when  she 
declined  to  act  in  a  scene,  they  could  not  allow  her 
to  go  on  and  finish  the  picture  and  then  say,  ''Now, 
]\Iademoiselle,  you  are  through  now,  and  we  discharge 
you  because  three  weeks  ago  you  dared  say  'no'  to 
Mr.  DeMille."  In  effect,  this  is  the  lawsuit  here,  and 
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I  so  interpret  the  action  of  the  jury.  They  saw, 
rightly,  that  that  was  the  only  problem  involved — 
not  Communism,  not  whether  Mr.  Cole  was  or  was 
not  a  Communist. 

I  agree  with  their  conclusion,  and  I  have  indicated 
why  I  accept  it.  In  doing  so,  I  am  not  expressing  any 
philosophy  other  than  the  philosophy  which  I  have 
expressed  here,  that,  as  a  Judge,  I  must  enforce  the 
right  of  contract.  Nor  do  I  express  any  sympathy  for 
or  believe  in  the  heterodox  doctrine  denounced  by 
the  Association  of  Producers.  Anyone  can  go  to  my 
book  on  the  Constitution  (11)  and  to  my  recent 
article,  "The  Background  of  the  American  Bill  of 
Rights",  (12)  where  I  indicate  why  I  consider  Com- 
munism, Fascism,  Naziism,  Falangism,  as  all  alike, 
i.e.,  totalitarian  doctrines  which  are  contrary  not 
only  to  the  letter,  but  also  to  the  spirit  of  American 
life — doctrines  which  I  disapprove  and  have  always 
disapproved. 

Dated  this  20th  day  of  December,  1948. 

/s/  LEON  R.  YANKWICH, 
Judge.  [341] 

NOTES  TO  TEXT 

1.    The  questions  and  answers  were : 

(1)  Did  the  plaintiff  Lester  Cole,  by  his  statements 
and  conduct  before  the  House  Committee  on  Un- 
American  Activities,  in  connection  with  the  hearing 
held  by  said  Committee,  bring  himself  or  tend  to 
bring  himself  into  public  hatred,  contempt,  scorn 
or  ridicule  ? 

Answer :    No. 


Lester  Cole  211 

(2)  Did  the  plaintiff  Lester  Cole,  by  his  statements 
and  conduct  before  the  House  Committee  on  Un- 
American  Activities,  in  connection  with  the  hearing 
held  by  said  Committee,  tend  to  shock,  insult  or  offend 
the  community  ? 

Answer :    No. 

(3)  Did  the  plaintiff  Lester  Cole,  by  his  statements 
and  conduct  before  the  House  Committee  on  Un- 
American  Activities  in  connection  with  the  hearing- 
held  by  said  Committee,  prejudice  the  defendant 
Loew's  Incorporated  as  his  employer  or  the  motion 
picture  industry  generally? 

Answer :    No. 

(4)  Did  the  defendant  Loew's  Incorporated,  by  its 
conduct  towards  the  plaintiff,  subsequent  to  the  hear- 
ing, waive  the  right  to  take  action  against  him  by 
suspending  him  ? 

Answer :    No. 

2.  The  clause  reads : 

*'5.  The  employee  agrees  to  conduct  himself  with 
due  regard  [342]  to  public  conventions  and  morals, 
and  agrees  that  he  will  not  do  or  commit  any  act  or 
thing  that  will  tend  to  degrade  him  in  society  or 
bring  him  into  public  hatred,  contempt,  scorn  or 
ridicule,  or  that  will  tend  to  shock,  insult  or  offend 
the  community  or  ridicule  public  morals  or  decency, 
or  prejudice  the  producer  or  the  motion  picture, 
theatrical  or  radio  industry  in  general." 

3.  The  wording  of  this  provision  was : 

"In  the  event  of  the  failure,  refusal  or  neglect  of 
the  employee  to  perform  his  required  services  or 
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observe  any  of  his  obligations  hereunder  to  the  full 
limit  of  his  ability  or  as  instructed,  the  producer,  at 
its  option,  shall  have  the  right  to  cancel  and  terminate 
this  employment,  may  refuse  to  pay  the  employee  any 
compensation  for  and  during  the  period  of  such 
failure,  refusal  or  neglect  on  the  part  of  the  em- 
ployee, and  shall  likewise  have  the  right  to  extend  the 
term  of  this  agreement  and  all  of  its  provisions  for 
a  period  equivalent  to  all  or  any  part  of  the  period 
during  which  such  failure,  refusal  or  neglect  con- 
tinues. If  at  the  time  of  such  failure,  refusal  or 
neglect,  the  employee  shall  have  been  instructed  to 
render  any  of  his  required  services  hereunder,  the 
producer  shall  have  the  right  to  refuse  to  pay  the 
employee  any  compensation  for  and  during  the  time 
which  [343]  would  have  been  reasonably  required  to 
complete  such  services,  or  (should  another  person  be 
engaged  or  instructed  to  perform  such  services)  until 
the  completion  of  such  ser^dces  by  such  other  person, 
and  in  any  or  either  of  such  events  the  producer  shall 
also  have  the  right  to  extend  the  term  of  this  agree- 
ment and  all  of  its  provisions  for  a  like  period  of 
time  or  for  any  portion  thereof." 

Despite  the  protection  w^hich  the  power  to  suspend 
gave  to  the  employer,  the  employee  was  forbidden 
to  seek  employment  elsewhere  in  a  clause  which  reads : 

''During  the  period  of  any  such  suspension,  refusal 
to  pay  or  leave  of  absence  the  employee  shall  not 
have  the  right  to  render  his  services  to  or  for  any 
person,  firm  or  corporation  other  than  the  producer 
without  the  written  consent  of  the  producer  first  had 
and  obtained." 

4.    Goudal  V.  DeMille,  1931, 18  C.A.  407. 
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5.  28  U.S.C.,  Sees.  2201,  2202;  California  Code 
of  Civil  Procedure,  Sees.  1060,  1061.  See,  Yankwieh, 
Declaratory  Judgment  under  the  New  Rules  of  Civil 
Procedure,  1940,  1  F.R.D.,  294  et  seq. 

6.  His  own  version  of  his  reaction  to  the  opposi- 
tion of  some  of  the  members  of  the  Association,  in- 
cluding the  two  executives  of  the  defendant  (Mayer 
and  Mannix)  at  the  New  York  meeting  is  very  re- 
vealing: [344]  "And,  finally,  a  resolution  was  pre- 
pared that  seemingly  all  present  could  agree  to. 
Then  Mr.  Mannix  spoke  up  and  said  that  he  didn't 
know  whether  this  should  be  done  or  not  because  of 
the  California  labor  laws,  which  might  mean  within 
the  State  of  California  that  maybe  this  couldn't  be 
done.  Mr.  Byrnes,  our  counsel,  then  spoke  up  and 
said  that  he  had  examined  the  California  State  Labor 
Laws  and  that,  in  his  opinion,  this  was  in  no  way  a 
violation  of  the  State  Labor  Laws  of  California. 
Mr.  Russell,  his  assistant,  also  spoke  on  the  same 
subject  and  I  believe  one  or  two  of  the  other  legal 
counsel  present,  who  came  from  California,  also 
spoke  up  to  the  same  tenor.  Then  Mr.  Goldwyn  ob- 
jected and  said  that  he  felt  they  shouldn't  go  ahead 
with  it.  I  then  arose  and  said  that,  in  my  opinion, 
these  men  would  have  to  make  up  their  minds — I 
think  I  used  the  expression,  "they  would  have  to 
fish  or  cut  bait' — that  I  was  sick  and  tired  of  presid- 
ing over  a  meeting  where  there  was  so  much  vacilla- 
tion; but  I  had  no  authority  to  do  anything;  that 
I  wasn't  like  the  czar  of  baseball  who  discharged 
people  if  their  conduct  wasn't  satisfactory  and  seem- 
ingly had  that  authority ;  but  I  had  no  such  authority ; 
that  either  they  must  adopt  one  or  two  of  these  other 
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alternatives,  in  my  opinion,  continue  to  employ  men 
who  were  supposedly  Communists  and  justify  that 
employment  in  the  eyes  of  the  American  public  or 
they  would  have  the  other  alternative  and  not  em- 
ploy them.  But  for  goodness'  sake,  to  make  up  their 
minds  one  way  or  another.  [345]  There  was  some 
discussion  took  place  after  that  and  finally  it  was 
agreed  they  would  adopt  this  resolution,  which  was 
finally  adopted.  And  the  specific  question  was  asked 
hy  me  of  Mr.  Donald  Nelson,  who  was  a  representa- 
tive of  the  Society  of  Independent  Producers,  of 
which  he  was  their  president  at  that  time,  whether 
he  agreed  to  this.  He  said  he  did.  And  I  believe  one 
gentleman  asked  Mr.  Goldwyn  if  he  agreed  to  it  and 
I  think  someone  asked  Mr.  Wanger  if  he  did,  and 
they  did  and  they  would  go  along. 

' '  The  Court :    Did  Mr.  Mannix  finally  agree  to  it  ? 

"A.  Mr.  Mannix  went  along;  yes.  And  I  think 
with  that  the  meeting  adjourned  for  lunch,  and  we 
had  lunch  the  second  day.  At  that  lunch  we  discussed 
means  and  methods  of  implementing  this  agreement 
by  working  with  the  Guilds  in  Hollj^wood,  to  elicit 
their  help  and  cooperation.  I  mentioned  that  in  pre- 
vious testimonj^  before  the  House  Un-American  Ac- 
tivities Committee  I  said  that  I  felt  that  management 
and  labor  were  responsible  for  cleaning  their  house 
of  Communists :  that  that  was  a  job  for  management 
and  labor  working  together;  that  I  personally  be- 
lieved that  a  Communist  was  a  foreign  agent  and 
subversive,  and  that  I  personally  wouldn't  employ 
a  Communist,  a  known  Communist,  because  he  was, 
in  my  opinion,  a  foreign  agent,  working  for  a  foreign 
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government.  I  said  I  felt  it  was  up  to  management 
and  labor  to  work  together  as  closely  as  they  could 
on  this  problem ;  that  this  was  [346]  one  of  the  things 
in  which  I  felt  that  management  and  lal^or  had  a 
mutual  responsibility  to  help  solve.  I  think  shortly 
after  that  the  meeting  adjourned  and  each  went  to 
their  respective  places." 

7.  May  v.  New  York  Motion  Picture  Corp.,  1920, 
45  C.A.  396,  403-404;  Ehlers  v.  Langley  &  Michaels 
Co.,  1925,  72  C.A.  214,  221 ;  Kiker  v.  Bank  Sav.  Life 
Ins.  Co.,  1933,  27  N.M.  346,  23  P(2)  366,  368;  ^Q 
C.J.S.,  Master  and  Servant,  Sees.  41-44.  As  to  what 
amounts  to  waiver,  see,  Goold  v.  Singh,  1928,  88  C.A. 
339,  343;  Moresco  v.  Foppiano,  1936,  7  CaL  (2)  242, 
245. 

8.  U.  S.  Constitution,  Amendments  V  and  XIY. 

9.  Published  in  Los  Angeles  Journal,  March  20, 
1929. 

10.  Goudal  V.  DeMille,  1931,  118  C.A.  407. 

11.  The  Constitution  and  The  Future,  1935,  re- 
vised in  1937. 

12.  Yankwich,  The  Bankground  of  the  American 
Bill  of  Rights,  37  Georgetown  Law  Journal,  pp.  1 
et  seq. 

[Endorsed] :  Filed  Jan.  1,  1949.  [347] 
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[Title  of  District  Court  ant  Cause.] 

NOTICE  OF  APPEAL 

Notice  is  hereby  given  that  defendant  Loew's  In- 
corporated hereby  appeals  to  the  United  States  Court 
of  Appeals  for  the  Ninth  Circuit  from  the  judgment 
entered  in  this  action  on  December  30, 1948,  in  Judg- 
ment Book  54,  page  775. 

Dated  January  27th,  1949. 

IRVING  M.  WALKER, 
HERMAN  F.  SELVIN, 
LOEB  and  LOEB, 

By   /s/  HERMAN  F.  SELVIN, 

Attorneys  for  Defendant. 

[Endorsed] :  Filed  Jan.  27,  1949.  [348] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  EXTENDING 
TIME  FOR  FILING  RECORD  ON  APPEAL 
AND  FOR  DOCKETING  APPEAL  PURSU- 
ANT TO  RULE  73(g) 

Whereas  the  record  of  the  proceedings  of  Septem- 
ber 14,  October  25  and  November  30,  1948,  herein 
has  not  as  yet  been  transcribed  ])y  the  court  re- 
porter ;  and 

Whereas  the  extension  of  time  hereinafter  re- 
quested will  terminate  on  a  day  prior  to  ninety  days 
from  the  date  of  filing  the  notice  of  appeal.  Now, 
Therefore, 

It  Is  Hereby  Stipulated  that  the  time  for  filing 
the  record  on  appeal  and  for  docketing  the  appeal 
may  be  extended  until  and  including  April  8,  1949. 

Dated  March  2,  1948. 

KENNY  AND  COHN, 
CHARLES  J.  KATZ, 
GALLAGHER,  MARGOLIS, 

McTERNAN  &  TYRE, 
By  /s/  ROBERT  S.  MORRIS,  JR. 

Attorneys  for  Plaintiff.  [355] 

IRVING  M.  WALKER, 
HERMAN  F.  SELVIN, 
LOEB  AND  LOEB, 
By  /s/  HERMAN  F.  SELVIN, 

Attorneys  for  defendant. 
It  Is  So  Ordered. 
Dated:  March  2,  1949. 

/s/  LEON  R.  YANKWICH, 
District  Judge.  [356] 
[Endorsed] :  Filed  March  2,  1949. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  from  1  to  356,  inclusive,  contained  the 
original  papers  on  removal  as  certified  by  the  Clerk 
of  the  Superior  Court  of  the  State  of  California 
in  and  for  the  County  of  Los  Angeles  consisting  of 
Complaint,  Notice  of  Filing  and  Hearing  Petition 
for  Removal,  Petition  for  Removal,  Bond  on  Re- 
moval, Summons  with  proof  of  service  thereon, 
Minute  Order  of  February  2,  1948,  granting  peti- 
tion for  removal  and  Order  for  Removal:  and  the 
original  Answer  of  Loew's  Incorporated  and  De- 
mand for  Jury  Trial;  Notice  of  Motion  for  Judg- 
ment on  the  Pleadings ;  Application  and  Affidavit  re 
Transfer  of  Cause;  Notice  of  Hearing;  Stipulation 
and  Order  re  Application  for  Transfer;  Opinion 
filed  March  29,  1948,  with  affidavits  of  James  M. 
Carter,  Alice  Scully,  Albert  Mellinkoif,  Saoul  Lourie, 
Helen  Mellinkoff  and  David  Mellinkoff;  Order  on 
Application  for  Disqualification  and  Transfer  of 
Cause ;  Order  on  Motion  for  Judgment  on  the  Plead- 
ings; Pre-Trial  Order;  Notice  of  Motion  for  Judg- 
ment on  the  Pleadings ;  Requested  Jury  Instructions 
Refused  by  the  Court  and  Forms  of  Special  Verdict 
Proposed  by  Plaintiff  and  Defendant;  Court's  In- 
structions to  Jury ;  Special  Verdict ;  Defendant's  Ob- 
jections to  Form  of  Proposed  Findings  of  Fact  and 
Conclusions  of  Law  and  Judgment;  Ruling  on  Ob- 
jections; Findings  of  Fact  and  Conclusions  of  haw; 
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Judgment;  Notice  of  Entry  of  Judgment;  Opinion 
filed  January  11,  1949;  Notice  of  Appeal;  Super- 
sedeas Bond  and  Bond  for  Costs  on  Appeal ;  Desig- 
nation of  Record  on  A^apeal  and  Stipulation  and 
Order  Extending  Time  for  Filing  Record  on  Appeal 
and  Docketing  Appeal  which,  together  with  original 
Plaintiff's  Exhibits  in  Evidence  Nos.  1,  2,  3,  4,  5,  6, 
7,  8,  9,  10,  13,  14  and  15  and  original  Defendant's 
Exhibits  in  Evidence  B,  C,  and  I  and  original  Court's 
Exhibit  1  and  original  Plaintiff's  Exhibits  for  Iden- 
tification Nos.  11  and  12  and  original  Defendant's 
Exhibits  for  Identification  A,  D,  E,  F,  F-1,  F-2,  F-3, 
F-4,  G  and  H  and  original  Reporter's  Transcript  of 
Proceedings  on  March  15,  June  28,  September  14, 
October  25,  November  30,  December  1,  8,  9, 10, 13, 14, 
15,  16,  17  and  20,  1948,  transmitted  herewith  con- 
stitute the  record  on  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $2.00  which 
sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  30th  day  of  March,  A.D.,  1949. 

(Seal)  EDMUND  L.  SMITH, 

Clerk. 
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In  the  District  Court  of  the  United  States  for  the 

Southern  District  of  California, 

Central  Division 

Honorable  Leon  R.  Yankwich,  Judge  Presiding. 
No.  8005-Y  Civil 

LESTER  COLE, 

Plaintife, 
vs. 

LOEWS  INCORPORATED,  etc.,  et  al., 

Defendants. 

REPORTER'S  TRANSCRIPT 
OF  PROCEEDINGS 

Appearances:  For  the  Plaintiff:  Kenny  &  Cohn,  by 
Robert  W.  Kenny,  Esq.,  Morris  E.  Cohn.  Esq.,  Char- 
les J.  Katz,  Esq.,  Gallagher,  Margolis,  McTernan  & 
Tyre,  by  Ben  Margolis,  Esq.  For  the  Defendants: 
Loeb  &  Loeb,  by  Herman  F.  Selvin,  Esq.,  Milton 
Rudin,  Esq.  [1*] 

Los  Angeles,  California 
Monday,  March  15,  1948—10:00  a.m, 

Mr.  Cohn :  There  was  filed  in  this  proceeding  this 
morning  a  reply  memorandum,  which  your  Honor 
has  not  had  a  chance  to  see. 

The  Court:  I  saw  the  first  memorandum.  One 
thing  you  gentlemen  overlooked,  which  was  very  im- 
portant. I  have  read  your  memorandum.  You  cannot 
render  a  declaratory  judgment  on  the  pleadings.  In 


*  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Reporter's  Transcript. 
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a  declaratory  judgment  the  Court  has  discretion, 
whether  he  shall  render  it  or  not,  but  it  cannot  be 
rendered  on  the  pleadings.  That  is  what  you  seem  to 
have  overlooked.  I  call  your  attention  to  an  article  in 
1  Federal  Rules  Decisions,  entitled:  Declaratory 
Judgment  under  the  New  Rules  of  Civil  Procedure, 
written  by  Leon  R.  Yankwich,  Judge,  United  States 
District  Court,  and  delivered  before  the  Judicial 
Conference  of  the  Ninth  Circuit  at  San  Francisco, 
California.  It  is  a  good  article.  I  wrote  it  myself, 
not  my  law  clerk,  because  I  have  none.  On  page  301 
this  statement  appears: 

"The  granting  of  relief  is  discretionary.  But  the 
discretion  is  a  judicial  discretion.  The  Court  cannot 
refuse  to  exercise  it  when  facts  warrant  its  exercise. 
This  would  constitute  an  abuse  of  discretion  which, 
like  other  abuses  of  discretion,  is  reviewable."  [2] 

It  cites  92  Fed.  2d.,  406,  4  Cir.;  103  Fed.  2d.,  13,  7 
Cir. ;  102  Fed.  2d.,  105. 

How  can  you  render  a  judgment  on  the  pleadings 
in  a  matter  which  involves  discretion  ? 

Mr.  Cohn :  I  admit  that  your  Honor  has  the  right 
to  deny  the  motion  on  the  ground  that  not  enough 
appears  from  the  pleadings  to  form  the  basis  for 
the  exercise  of  discretion.  But  the  power  does  exist. 
Whether  your  Honor  cares  to  exercise  the  power  or 
not  is  a  matter  of  judiscial  discretion. 

It  is  the  position  of  the  plaintiff,  and  the  moving 
party,  that  enough  appears  from  the  pleadings  to 
render  judgment,  if  your  Honor  wants  to  exercise 
that  power.  Your  Honor  has  the  power  to  do  so.  I 
know  your  Honor  has  read  the  pleadings,  but  I  would 
like  to  read  from  them,  because  I  want  to  comment 
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on  the  notice  of  suspension,  because  that  is  the  key 
document  in  the  case. 


*■>«■** 


Without  reading  the  contract  in  full,  because  that 
would  take  too  long  and  is  unnecessary 

The  Court :    I  have  read  it. 

Mr.  Cohn:  The  suspensory  provisions  fall  into 
three  classifications:  There  is  the  right  to  suspend 
for  disability  or  incapacity  of  the  employee.  There 
is  the  right  to  suspend  for  force  majeure.  Both  of 
which  are  temporary  in  character.  But  the  suspen- 
sion that  is  not  temporary  in  character  is  non-per- 
formance of  the  contract,  for  failure  to  perform.  [5] 

It  is  the  position  of  the  plaintiff  that  the  failure 
which  was  referred  to,  and  which  would  give  the  em- 
ployer the  right  to  suspend,  is  a  failure  which  he  can 
remedy.  That  is  to  say,  if  he  is  given  an  assignment, 
and  refuses  to  work  on  it,  if  he  does  not  report  to 
work,  he  can  be  suspended,  and  the  employer  can 
terminate  the  contract  so  as  not  to  be  deprived  of  his 
services  during  that  time. 

The  failure  referred  to  here  is  not  that  kind  of 
failure,  because,  in  the  first  place,  it  does  not  lie 
within  the  defendant's  power  to  terminate  and  sus- 
pend. In  the  second  place  it  does  not  lie  within  the 
emplo3^er's  right  to  cite  these  kind  of  conditions  for 
termination  or  suspension.  It  is  not  within  the  plain- 
tiff's power  to  purge  himself  of  contempt.  It  is  not 
within  his  power  to  acquit  himself,  and  we  insist  it 
is  not  within  the  right  of  the  employer  to  demand 
an  oath  concerning  the  party  affiliations  of  an  em- 
ployee as  a  prerequisite  to  continuing  employment. 
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The  Court :  That  is  not  the  point.  You  are  not  con- 
sidering that  as  a  breach  of  contract.  You  are  merely 
asking  a  declaratory  judgment. 

Mr.  Cohn:     That's  right. 

The  Court:  A  declaratory  judgment  is  merely  a 
declaration  of  rights.  Therefore,  unless  you  consider 
that  a  repudiation, — there  are  all  sorts  of  matters, 
]uit  there  must  be  considered  the  question  of  whether 
he  can  be  [6]  employed  by  somebody  else,  what  money 
he  can  earn,  and  so  forth.  I  can't  preemptorily  order 
the  defendant  to  employ  the  plaintiff. 

Mr.  Cohn :  I  think  your  Honor  has  stated  the 
problem.  Whether  this  notice  of  suspension  is  ef- 
fective. We  have  two  instruments  before  the  Court. 
The  only  thing  the  plaintiff  is  interested  in  is  whether 
or  not  the  notice  of  suspension  is  effective. 

The  Court:  Supposing  it  is  not,  I  don't  have  to 
decide  that.  Why  doesn't  he  sit  back  and  do  nothing, 
and  then  when  the  time  is  up  sue  for  the  money  ?  This 
is  a  removal  case.  It  was  brought  in  the  Superior 
Court.  The  defendant,  because  it  was  a  foreign  cor- 
poration, brought  it  into  this  Court.  Therefore  we  are 
governed  by  the  law  of  California. 

Mr.  Cohn :  The  reason  is  very  practical  as  well  as 
legal.  This  is  a  contract  for  exclusive  services.  The 
plaintiff  is  not  in  a  position  to  go  out  and  seek  work. 
He  is  forbidden  by  contract  to  go  out  and  work  to 
earn  a  livelihood,  or  to  seek  work  elsewhere.  The 
position  of  the  defendant — I  don't  want  to  use  a 
strong  adjective,  but  it  is  shocking — 

The  Court:  You  say  it  is  shocking.  They  got 
frightened.  They  got  cold  feet.  There  is  no  question 
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al^oiit  it.  They  got  cold  feet  and  were  frightened  by 
the  Thomas  [7]  Committee.  They  don't  need  to  re- 
employ him.  Any  judgment  I  will  render  here  will  be 
no  good,  because  I  cannot  order  the  company  to  re- 
emj^loy  him. 

Mr.  Cohn:  Your  Honor  can,  in  a  declaratory  re- 
lief judgment,  assert  and  state  those  rights. 

The  Court:  Suppose  I  do,  what  good  mil  it  do 
you? 

Mr.  Cohn :  First,  if  your  Honor  can  and  will  find 
the  notice  of  suspension  is  ineffective.  Second,  if  you 
find  they  are  enjoined  from  asserting  that  ground  of 
suspension;  third,  that  plaintiff  is  entitled  to  have 
compliance  provided  by  the  terms  of  the  contract. 
That  is  all  we  ask,  because  the  plaintiff  would  not  be 
in  a  position  to  wait  idly,  and  wait  for  these  years  to 
go  by  until  the  termination  of  the  contract.  This  is  a 
case  for  declaratory  relief  judgment,  and  should  ap- 
peal to  the  discretion  of  the  Court. 

The  Court:     If  there  were  no  issue  of  fact.  But, 

as  I  read  the  answer,  there  are  issues  of  fact.  [8] 
*  *  *  * 

Mr.  Cohn :     There  is  no  issue,  your  Honor. 

The  Court :  Under  Subdivision  5  of  your  contract 
you  say : 

' '  The  employee  agrees  to  conduct  himself  with  due 
regard  to  public  conventions  and  morals,  and  agrees 
that  he  will  not  do  or  commit  any  act  or  thing  that 
will  tend  to  degrade  him  in  society  or  bring  him  into 
public  hatred,  contempt,  scorn  or  ridicule," — They 
should  use  here  obloquy — ''or  that  will  tend  to  shock, 
insult  or  offend  the  community  or  ridicule  public 
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morals  or  decency,  or  prejudice  producer  or  the  mo- 
tion picture,  theatrical  or  radio  industry  in  general." 

How  could  I  decide,  on  a  question  of  pleading, 
without  any  proof,  whether  his  refusal  to  answer  the 
question  had  that  effect  ? 

Mr.  Cohn :  Your  Honor  could  decide,  first  of  all, 
that  it  is  not  relevant  to  a  determination  of  the  right 
to  suspend. 

The  Court:  It  is  relevant,  because  it  is  the  basis 
of  the  contract.  If  that  is  a  condition  of  the  contract, 
a  breach  would  justify  repudiation.  Whether  they 
took  the  wrong  means  is  not  material  here. 

Mr.  Cohn :  I  think  it  is.  That  is  because  the  right 
to  suspend  is  a  higher  right  than  the  right  of  ter- 
mination. The  right  of  termination  exists  by  general 
law,  but  the  right  to  suspend  includes  in  it  precluding 
plaintiff  from  going  out  and  seeking  employment 
elsewhere. 

The  right  to  suspend  is  an  invention  of  later  day 
employers  to  throttle  the  employee's  opportunity  for 
employment,  and  yet  forbidding  him  to  go  elsewhere. 
That  is  written  into  the  contract. 

*     *     *     •Sfr 

We  say  if  the  right  of  suspension  can  actually  exist, 
it  would  be  inequitable  and  voidable,  if  the  suspen- 
sion provided  for  a  defect  which  is  not  remedial,  be- 
cause the  effect  would  be  what  we  have  here  now :  An 
employee  of  the  defendant  who  cannot  go  to  work  for 
anybody,  and  cannot  have  compensation  from  his  em- 
ployer. 

The  Court:  How  about  the  words  contained  in 
lines  24  and  25,  page  9,  ''observe  any  of  his  obliga- 
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tions  hereunder  to  the  full  limit  of  his  ability  or  as 
instructed"?  Doesn't  that  cover  a  situation  which 
lowers  him  in  public  esteem,  as  public  esteem  stands 
at  the  present  time,  with  the  Thomas  Committee  be- 
ing sacrosanct.  His  obligation  is  not  to  do  anything 
that  will  bring  him  into  disrepute.  And  the  motion 
picture  industry,  incidentally,  was  frightened.  They 
got  cold  feet  after  first  taking  the  view  that  they 
were  going  to  allow  free  speech.  I  have  read  Drew 
Pearson.  I  know  who  did  it.  All  of  a  sudden  these 
men  are  brought  into  disrepute,  and  they  have  sus- 
pended them. 

Mr.  Cohn:  We  say,  notwithstanding  this  lan- 
guage, the  right  to  suspend  cannot  exist  except  for 
something  that  is  temporary  and  remedial  on  the  part 
of  the  plaintiff. 

The  Court :  It  is  remedial,  because  he  could  have 
answered  the  question. 

Mr.  Cohn:  It  is  not  remedial  now,  because  it 
speaks  of  a  time  subsequent.  The  terms  laid  down  in 
the  notice  of  suspension,  as  I  have  indicated,  are 
either  he  must  be  purged  or  acquitted. 

The  Court :  He  could  sign  an  affidavit  with  them, 
saying  he  is  not  a  Communist. 

Mr.  Cohn:  I  don't  think  they  have  the  right  to 
require  it  under  Section  2  of  the  Labor  Code. 

The  Court :  I  think  they  have  a  right  to  do  that. 
When  divorce  was  not  popular,  twenty  years  ago, 
they  would  fire  an  artist  who  was  given  a  divorce,  be- 
cause of  the  scandal.  Now  it  just  adds  glamour,  and 
the  sooner  they  remarry  the  better.  Take  the  case  of 
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Mr.  Durocher  and  Miss  Davis.  The  pattern  has 
changed. 

Mr.  Cohn :  I  think  the  pattern  has  been  changed 
to  include  a  provision  which  makes  it  a  misdemeanor 
on  the  part  of  the  employer  to  discharge,  or  threaten 
to  discharge  an  employee  by  forcing  him  to  follow, 
or  refrain  from  following  a  course  or  line  of  political 
activity. 

The  Court :  That  is  true.  You  can't  prevent  a  man 
from  voting.  Let  us  take  my  Councilman,  Ernest 
Debits.  He  is  employed  by  the  Harvey  Tool  Company, 
an  industrial  plant.  Supposing  the  Harvey  Tool  Com- 
pany put  in  a  provision  in  their  contract  that  he  is 
not  to  run  for  public  office  during  employment.  Do 
you  think  the  Labor  Code  would  make  that  illegal  ? 

Mr.  Cohn :     I  don 't  know.  I  think  it  might. 

The  Court :  The  Labor  Code  merely  provides  for 
situations  which  are  not  governed  by  contract.  You 
can 't  require,  for  instance,  that  a  man  not  divorce  his 
wife.  That  would  be  illegal.  A  man  has  a  right  to  run 
for  public  office,  yet,  if  the  man  agrees  with  his  em- 
ployer that  it  would  harm  the  employer  to  run  for 
public  office — I  use  Mr.  Debbs  as  an  illustration.  He 
is  employed  by  an  industrial  company  as  a  public 
relations  man — and  supposing  his  contract  provided 
that  during  the  time  of  employment  he  should  not 
run  for  office, — do  you  think  that  would  not  be  a  legal 
agreement  % 

Mr.  Cohn:  It  might  be.  I  don't  know.  If  a  man 
agrees  not  to  run  for  office,  because  it  is  going  to  take 
his  time  and  interest  away  from  an  employer,  that  is 
one  situation.  But  if  he  were  to  be  employed  mider  a 
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contract  which  said  that  he  must  vote  Republican,  or 
should  not  join  the  Democratic  party,  that  contract 

would  be  illegal. 

*  *  *  * 

Mr.  Selvin :  I  take  it,  your  Honor,  that  the  Court's 
remarks  about  the  purposes  by  which  the  motion 
picture  companies  were  guided  in  these  matters  were 
remarks  made  purely  aliunde,  in  your  discussion 
with  counsel. 

The  Court:  I  am  just  stating  what  appeared  in 
the  press.  I  haA^e  no  interest  one  way  or  another.  I 
am  only  stating  that  originally  they  took  the  attitude 
of  standing  by  the  writers,  and  then  changed  their 
minds,  and  fired  them. 

Mr.  Selvin:  The  record  before  your  Honor  in- 
dicates [16]  nothing  more  than  is  stated  in  general 
terms  in  the  notice  of  suspension. 

The  Court:  We  have  a  right,  in  discussing  these 
matters,  Mr.  Selvin,  to  go  to  the  public  record  too. 
All  I  stated  was  that  it  is  a  fact  that  Mr.  Eric  John- 
ston appeared  and  said  he  was  standing  behind  these 
men.  That  they  have  a  right  to  their  own  opinions. 
And  then  later  on,  after  the  committee  hearings,  they 
all  of  a  sudden  reversed  their  position  and  fired  these 
men.  Is  that  a  correct  statement  of  what  took  place  ? 

Mr.  Selvin:    I  can't  answer  that,  your  Honor. 

The  Court:  Then  you  don't  read  the  newspapers, 
Mr.  Selvin. 

Mr.  Selvin:  In  that  regard  only,  I  don't  read  the 
newspapers. 

The  Court :  I  am  trying  to  clear  the  atmosphere, 
to  make  this  a  simple  lawsuit,  to  determine  the  legal 
questions. 
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Mr.  Selvin:  That  is  the  only  purpose  we  have.  I 
don't  desire  to  discuss  it  at  this  time,  unless  your 
Honor  desires  to  hear  me  in  connection  with  my  ar- 
gument in  the  memorandum. 

The  Court :  I  have  read  your  memorandum.  The 
only  point  before  me  is  whether,  on  the  basis  of  the 
complaint  and  answer,  a  judgment  on  the  pleadings 
should  be  granted.  I  have  already  intimated  to  coun- 
sel that  this  being  a  declaratory  judgment,  it  is  very 
rarely  that  a  declaratory  judgment  action  is  a  matter 
upon  which  you  can  render  a  judgment  on  the  plead- 
ings. 

Mr.  Selvin:  I  certainly  don't  disagree  with  that 
statement  at  all. 

The  Court :     I  know  you  don't. 
*  *  *  * 

Mr.  Selvin :  Let  us  suppose  this  case :  Let  us  sup- 
pose a  case  where  the  picture  industry  is  one  which 
requires  a  very  high  degree  of  public  acceptation  and 
confidence.  Let  us  suppose,  by  reason  of  the  public 
activities  of  the  employee,  that  public  acceptance  and 
confidence  is  strained  or  undermined  or  impaired,  we 
have  a  different  case  in  principle  from  one  in  which 
he  cannot  render  either  an  eight  hours  day  of  serv- 
ice  

The  Court:  Why  don't  yon  terminate  the  con- 
tract? The  answer  to  that  is,  to  terminate  the  con- 
tract. You  are  forbidding  him  from  gainful  useful 
employment  elsewhere.  There  is  no  issue  of  purging 
him  of  contempt.  He  can't  go  before  the  committee 
and  say,  "Yes,  I  will  answer  that  question."  As  a 
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matter  of  fact,  I  don't  think  he  declined  to  answer 
the  question. 

Mr.  Selvin :    He  evaded  answering  it. 

The  Court:  As  a  matter  of  fact,  I  don't  think  he 
declined  to  answer.  There  is  no  power  on  God's 
earth  which  says  a  committee  can  ask  a  man  a  ques- 
tion and  insist  on  an  answer  of  yes  or  no  to  the  ques- 
tion. 

Mr.  Selvin:  It  is  perfectly  clear  from  the  testi- 
mony of  the  particular  plaintiff  in  this  case  that  his 
complete  answer  to  the  question  was  that  he  would 
not  ansAver. 

The  Court:  No,  it  simply  shows  he  said:  "I  will 
[21]  answer  in  my  OAvn  way."  He  never  said,  '^I 
will  not  answer." 

Mr.  Selvin:  Answering  in  his  own  way  was,  in 
effect,  saying  to  the  committee  they  had  no  right  to 
ask  the  question. 

The  Court:  Can  you  cite  any  rule  of  law  which 
holds  that  a  witness  before  a  committee  is  compelled 
to  answer  yes  or  no  ? 

Mr.  Sehin:    I  realize  that. 

The  Court:    There  is  no  such  law. 

Mr.  Selvin:  I  know  there  is  none.  What  I  want 
to  say  in  the  first  place,  the  committee — 

The  Court :  I  am  not  going  outside  of  this  record. 
I  did  go  outside  of  the  record  in  one  instance,  to  make 
a  general  observation,  which  everybody  knows,  be- 
cause it  was  a  fact.  But  the  record  before  the  Court 
gives  his  entire  testimony,  and  at  no  time  did  he 
say,  "I  will  not  answer  that  question." 

Mr.  Selvin :     Suppose  we  concede,  for  the  sake  of 
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argument,  the  point,  so  far  as  the  conduct  is  con- 
cerned, that  it  is  not  what  he  did  before  the  com- 
mittee, but  the  consequences  of  that  conduct  so  far 
as  the  interests  of  the  employer  are  concerned.  There 
is  a  question  of  fact,  whether  those  consequences  oc- 
curred. In  fact,  for  the  purpose  of  this  motion,  it  is 
conceded  that  these  consequences  occurred.  There  is 
no  issue  on  that  for  the  purpose  of  this  motion.  There 
is  an  issue  on  the  case  in  that  regard,  but  for  the  pur- 
pose of  this  motion  it  is  expressly  conceded,  as  a 
result  of  his  conduct  before  the  committee,  he  brought 
himself  into  public  contempt  and  scorn,  on  all  the 
specifications  contained  in  the  notice. 

If  he  did  that,  the  answer  to  why  didn't  we  dis- 
charge him,  instead  of  suspending  him,  is  that  we 
have  the  right,  under  the  contract,  to  terminate  or 
suspend.  That  we  may  exercise  either  right.  Plaintiff 
contends  we  did  not  have  that  right.  He  was  free  to 
work  elsewhere,  if  he  wants  to  rest  on  his  conduct  or 
activities.  He  is  in  no  different  position  than  the  de- 
fendant in  that  respect.  Everyone  must  assume  and 
take  the  risk  of  his  acts,  in  the  way  he  thinks  is  a 
proper  interpretation  of  the  contract. 

If  he  thinks  we  have  repudiated  the  contract,  he 
has  a  right  to  act  on  that.  If  your  Honor  should  de- 
termine on  these  facts  that  we  did  not  have  the  right 
to  suspend,  but  had  the  right  to  discharge,  you  can 
so  declare  that,  and  we  can  determine  what,  if  any, 

action  we  shall  take.  [23] 

*  *  *  * 

The  Court :  When  a  man  is  called  before  a  Con- 
gressional Committee,  he  is  asked  certain  questions. 
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The  employer  has  nothmg  to  do  with  that.  The  only 
question  before  the  Court  is  whether  the  contract 
gave  the  right  to  suspend,  and  whether  there  is  a 
factual  matter  before  the  Court.  The  question  is 
whether  the  notice  of  suspension  gave  rise  to  a  fac- 
tual situation,  or  not,  and  my  view  of  it  is,  that  it 
does.  The  question  is  whether  this  conduct  comes 
within  the  paragraph  which  says  he  shall  not  bring 
them  into  disrepute.  That  is  for  a  jury  to  determine. 
Remember,  the  defendants  have  demanded  a  jury 
trial.  I  don't  know  that  they  are  entitled  to  it.  I 
haven't  said  that  yet.  They  want  a  jury  trial,  and  it 
is  for  the  jury  to  determine  whether  they  brought 
them  into  contempt.  That  is  all  there  is.  I  am  not 
talking  about  the  wisdom  of  the  thing  at  all.  I  am 
talking  about  the  fact  as  to  whether  they  have  this 

right.  [27] 

*  *  *  * 

December  1,  1948 — 10  a.m. 

Mr.  Walker :  Your  Honor,  counsel  and  ladies  and 
gentlemen  of  the  jury: 

The  purpose  of  this  statement  is  not  to  make  an 
argument  to  you  on  the  merits  of  the  case.  It  is  to 
inform  you  of  the  contentions  of  the  parties  and  to 
give  you  an  outline  of  evidence  which  the  defendant 
believes  will  support  the  defendant's  contentions. 

*  *  *  *  [19] 
It  will  appear  that  while  he  was  acting  for  this 

defendant  in  a  free  lance  capacity  or  on  a  week  to 
week  basis,  that  the  contract  which  he  had  did  not 
contain  in  it  what  you  will  hear  referred  to  some- 
times as  the  "morals  clause";  that  when  he  entered 
into  a  long-term  contract  with  the  defendant,  there 
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was  in  that  contract  what  you  will  hear  referred  to 
as  the  "morals  clause".  Now,  that  term  is  misleading. 

The  Court :  In  that  instance,  I  think  I  will  depart 
from  the  rule  and  I  think  I  will  ask  you  to  read  it 
so  that  the  jury  will  know,  because  the  questions  to 
be  propounded  [21]  to  the  jurors  will  be  founded 
upon  the  wording  of  the  clause.  It  is  in  your  brief, 
on  page  2  of  your  brief.  It  is  easiest  to  read  it  from 
there,  Mr.  Walker. 

Mr.  Walker :  I  have  it  right  here  in  a  copy  of  the 
contract,  your  Honor. 

The  Court :  That  is  all  right.  Go  ahead  and  read 
it. 

Mr.  Walker :  I  first  would  like  to  say  this  to  you, 
however,  I  think  you  will  observe  the  appropriateness 
of  the  remark  when  I  read  the  clause,  that  while  it 
has  been  referred  to  and  you  will  hear  it  referred  to 
as  the  "morals  clause",  it  would  in  my  opinion  at 
least  be  much  more  appropriately  designated  as  a 
public  relations  clause.  The  clause  in  the  contract 
between  Mr.  Cole  and  the  defendant  and  which  will 
have  great  significance — 

The  Court:  "Public  conventions".  You  call  it 
"public  relations",  but  under  the  wording  itself  it 
is  called  "public  conventions  and  public  morals" 
clause.  Go  ahead.  The  name  you  called  it  doesn't  mat- 
ter, but  the  phrase  is  "public  conventions  and  morals" 
clause. 

I  wouldn't  sanction  the  adoption  of  the  word  public 
relations  instead  of  "public  conventions",  because 
"public  conventions"  has  a  definite  meaning,  while 
"public  relations"  may  relate  to  a  press  agent,  to 
anything.  Every  press  agent  of  the  country  calls 
himself  an  authority  on  public  relations,  and  this  is 
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not  a  press  agent  clause.  This  is  [22]  a  morals  clause 
relating  to  public  morals  and  its  acts  which  may 
shock  public  conventions. 

Mr.  Walker :    May  I  read  it  to  the  jury  ? 

The  Court:    That  is  all  right. 

Mr.  Walker:  And  they  may  characterize  it  as 
they  see  fit. 

The  Court:  That  is  all  right.  I  do  not  want  the 
jury  to  receive  the  impression  that  this  clause  is  at 
any  time  known  as  "public  relations  clause."  It  is 
designated  and  referred  to  as  "public  conventions 
and  morals"  and  not  "public  relations".  You  may 
call  it  public  relations — 

Mr.  Walker:  Your  Honor,  I  would  like  to  state 
that  according  to  my  information — 

The  Court:    Yes. 

Mr.  Walker :  — and  as  I  think  will  appear  in  the 
course  of  the  evidence,  this  clause  is  never  referred  to 
as  the  "public  conventions  clause." 

The  Court:    As  what,  as  "public  morals". 

Mr.  Walker:  It  is  sometimes  spoken  of  as  the 
"morals  clause". 

The  Court:    That  is  right. 

Mr.  Walker:  And  it  is  sometimes  spoken  of  as 
the  "public  relations  clause". 

The  Court:     All  right. 

Mr.  Walker:  But  it  is  never  spoken  of  as  the 
"public  [23]  conventions  clause." 

The  Court :  All  right.  If  the  clause  you  use, ' '  pub- 
lic relations  clause"  is  one  by  which  it  is  ever  referred 
to,  you  may  show  it.  Go  ahead. 

Mr.  Walker:    However,  as  I  say,  without  regard 
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to  any  special  characterization,  here  is  the  clause 
itself — 

The  Court:    That  is  right. 
*  *  *  * 

[24J 
Mr.  Walker : 

Now  you  are  going  to  hear  references  to  some  of 
the  people  who  testified  back  in  Washington  before 
the  Committee.  [30]  Some  of  them  are  going  to  be 
designated  as  unfriendly  witnesses  and  some  as 
friendly  witnesses.  I  am  not  attempting  to  give  you 
any  particular  definition  of  what  that  means,  beyond 
the  fact  that  I  think  it  will  appear  that  the  people 
who  were  friendly  witnesses  were  the  people  who 
gave  testimony  willingly  before  the  Committee,  and 
the  people  who  were  designated  as  unfriendly  wit- 
nesses did  not  willingly  give  their  testimony  before 
the  Committee  or  freely  give  testimony  before  the 
Committee. 

You  will  hear  references  to  the  10  men,  10  of  the 
persons  who  were  referred  to  as  unfriendly  witnesses. 
Those  persons,  with  two  exceptions,  were  all  writers 
for  the  motion  picture  industry.  One  of  those  people 
designated  as  the  10  men  was  the  plaintiff  in  this 
case,  Mr.  Lester  Cole. 

I  am  going  to  give  you  the  names  of  the  other  nine. 
The  Court:     I  don't  think  it  should  be  done  at 
the  present  time. 

Mr.  Walker:  All  right,  I  shall  omit  it,  at  the 
court 's  suggest] on. 

The  Court:  The  only  difference  of  ''friendly  wit- 
nesses" or  "unfriendly"  is  insofar  as  it  relates  to 
him,  whether  he  was  called  that  or  was  in  fact  un- 
friendly. I  want  to  say,  however,  that  a  person  being 
designated  as  such  does  not  characterize  him  as  such. 
I  am  not  challenging  the  statement,  because  it  is 


236  Loew's  Incorporated  vs. 

merely  descriptive.  It  is  for  you  to  determine  what 
the  testimony  he  gave — ^what  the  [31]  character  of 
the  testimony  was.  And  neither  the  names  nor  what 
they  did  is  material  at  the  present  time.  Go  ahead. 

Mr.  Walker:  The  hearing  opened  on  October  20, 
1947.  It  was  designated,  as  had  been  the  former 
closed  hearing  in  Hollywood,  as  An  Investigation 
of  the  Infiltration  of  Communism  in  the  Motion 
Picture  Industry. 

During  the  first  week,  testimony  was  given  by 
what  we  have  called  the  friendly  witnesses  and  was 
given  by  a  number  of  executives  of  companies  such 
as  the  defendant  here  and  was  given  by  other  persons 
whom  I  will  not  at  this  time  enumerate. 

The  Court:  I  will  say  this,  Mr.  Walker,  so  there 
will  be  no  misunderstanding:  You  will  remember 
that  upon  the  questions  suggested  b_y  the  plaintiff  to 
be  asked  of  the  jury  were  the  names  of  certain  attor- 
neys not  connected  with  this  case  and,  at  your  sug- 
gestion and  at  your  insistence,  those  names  were  not 
brought  to  the  attention  of  the  jury.  For  the  same 
reason,  I  say  the  question  of  other  witnesses'  names 
should  not  be  brought  to  the  jury,  because  if  the 
names  of  the  other  witnesses  are  brought  before  the 
jury,  then,  the  names  of  the  attorneys  who  were 
mentioned  in  that  statement  should  also  have  been 
brought  to  the  jury,  so  I  am  being  consistent  by  fol- 
lowing the  pattern.  [32] 

Mr.  Walker :  I  have  not  any  desire  to  go  into  the 
names  of  the  different  witnesses  at  this  time. 

The  Court:  It  is  not  material,  because  otherwise 
the  jury  should  have  been  examined  as  to  their  names 
and  their  acquaintances  and  I  would  have  asked  them 
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if  they  knew  anything  of  those  persons  and  whether 
any  of  their  actions  might  influence  them ;  in  other 
words,  my  examination  of  the  jury  would  have 
changed  entirely  had  it  been  my  understanding  that 
in  this  case  we  can  go  into  those  collateral  issues,  and 
you  at  least  implied  you  agreed  with  me  by  objecting 
that  the  only  persons  whose  names  should  appear  are 
those  connected  with  this  particular  case,  even  ob- 
jecting to  the  names  of  the  attorneys. 

Mr.  Walker :  I  would  like  to  say  to  jowr  Honor, 
with  all  respect,  that  my  recollection  is  that  it  was 
at  your  Honor's  own  instance  that  no  questions  were 
asked  in  regard  to  the  knowledge  of  attorneys  outside 
of  this  group. 

The  Court :  No,  no.  We  discussed  it  in  chambers, 
the  question,  and  the  objection  was  made  either  by 
you  or  the  others,  that  we  would  not  go  into  the 
names  of  the  attorneys  except  the  attorneys  appear- 
ing in  this  case. 

Mr.  Walker :  I  think  it  is  unimportant  except  for 
the  fact  that  I  would  like  to  record  my  recollection 
that  I  made  no  such  objections. 

The  Court:  Well,  the  objection  came  on  your 
part. 

Mr.  Walker:  No,  no.  I  would  like  to  record  my 
impresssion  [33]  and  my  recollection  that  no  such 
objection  was  made  by  Mr.  Selvin  or  myself. 

The  Court :  All  right.  Then,  I  will  take  the  reson- 
sibility,  I  will  take  the  responsibility  and  hold  that 
I  declined  to  examine  jurors  as  to  the  names  of  other 
attorneys  [33-a]  connected  with  other  phases  of  the 
investigation  upon  the  ground  that  I  did  not  be- 
lieve they  were  in  the  case  at  the  present  time.  I 
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do  not  believe  the  names  of  any  witnesses  should  be 
made,  that  are  friendly  or  unfriendly,  and  I  shall 
take  the  responsibility,  and  relieve  you  of  any  infer- 
ence that  you  stipulated  or  agreed  to  it. 

Mr.  Walker:    Yes. 

The  Court:    I  do  it  of  my  own  accord. 

Mr.  Walker:    I  shall  be  very  happy  to  refrain — 

The  Court:  Yes.  I  may  state  to  the  jury  that  it  is 
my  duty  as  a  judge  to  keep  away  from  the  case  any 
matters  which  I  do  not  think  are  material,  and  if,  in 
the  course  of  this  trial  I  should  do  so,  even  though 
there  be  no  objection  on  the  other  side,  it  is  within 
my  power  to  do  so.  In  other  words,  counsel  may  agree 
among  themselves  that  a  certain  matter  shall  not  go 
before  the  jury,  but  I  have  to  decide  whether  it 
should  at  the  time,  and  I  may  decline  to  allow  it  to  go 
before  the  jury,  even  if  they  do.  In  other  words,  I 
am  charged  with  a  responsibility  under  the  Con- 
stitution to  conduct  this  case  and  keep  away  from 
the  jury,  and  from  myself  also,  because  there  was  a 
phase  of  the  case  presented  to  me  outside  of  your 
hearing,  matters  I  thought  under  the  law  were  not 
material  to  the  case,  and  if  either  side  is  dissatisfied 
with  what  I  do  they  have  an  exception  automatically 
under  the  law.  [34] 

Mr.  Walker:  Your  Honor  does  recall  that  Mr. 
Katz  sj)oke  at  some  length  with  reference  to  state- 
ments and  advertisements  made  by  and  put  into  the 
papers  by  Mr.  Eric  Johnston. 

The  Court:    That  is  right. 

Mr  Walker:  Who  is  not,  of  course,  an  officer  of 
this  defendant  corporation. 

The  Court :    I  am  not  thinking  at  the  present  time 
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that  these  are  material.  I  will  rule  on  them  at  the 
proper  time.  But  if  permissible,  under  the  assump- 
tion that  you  may  claim,  as  the  wording  of  the 
''morals  clause"  says,  that  the  conduct  is  injurious, 
not  only  to  yourself,  but  to  the  industry,  and  there- 
fore the  action  taken  by  responsible  heads  of  the 
industry,  such  as  Mr.  Johnston,  who  speaks  for  the 
industry,  not  only  here  but  abroad,  who  sees  the 
Pope,  and  other  heads,  on  behalf  of  the  industry, 
then  the  proof  to  that  extent  becomes  material.  So 
I  am  not  talking  about  materality.  I  am  really  trying 
to  keep  out  for  the  present,  things  that  are  not  ma- 
terial. 

Ladies  and  gentlemen  of  the  jury,  I  want  to  make 
this  statement,  that  anything  I  may  say,  in  discuss- 
ing problems  with  counsel,  is  not  to  be  taken  as  e^i^- 
dence.  You  cannot  take  anything  I  say  as  evidence, 
any  more  than  you  can  the  statements  of  counsel  as 
evidence,  the  only  evidence  that  goes  before  you  is 
that  presented  in  open  court,  as  I  [35]  stated  to  you 
yesterday,  by  witnesses  who  are  sworn,  or  by  docu- 
ments the  court  allows  in.  You  are  not  to  take  as 
indicative,  anything  I  may  say,  as  my  judgment  on 
the  facts.  And  you  are  not  to  form  any  impression 
from  any  questions  I  may  ask  or  statements  I  may 
make,  that  I  have  an  opinion  as  to  a  particular  fact 
in  the  case.  If  you  have  such  an  impression,  you  have 
a  perfect  right  to  disregard  it,  if  it  does  not  conform 
to  your  impression  of  the  particular  fact. 

I  give  this  instruction  generally  at  the  end  of  the 
case,  but  in  this  case,  as  it  is  going  on  for  several 
days,  I  think  I  had  better  give  it  to  you  now  so  that 
you  will  understand  that  what  I  say  in  these  discus- 
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sions  between  counsel  and  the  court,  is  not  evidence. 

You  will  notice  that  I  interrupted  Mr.  Katz,  and 
I  am  doing  the  same  thing  to  Mr.  Walker,  in  the 
belief  that  the  issues,  so  far  as  the  opening  statement 
is  concerned,  should  be  narrowed  down  to  things  we 
know  now,  or  which  are  likely  to  come  up.  If  other 
matters  w^hich  I  do  not  think  are  material  now, 
should  prove  to  be  material  during  the  course  of  the 
trial,  then  they  may  be  brought  in  at  the  proper  time. 

This  statement  does  not  limit  counsel  to  things 
they  say  they  are  going  to  prove.  This  applies  to 
both  sides.  Is  there  any  other  further  warning?  I 
notice  Mr.  Selvin  is  getting  anxious,  and  was  whis- 
pering to  Mr.  Walker.  I  [36]  will  do  it  in  any  lan- 
gTiage  you  want. 

Mr.  Selvin :  No,  your  Honor,  I  am  just  making  an 
observation  to  Mr,  Walker  who  is  associate  counsel, 
which  as  associate  counsel  I  think  I  have  a  right  to 
make. 

The  Court:  Yes.  But  I  just  wanted  to  give  you 
the  privilege  of  telling  me  directly  anything  that  may 
come  to  your  attention. 

Mr.  Walker:  Inasmuch  as  you  told  us  yesterday 
that  we  should  only  be  entitled  to  have  one  counsel  at 
a  time — 

The  Court:  That  w^ill  not  apply  to  the  opening 
statement,  because  when  a  person  makes  an  opening 
statement,  or  one  of  the  attorneys  makes  an  argument, 
an  attorney  may  have  some  questions  to  ask  him. 
I  will  not  draw  the  line  as  tightly  as  that.  I  do  not 
say  this  in  criticism  at  all.  I  am  very  anxious,  in 
the  trial  of  the  case  with  the  jury,  that  the  jury  should 
know,  that  under  the  Federal  practice,  in  the  Federal 
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Court,  where  the  judge  has  a  right  to  comment,  it  is 
not  the  custom  of  the  judges  of  this  court  to  exercise 
that  right,  and  I  so  instruct  them.  I  have  a  special 
instruction  to  that  effect,  which  I  will  give  at  the 
end  of  the  case.  And  I  am  not  going  to  do  it  in 
this  case,  unless  that  situation  should  arise.  In  my 
entire  career  on  the  bench,  of  14  years,  I  have  com- 
mented only  once  on  the  facts,  to  the  jury.  I  want 
the  jury  to  know  at  the  start,  that  nothing  that  I 
have  said  is  to  be  taken  as  evidence.  T  will  [37] 
confine  myself  to  statements  that  are  necessary  in  the 
discussion  of  legal  questions,  because  it  is  not  pos- 
sible, every  time  counsel  wants  to  object,  to  tell  the 
jury  to  stop  their  ears ;  so  I  want  to  make  sure  that 
nothing  I  say  is  to  be  taken  by  them  as  indicative  of 
the  facts.  All  right. 

Mr.  Walker:  I  would  like  to  say  that  it  is  quite 
possible — 

The  Court:  Let  me  go  further  than  that.  I  am 
going  to  ask  you  to  disregard  any  statement  I  made 
about  Mr.  Johnston  being  a  representative  of  the 
motion  picture  industry,  and  seeing  potentates,  and 
so  forth.  I  am  going  to  ask  you  to  disregard  that. 
That  may  not  be  brought  out  before  you,  and  may 
not  be  material,  but  I  think  counsel  will  agree  that 
Mr.  Johnston  speaks  for  the  industry  at  various 
times.  Is  that  correct?  [38] 

Mr.  Walker:  I  will  say  to  you,  in  response  to 
the  court's  question,  that  there  is  an  organization 
known  as  the  Motion  Picture  Association  of  America, 
one  of  the  functions  of  which  is  to  obtain  and  com- 
municate to  its  various  members  information  in  re- 
gard to  public  opinion.  One  of  its  functions,  through 
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its  president,  Mr.  Eric  Johnston,  is  to  advise  the 
members  of  the  Motion  Picture  Association  of  Amer- 
ica, of  whom  this  defendant  is  one,  of  things  that 
are  necessary  in  the  judgment  of  Mr.  Johnston  for 
the  motion  picture  industry  to  do,  or  to  leave  un- 
done, having  such  regard  mth  what  Mr.  Johnston 
believes  is  public  opinion. 

Mr.  Katz,  in  his  opening  statement,  told  you  about 
an  advertisement  published  in  the  papers,  that  car- 
ried Mr.  Johnston's  name.  The  court  indicated,  al- 
though Mr.  Katz  wanted  to  read  the  advertisement, 
that  it  should  not  be  read  at  this  time.  So  Mr.  Katz 
then  purports  to  summarize  the  statements  in  the 
advertisement  for  you,  and  without  going  into  detail 
with  regard  to  it,  I  would  like  to  say  to  you  that  the 
advertisement  will  be  before  you,  and  you  mil  have 
an  opportunity  to  hear  for  yourself  what  it  did  say. 

I  would  like  to  make  it  clear  that  it  is  not  the  con- 
tention that  the  advertisement  consists  solely  of  state- 
ments made  by  Mr.  Johnston  of  the  procedure  fol- 
lowed by  the  Committee,  and  I  am  referring  now  to 
that  Committee  on  Un-American  Activities,  hereto- 
fore referred  to.  Mr.  Katz  told  you,  if  I  recall  cor- 
rectly, that  Mr.  Johnston  said  in  this  advertisement 
that  the  committee  was  seeking  to  "smear"  the  in- 
dustry and  establish  control  over  the  screen.  I  am 
quite  sure,  when  the  advertisement  is  before  you,  that 
you  will  find  that  it  is  confined  to  a  criticism  of  the 
procedure  of  the  committee. 

On  the  20th — I  am  sorry  if  the  necessary  colloquy 
between  court  and  myself  interrupted  the  sequence  of 
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events — I  want  to  bring  you  back  to  the  fact  that  the 
hearing  began  on  the  20th  of  October,  and  that  there 
was  testimony  by  various  people,  none  of  whom  fall 
into  the  classification  of  "unfriendly  witnesses."  But 
in  the  course  of  that  testimony  statements  were  made 
— and  I  am  not  seeking  to  indicate  to  you  that  the 
statements  are  intitled  to  weight  or  are  not  entitled 
to  weight — but  statements  were  made  before  the  com- 
mittee by  various  persons  to  the  effect  that  the  plain- 
tiff here  was  a  Communist,  and  that  certain  other 
people  were. 

Great  publicity  was  given,  through  all  the  ordinary 
media  of  this  hearing,  as  to  what  the  various  people 
testified,  and  the  newspapers  dealt  with  it  entirely  as 
news  items. 

Radio  commentators  spoke  of  it,  and  there  was 
testimony  and  great  publicity  in  regard  to  what  was 
occurring  at  these  hearings,  and  in  regard  to  the 
infiltration  of  Communism  in  the  motion  picture  in- 
dustry. [40] 

To  sum  it  up,  there  was  great  publicity  in  regard 
to  what  was  occurring  at  this  hearing  and  in  regard 
to  this  investigation  of  the  infiltration  of  Communism 
into  the  motion  picture  industry,  before  any  of  the 
10  men  took  the  witness  stand.  Beginning  on  Oc- 
tober 27th,  the  first  of  the  10  men  took  the  witness 
stand  and  all  of  them  except  Mr.  Cole,  I  believe,  testi- 
fied during  the  days  beginning  with  the  27th  and  run- 
ning through  to  the  30th  of  October. 

The  publicity  in  regard  to  the  testimony  of  these 
men,  classified  as  the  ^ '  10  men, ' '  and  before  Mr.  Cole 
took  the  witness  stand,  through  these  media  that  I 
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have  referred  to,  newspapers,  radio  and  so  on,  was 
ver}^  great.  I  think  it  will  appear  that  Mr.  Cole  knew 
that  this  was  the  case  at  the  time  that  he  took  the 
witness  stand.  On  October  30th,  he  was  called  to  the 
witness  stand.  The  testimony  of  Mr.  Cole  will  be  pre- 
sented to  you  in  full  during  the  course  of  this  trial. 
Amongst  other  things,  he  was  asked  two  questions. 
He  was  asked,  "Are  you  a  member  of  the  Screen 
Writers  Guild  ? ' '  and  I  should  tell  you  that  the  Screen 
Writers  Guild  is  a  guild  or  union  of  the  writers,  or 
a  large  portion  of  the  writers,  engaged  as  writers  in 
the  moving  picture  industry.  As  I  say,  he  was  asked 
the  question,  '^Are  you  or  are  you  not  a  member  of 
the  Screen  Writers  Guild?" 

I  shan^t  say  to  you  at  this  time  that  Mr.  Cole  re- 
fused to  answer  the  question  but  I  will  say  to  you 
that  at  the  completion  of  his  examination  the  Com- 
mittee was  not  informed  as  to  w^hether  or  not  he  was 
a  member  of  the  Screen  Writers  Guild. 

The  Court :  I  think  that  is  a  very,  very  fair  sum- 
mary and  I  think  you  are  to  be  congratulated  on  your 
statement.  I  think  that  is  a  very  good  summary.  It 
avoids  characterizing  it  as  failure  or  refusal.  All 
right ;  you  may  proceed. 

Mr.  Walker:  I  may  use  characterizations  at  a 
later  time  but  not  at  this  time. 

The  Court :  That  is  all  right  but  I  wanted  to  pay 
you  a  compliment  at  the  time.  It  was  coming  to  you. 

Mr.  Walker:  During  the  course  of  the  examina- 
tion of  Mr.  Cole  before  this  Committee  of  Congress, 
he  was  asked  the  question,  "Are  you  now  or  have 
you  ever  been  a  member  of  the  Communist  Party?" 
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And,  again,  without  any  characterization,  I  will  say 
that,  when  Mr.  Cole's  testimony  before  the  Commit- 
tee was  completed,  the  Committee  was  not  informed 
as  to  whether  Mr.  Cole  was  or  was  not  a  member  of 
the  Commmiist  Party.  Mr.  Cole's  testimony,  as  had 
been  the  case  with  the  other  10  who  preceded  him, 
received  great  publicity.  After  he  had  completed  the 
testimony  and  after  the  hearing  had  terminated,  as  it 
did  on  October  30th,  but  with  an  indication  that  it 
would  be  continued  at  a  later  date  and  that  other 
people  connected  with  the  moving  picture  industry 
would  be  called  before  it,  the  comment  and  publicity 
with  reference  to  the  situation  continued  all  through 
the  period  down  through  November  and  to  Decem- 
ber 2nd.  There  was  great  publicity  as  to  what  had 
occurred  at  this  hearing  and  comments,  editorial 
comments,  with  reference  to  the  significance  or  lack 
of  significance  of  the  things  which  had  transpired  at 
the  hearing.  It  will  appear  in  evidence  that  it  was  a 
matter  much  discussed  between  persons  during  this 
period.  On  December  2nd,  as  3^ou  have  been  told,  a 
notice  was  given  to  Mr.  Cole  advising  him  that  his 
employment  and  his  compensation  was  terminated, 
or  I  mean  was  suspended,  until  such  time — I  should 
interrupt  myself  to  say  that  in  the  meantime  Mr. 
Cole  had  been  cited  for  contempt  of  Congress  and 
he  had  been  indicted. 

Mr.  Margolis :     That  is  not  so. 

Mr.  Walker:  Let's  not  quarrel  about  words — a 
proceeding,  a  criminal  proceeding,  against  him  had 
been  instituted,  seeking  to  punish  him  for  contempt 
of  Congress.  So  that,  on  December  2,  1947,  he  w^as 
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given  this  notice  and  the  exact  wording  of  it  will  be 
before  you  in  the  course  of  the  trial,  in  which  he  was 
advised  that  he  was  suspended.  And,  let  us  say  that 
he  was  suspended,  and  I  think  this  is  a  proper  para- 
phrasing of  it,  until  such  time  as  he  had  been  ac- 
quitted of  the  charge  of  contempt  or  had  purged  him- 
self of  the  contempt  of  Congress  and  had  taken  an 
oath  that  he  was  not  a  Communist. 

It  is  the  contention  of  the  plaintiff  in  this  action, 
which  is,  as  the  court  has  told  you,  a  special  form  of 
action — it  is,  in  effect,  his  contention  that  the  court 
should  declare  that  the  action  taken  by  the  defend- 
ant was  wrong,  was  unjustified,  and  that  Mr.  Cole  is 
entitled  to  his  salary  from  December  2,  1947,  down 
to  the  present  time  and,  in  effect,  that  he  is  entitled 
to  his  salary  for  the  balance  of  the  term,  existing 
term,  of  his  contract. 

It  is  the  contention  of  the  defendant  that,  by  rea- 
son of  his  conduct  before  the  Congressional  Com- 
mittee, Mr.  Cole  failed  in  his  obligations  under  his 
contract,  more  particularly,  that  he  failed  in  his  ob- 
ligations under  his  contract  by  reason  of  the  pro- 
visions of  Paragraph  5,  which  I  read,  in  that  his 
conduct  before  the  Committee,  and  I  refer  to  all  of 
his  conduct  before  the  Committee  and  in  connection 
with  these  hearings,  or  this  hearing,  before  the  Com- 
mittee, shocked  and  offended  the  community;  that 
his  conduct  brought  him  into  scorn  and  contempt  of 
a  substantial  portion  of  the  people  of  this  country; 
that  his  conduct  was  such  that  it  prejudiced  his 
employer,  Loew's  Incorporated,  and  the  motion  pic- 
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ture  industry  generally.  I  would  not  be  giving  you  a 
complete  statement  of  the  position  of  the  defendant 
here  did  I  not  tell  you  that  that  contention  of  the 
defendant  is  based,  in  part  and  in  substantial  part, 
upon  the  fact,  as  the  defendant  contends  it  to  Ix^, 
that  the  public,  or  at  least  a  substantial  part  of 
the  public,  were  led  to  believe,  by  the  manner  in 
which  Mr.  Cole  conducted  himself  and  the  manner  in 
which  he  [44]  dealt  with  the  question,  "Are  you 
now  or  have  you  ever  been  a  member  of  the  Com- 
munist Party" — 

The  Court:  That  shouldn't  be  brought  in  at  this 
time.  That  is  an  argument  to  be  made  after  the  evi- 
dence is  in,  because  it  is  not  a  question  as  to  which 
proof  will  be  directed  with  any  certainty. 

Mr.  Walker :    Your  Honor,  I  shall — 

The  Court:  In  fact,  I  am  going  to  tell  the  jury 
so  they  will  understand  it,  while  you  are  permitted  to 
state  what  the  contentions  are,  they  are  not  to  deter- 
mine that.  The  only  thing  they  are  to  determine  is  a 
specific  question  and,  when  you  are  through,  I  will 
tell  them  in  a  general  way  what  the  question  is  going 
to  be,  in  accordance  with  the  instruction  I  am  likely 
to  give,  not  in  the  same  words. 

Mr.  Walker :    If  I  may  anticipate  the  court — 

The  Court:  Leave  that  to  me.  I  don't  want  to 
break  into  your  statement.  They  are  going  to  be 
called  upon  to  determine  whether  this  conduct  had 
the  effect  claimed  in  the  morals  clause,  the  effect 
condemned  in  the  morals  clause.  They  are  not  going 
to  be  asked  to  determine  why  it  had  that  effect.  That 
is  a  question  of  argument  on  the  basis  of  any  evidence 
produced  in  the  record.  In  other  words,  you  may  state 
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your  ultimate  conclusion  of  the  facts  on  which  you 
base  it,  but  what  you  started  to  say  is  an  argument 
and  I  don't  want  it  to  go  any  further  than  that. 
That  is  all.  Your  position  [45]  is  a  question  of  fact. 
The  reasoning  by  which  you  argue  the  position  is 
argument  and,  therefore,  has  no  place  in  an  opening 
statement.  Do  you  see  the  point  ? 

Mr.  Walker :  I  may  argue  that  with  the  court  at 
another  time  but  not  at  this  time. 

The  Court:  You  can  argue  it  to  the  jury  later 
on  to  3^our  heart's  content,  at  the  proper  time,  but 
I  say  arguments  have  no  place  in  an  opening  state- 
ment. 

Mr.  Walker:  And  I  say  an  argument  has  no 
place  in  an  opening  statement. 

The  Court:  My  interruption  is  not  to  be  con- 
sidered a  criticism  of  counsel.  As  a  matter  of  fact, 
ladies  and  gentlemen,  I  want  you  to  know  that  coun- 
sel have  a  perfect  right  to  object  to  any  statement 
that  I  may  make,  right  in  open  court,  in  your  pres- 
ence, and  ask  me  to  instruct  you  to  disregard  it, 
because  in  the  course  of  the  trial  the  court  may  make 
a  statement  unconsciously  that  might  be  misinter- 
preted. So  that  in  interrupting  Mr.  Walker  and  mak- 
ing the  statement  I  did,  it  was  merely  my  object  to 
indicate  that  the  line  of  statements  he  was  making 
should  not  be  pursued  because  they  are  in  the  realm 
of  argument.  I  am  not  striking  or  asking  you  to  dis- 
regard anything  he  said.  I  am  merely  warning  him. 
Go  ahead. 
*  *  *  *  [46] 

Mr.  Margolis:  If  the  court  please,  and  ladies 
and  gentlemen  of  the  jury,  we  desire  to  call  as  our 
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first  witness  Mr.  E.  J.  Mannix.  It  so  happens  that 
Mr.  Mannix  is  unavailable  at  this  time  but  we  have, 
prior  to  the  trial,  taken  his  deposition.  We  propose, 
therefore,  at  this  time  to  read  into  the  record  por- 
tions of  the  deposition  of  Mr.  Mannix  taken  prior  to 

this  trial.  [62] 

*  *  *  * 

(The  following  questions  were  read  by  Mr. 
Margolis,  and  the  following  answers  were  read 
by  Mr.  Kenny :) 

"Q.  You  are  an  employee,  are  you  not,  of  Loew's 
Incorporated  ?  A.     Yes. 

"Q.     In  what  capacity? 

"A.     I  am  vice-president  and  general  manager. 

"Q.    How  long  have  you  held  that  position? 

"A.     Approximately  20  years. 

*  ^  Q.  I  wonder  if  you  would  mind  telling  us  briefly 
the  general  nature  of  your  duties  and  responsibil- 
ities as  such. 

"A.  Well,  I  am  in  charge  of  general  operations 
of  the  plant  with  approval  of  the  board  of  directors 
and  the  president  of  the  company.  The  functions  of 
the  general  manager  of  a  motion  picture  studio  are 
very,  very  complex  and  I  don't  think  you  would 
want  to  go  into  detail  of  what  I  do  and  what  I  don't 
do.  I  assign  certain  responsibilities  to  other  members 
of  the  organization  to  carry  on.  We  have  an  assistant 
general  manager,  a  studio  manager,  production  man- 
ager, down  the  line,  who  are  given  authority  to  func- 
tion. The  final  approval,  in  case  of  dispute  or  any 
hesitancy  on  their  part  of  decision,  is  referred  to 
me. 
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''Q.  You,  in  other  words,  have  the  final  word  on 
policy?  Does  that  include  matters  relating  to  hiring 
and  firing? 

"A.     I  have  not  the  final  word  on  policy,  [66] 

' '  Q.  The  final  word  is  with  the  board  of  directors, 
is  it? 

''A.  The  board  of  directors  and  the  president  of 
the  company. 

"Q.  I  see,  but  what  are  your  duties  and  respon- 
sibilities as  far  as  the  hiring  and  firing  of  personnel 
for  the  company  are  concerned? 

"A.  I  think  we  should  divide  that  into  several 
categories,  Mr.  Margolis,  because  the  hiring  and 
firing  of  people  on  the  backyard  of  the  production 
of  the  motion  pictures,  although  I  have  the  respon- 
sibility and  authority,  I  never  exercise  it.  It  is  exer- 
cised by  other  men  in  the  organization. 

' '  Q.  I  am  primarily  concerned  about  the  situation 
as  far  as  writers  and  talent  personnel  is  concerned. 

**A.  I  repeat  that  I  have  the  authority  to  hire 
and  discharge,  but  I  do  not  exercise  that  authority 
at  all  times. 

''Q.  Are  questions  of  hiring  and  firing  the  more 
important  personnel  in  the  artists  talent  group 
cleared  Avith  you  ? 

''A.  You  see,  a  lot  of  our  business  people  are 
hired  for  a  limited  period.  They  have  a  definite  as- 
sigmnent,  and  when  that  is  complete  it  is  automatic. 
They  are  relieved  of  their  responsibilities  to  the 
company.  Their  job  is  finished. 

"Q.  All  right.  Loew's  Incorporated  is  a  member 
both  of  the  Association  of  Motion  Picture  Producers 
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and  of  the  Motion  Picture  Association  of  America, 

is  it  not?  [67] 

''A.  I  believe  that  is  right.  It  is  confusing  to  me 
as  well  as  you. 

''Q.     But  there  are  the  Eastern  and  Western — 

"It  is  the  Eastern  and  Western  organization. 

"Q.  And  Loew's,  Incorporated,  is  a  member  of 
both  of  those  organizations? 

''A.     I  believe  they  are. 

"Q.  Do  you  have  any  responsibilities  as  an  em- 
ployee and  officer  of  Loew's  Incorporated,  in  connec- 
tion with  representing  it  on  either  of  these  associa- 
tions? A.     At  the  present  time,  no. 

"Q.     Have  you  had  in  the  past  ?  A.    Yes. 

' '  Q.     During  what  period  ? 

"A.    Well,  I  should  say  approximately  10  years. 

"Q.     Ten  years  ago,  you  mean? 

"A.  Up  to  within  the  year.  I  believe  in  January 
or  February  of  this  year,  I  resigned  as  a  member  of 
the  board  of  the  Western  Association. 

"Q.  That  would  be  the  association  of  the  Motion 
Picture  Producers,  would  it  not,  Mr.  Mannix? 

''A.    Yes. 

"Q.  You  attended  the  meetings  of  the  Western 
Association  as  a  representative  of  Loew's,  Incor- 
porated, generally  speaking,  is  that  right?  [68] 

"A.     Generally  speaking. 

' '  Q.  Now,  does  that  association  have  regular  meet- 
ings? 

"A.  Well,  the  by-laws  provide  for  a  monthly 
meeting. 
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"Q.  By  the  Avay,  do  you  happen  to  have  a  copy 
of  the  by-laws  of  the  organiaztion  ? 

"A.     Do  I  have? 

^'Q.    Yes. 

"A.  I  may  have  a  copy  at  the  office.  I  don't 
recall  reading  the  by-laws  for  many,  many  years. 

"Q.  I  assume  that  the  organization  had  both 
regular  and  special  meetings.  Is  that  right? 

''A.    Yes. 

''Q.     Were  minutes  kept  of  the  meetings'? 

"A.  In  most  instances  I  believe  they  were,  par- 
ticularly of  the  regular  meetings,  the  minutes  were 
kept. 

''Q.     How  about  special  meetings? 

''A.  I  don't  know  Avhether  minutes  were  kept  of 
the  special  meetings  or  not.  [69] 

^'Q.  Were  copies  of  these  minutes  sent  to  the 
member  organizations?  A.     No,  sir. 

''Q.  Just  kept  in  the  office  of  the  Association. 
Is  that  correct?  A.     That  is  correct. 

"Q.  How  long  have  you  been  in  the  motion  pic- 
ture, the  production  end  of  the  motion  picture  in- 
dustry altogether? 

"A.     T  started  in  the  picture  business  in  1916. 

"Q.     1916?  A.    Yes. 

"Q.  You  are  pretty  generally  familiar  with  how 
motion  pictures  are  made  in  Hollywood  here? 

"A.     I  believe  I  am. 

"Q.  In  your  experience,  by  whom  is  the  con- 
tent of  motion  pictures  controlled?  By  that  I  mean, 
is  it  controlled  by  the  executives  in  the  studios,  by 
the  writers,  by  the  actors? 
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"A.     By  content,  what  do  you  mean? 

"Q.  ^^"ell,  policy  matters  as  to  the  type  of 
things  that  should  go  into  a  picture? 

"A.     You  mean  the  stories  themselves? 

'^Q.     Stories,  subject  matter. 

"A.  The  subject  matter  is  controlled  by  the 
studio  office  in  charge  of  production.  [70] 

''Q.  (By  Mr.  Margolis)  :  Who  are  in  that  of- 
fice? 

''A.  Mr.  Mayer  is  in  charge  of  production  at  the 
studio. 

''Q.     I  see,  and  he  has  a  kind  of  council? 

''A.     That  is  right. 

"Q.     Is  that  the  group  you  were  talking  about? 

"A.  No,  I  was  speaking  about  Mr.  Mayer.  You 
asked  who  had  the  authority.  He  is  the  man  with 
the  authority  to  say  yes  or  no.  Now  that  he  does 
have  a  council,  they  only  advise  with  him,  but 
he  still  has  full  authority  to  decide  on  policy  and 
content  of  pictures. 

''Q.  (By  Mr.  Margolis)  :  In  your  experience  in 
the  motion  picture  industry,  have  you  found  any- 
thing either  in  scripts  or  in  the  motion  pictures 
with  tvMch  you  have  been  familiar,  which  you  be- 
lieve was  improper,  didn't  belong  properly  in  such 
scripts  from  a  political  standpoint? 

''A.  Mr.  Margolis,  you  are  confining  that  to  pic- 
tures made  by  our  company? 

'^Q.  I  mil  confine  it  in  the  first  instance  to  pic- 
tures with  which  you  have  been  personally  familiar. 

"A.     I    personally    asked    the    question.     That 
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wouldn't  include  pictures  I  have  seen  that  were 
made  in  Europe  or  made  outside  of  the  United 
States  of  America. 

''Q.  I  am  not  concerned  with  pictures  made  out- 
side of  the  United  States  of  America. 

^'A.  The  question  was  all  pictures  you  had 
seen.  [71] 

''Q.  Let  me  ask  you  the  same  question  limiting 
it  to  your  company  and  limiting  to  the  United 
States  of  America  and  unless  it  is  a  picture  made 
hy  your  company  in  Mexico  or  some  other  place,  I 
would  include  those. 

''A.  No,  I  don't  recall  any  picture  that  our 
company  made  that  was  improper  politically. 

''Q.  Are  you  generally  familiar  with  motion 
pictures  or  have  you  seen  over  this  period  of  time 
motion  pictures  made  by  other  companies? 

''A.  I  have  seen  a  number  of  pictures,  Mr. 
Margolis. 

"Q.  Part  of  your  responsibility  is  to  be  gener- 
ally familiar  with  what  is  going  on  in  the  motion 
picture  industry.    Isn't  that  so?  A.     Yes. 

"Q.  And  what  you  have  seen  and  observed  in 
other  companies,  if  I  would  ask  you  the  same 
question  about  pictures  made  by  other  companies, 
other  American  companies,  would  your  answer  be 
the  same? 

''A.  I  would  answer  generally  I  have  seen  noth- 
ing in  motion  pictures  that  I  consider  political. 

"Q.  You  are  acquainted  with  Lester  Cole,  are 
you  not?  A.    Yes,  sir. 


Lester  Cole  255 

(Deposition  of  E.  T.  Mannix.) 

'*A.  To  the  best  of  my  recollection,  Lester 
Cole  joined  our  organization  some  two,  two  and  a 
half  years  ago,  maybe  [72]  three  years. 

^'Q.     I  see. 

"A.  It  is  since  the  association  with  our  com- 
pany that  I  know  him. 

"Q.  He  was  during  the  period  of  two  and  a 
half  or  three  years  at  least 

'^A.  Mr.  Margolis,  may  I  correct  that.  I  met 
Lester  Cole,  I  am  quite  sure  when  he  was  a  mem- 
ber of  the  negotiating  committee  for  the  Screen 
Writers  Guild  and  that  may  go  back  six  or  seven 
or  eight  years.  Is  that  right?  That  is  when  I 
first  met  Mr.  Cole.  That  was  merely  an  acquain- 
tanceship. He  sat  across  the  table  from  me  in  the 
negotiations. 

"Q.  Then  you  became  better  acquainted  with 
liim  about  two  and  a  half  or  three  years  ago  when 
he  became  an  employee  of  Loew's,  Incorporated.  Is 
that  correct? 

"A.  On  a  little  more  familiar  speaking  basis. 
It  was  nothing  intimate  in  our  acquaintanceship 
ever.    It  was  a  business  relationship." 

"Mr.  Margolis:  I  think,  if  I  may  interrupt  at 
this  point,  that  because  of  date  problem,  I  will 
state  to  the  jury  that  this  deposition  was  taken 
March  31,  1948,  and  therefore,  when  Mannix  re- 
ferred to  a  period  two  and  a  half  or  three  years 
ago  and  when  the  questions  referred  to  a  period  of 
two  and  a  half  or  three  years  ago,  the  reference 
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was  two  and  a  half  or  three  years  before  March  31, 

1948.  [73]    Now,  we  may  go  on: 

"Q.  I  understand,  but  you  got  to  know  him 
and  his  work  because  of  the  fact 

"A.     I  know  his  work. 

''Q.  During  the  time  that  Mr.  Cole  was  em- 
ployed by  Loew's,  Incorporated,  he  was  employed 
under  contract,  was  he  not?  A.    Yes. 

"Q.  Did  you  have  anything  to  do  with  the  ne- 
gotiation of  the  contract  or  contracts  under  which 
Mr.  Cole  worked? 

"A.    I  passed  on  them  only. 

''Q.     You  did  not  participate? 

"A.  No,  I  did  not  participate  in  the  negotia- 
tions. 

''Q.  Do  you  remember  whether  Mr.  Cole  had 
more  than  one  contract  with  Loew's  while  he  was 
working  there? 

"A.  It  would  be  hard  for  me  to  say  whether 
he  came  there  on  a  freelance  basis  originally  and 
then  entered  into  a  contract,  or  came  on  a  short- 
term  basis  and  then  a  longer  contract.  I  know 
he  had  a  contract  for  two  or  three  years  and  I 
think  that  we  had  a  total  period  of  five  years. 

"Q.  Are  you  familiar  with  the  adjustments 
Avhich  were  made  in  Mr.  Cole's  contract  in  1947? 

''A.  I  am  not  familiar  that  I  could  go  into  de- 
tails. I  know  there  was  some  adjustment  made 
in  his  contract  in  '47. 

"Q.  At  that  time,  his  contract  still  had  a  num- 
ber of  [74]  years  to  rim,  did  it  not? 
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"A.  At  the  time  of  the  adjustment  I  believe  the 
option  was  due  in  October. 

"Q.     And  the  option? 

"A.  It  was  either  due  in  October  or  due — it  was 
due,  the  adjustment  was  made  several  weeks  be- 
fore the  option  date  was  due. 

"Q.  The  company  had  an  option  which  it  could 
have  taken  up  without  making  any  adjustment  in 
the  contract  other  than  that  which  was  called  for 
in  the  option  itself  which  was  an  automatic  in- 
crease per  week.  Isn't  that  so? 

"A.  You  would  want  everything  that  led  up  to 
what  caused  the  adjustment? 

''Q.     I  would  be  very  interested  in  having  that. 

"A.  That  would  take  a  lot  of  time  to  go  in  and 
T  will  cut  through  it  very  briefly  that  there  was, 
and  you  know — there  is  always  pressure  by  a  man 
or  his  agent  of  getting  more  money.  The  pressure 
was  put  on  us  strongly.  The  work  that  Lester 
had  done  up  to  the  time  was  quite  satisfactory.  His 
salary  was  not  increased  at  this  adjustment  period. 

"There  was  a  rearrangement  of  a  vacation  which 
he  was  paid  for,  a  six  weeks'  vacation.  I  am  quot- 
ing from  memory.  You  have  the  record.  I  think 
there  was  a  six  weeks'  vacation.  He  was  to  have 
twelve  weeks  off  a  year,  six  was  to  be  psdd  for  and 
six  not  to  be  paid  for.  I  think  the  weekly  salary 
[75]  was  not  adjusted  at  all. 

"Q.     I  think  that  is  correct. 

"A.     If  my  memory  serves  me  correctly. 

"Q.     Now,  this  adjustment  was  made,  was  it  not, 
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because  Mr.  Cole's  work  was  satisfactory,  and  you 

felt  that  he  was  entitled  to  this  adjustment? 

"A.     Yes,  sir.   I  didn't  hear  what  you  said. 

''Q.  You  felt  that  he  was  entitled  to  this  ad- 
justment, it  was  reasonable? 

''x\.  We  wouldn't  have  given  it  to  him  unless 
we  thought  it  was  reasonable. 

''Q.  Did  you  have  any  conversations  with  Mr. 
Cole  at  thp  time  or  prior  to  the  time  that  this  ad- 
justment was  made  concerning  it? 

"A.     No,  sir. 

^'Q.  You  merely  approved  the  adjustment  after 
it  was  negotiated.   Is  that  correct? 

"A.  Now,  I  don't  believe  that  I  had  any  dis- 
cussion with  Lester  Cole  prior  to  this.  It  is  awful 
difficult  of  all  the  people  you  see  and  all  the  writ- 
ers you  see  so  often,  whether  or  not  Lester  didn't 
say  something  to  me — I  know  I  made  no  decision 
with  Lester  what  was  to  be  done,  and  I  don't 
even  recall  that  he  spoke  to  me  about  it.  I  am 
sure  he  did  not.  I  approved  the  adjustment  when 
it  was  brought  in  to  me. 

''Q.  During  the  time  that  Mr.  Cole  was  em- 
ployed by  [76]  Loew's,  and  except  for  what  you 
may  have  complained  of  in  connection  with  Mr. 
Cole's  conduct  before  the  House  Un-American  Ac- 
tivities Committee  Avhen  he  testified  there  in  Oc- 
tober, 1947,  were  Mr.  Cole's  services  at  all  times 
satisfactory?  A.    I  presmne  they  were. 

"Q.    As  far  as  you  know? 

"A.     As  far  as  I  know. 
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''Q.  Aside  from  the  question  of  Mr.  Cole's  con- 
duct before  the  House  Committee,  do  you  know  of 
any  particular  at  all  in  which  Loew's,  Incorpo- 
rated, complained  of  or  had  any  complaint  against 
Mr.  Cole  with  respect  to  the  manner  in  which  he 
performed  his  work  or  his  obligations  under  his 
contract  with  the  studio? 

''A.     I  don't  recall  any. 

''Q.  As  far  as  you  know  there  w^ere  none.  Is 
that  correct  ?  A.     As  far  as  I  know. 

"Q.  Was  it  customary  when  work  of  top  paid 
writers  was  unsatisfactory,  or  it  was  complained  to 
have  violated  their  contract,  to  have  called  such 
matters  to  your  attention? 

"A.  Mr.  Margolis,  are  you  asking  me  of  all 
the  work  that  he  had  done  prior  to  this  date  that 
you  mentioned  was  satisfactory,  or  his  conduct  was 
satisfactory  ? 

"Q.     I  am  asking  as  to  both.  [77] 

**A.  Well,  I  can't  answer  for  the  work,  and  it  is 
an  unfair  question,  because  a  man  brings  in — ^the 
Avriter  brings  in  many,  many  stories,  parts  of  stories 
that  are  unsatisfactory. 

Now,  I  don't  want  to  make  the  statement  that 
it  was  unsatisfactory.  There  were  times  when  the 
work  was  unsatisfactory,  and  there  were  times  when 
it  was  satisfactory. 

''Q.     That  is  true  of  every  writer? 

''A.     That  is  right. 

"Q.  But  I  mean  his  work  as  a  writer,  his  work 
as   a  writer  was   satisfactory  as   a  writer.    There 
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were  other  times  no.  Now,  let's  take  the  whole 
picture.  T  would  say  that  his  general  work  as 
a  writer  was  satisfactory. 

''Q.  As  a  matter  of  fact,  he  was  considered  to 
have  done  some  very  fine  work  for  the  studio.  Is 
that  not  so? 

"Mr.  Selvin:     Considered  by  whom? 

"  Q.  (By  Mr.  Margolis)  :  By  the  studio,  by  your- 
self? 

"A.  Well,  there  is  degrees  of  what  is  fine  and 
what  is  not  fine.  His  pictures  speak  for  themselves. 
He  wrote  'Fiesta.'  He  wrote  'Romance  of  Rosy 
Ridge.'    He  wrote  'High  Wall.' 

"Those  are  the  three  pictures  that  I  recall  that 
he  had  quite  a  lot  to  do  with.  They  were  good 
pictures. 

"Q.  Did  you  find  anything  in  those  pictures  or 
in  his  scripts  for  those  pictures  which  you  believe 
to  be  improper   [78]   from  a  political  standpoint? 

"A.  I  read  the  scripts  very  carefully,  and  there 
is  nothing  in  those  scripts  that  I  recall  that  was 
improper. 

"Q.  Were  any  of  the  pictures  for  which  you 
say  scripts  had  been  written  by  Mr.  Lester  Cole 
exhibited  at  the  time  of  the  hearings  referred  to 
in  1947  or  after  those  hearings? 

"A.  I  think  the  nearest  thing  that  Lester  Cole 
had  was  'Romance  of  Rosy  Ridge.' 

"Q.  When  was  that  released,  do  you  know, 
about  ?  A.     I  couldn't  tell  you. 

"Q.     Was  that  before  or  after? 
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''A.  It  was  released  before  the  hearings.  I 
think  it  was  right  on  the  tail  end  of  it.  It  may 
have  been  out  six  or  seven  months. 

"Q.  Did  you  know  whether  or  not  the  hearings 
had  any  effect  upon  the  receipts  for  that  picture? 

"A.  The  picture  had  been  played  out  practi- 
cally. 

'^Q.     Was  there  any  other  picture? 

"A.     Following  the  hearing,  yes. 

''Q.     Which  one?  A.    ^ High  Wall.' 

''Q.     That  was  released  when,  approximately? 

*'A.  That  was  released,  I  should  say,  six,  eight, 
ten  weeks  after  the  hearings,  somewhere  in  that  pe- 
riod. 

"Q.     Has  that  picture  been  picketed? 

''A.     That  picture  has  not  been  picketed.  [79] 

"Q.  Are  you  familiar  with  this  notice  which  was 
sent  to  Mr.  Cole?" 

''By  'this'  I  am  referring  to  the  notice  that  he 
was  being  suspended  from  his  work. 

"A.     Yes,  sir. 

"Q.     Was  it  sent  pursuant  to  your  instruction? 

"A.     Let  me  see  it. 

"Q.     I  don't  have  the  original."  [80] 

*  *  *  * 

"Q.  Did  you  direct  this  notice — this  again  is 
the  notice  of  suspension, — be  given  to  Mr.  Cole? 

"A.     On  legal  advice. 

"Q.     On  legal  advice?  A.     Counsel. 

"Q.  It  was  done  pursuant  to  your  instructions? 
Isn't  that  right?    You  received  legal   advice   and 
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then  pursuant  to  your  instructions  this  notice  was 

given  to  Mr.  Cole?  A.     Yes." 

Mr.  Margolis:  If  your  Honor  please,  at  this 
time  I  would  like  to  offer  in  evidence  as  plaintiff's 
first  exhibit  a  photostatic  copy  of  a  letter  on  the 
letterhead  of  Metro-Goldwyn-Mayer  Pictures,  dated 
December  2,  1947,  addressed  to  Mr.  Lester  Cole  and 
signed  by  Loew's,  Incorporated,  by  its  assistant 
treasurer. 

I  understand  it  is  stipulated  that  this  is  a  true 
and  correct  copy  of  the  letter  sent  to  Mr.  Cole. 

Mr.  Selvin:     So  stipulated.  [81] 

*  *  *  * 

Mr.  Margolis:  I  will  read  this  letter  which  has 
just  been  admitted  in  evidence  as  Plaintiff's  Ex- 
hibit No.  1,  which  is  addressed  to  Mr.  Lester  Cole, 
and  is  dated  December  2,  1947,  and  which  reads  as 
follows : 

[Printer's  Note:  Plaintiff's  Exhibit  No.  1  is 
identical  to  letter  set  out  in  full  at  page  174  of 
this  printed  record.] 


*  *  *  * 


Q.  (By  Mr.  Margolis)  :  I  will  ask  you  to  what, 
if  anything,  other  than  the  conduct  before  the  com- 
mittee, the  words  "for  good  and  sufficient  cause" 
in  said  notice  referred! 

A.     I  don't  think  I  can  answer  that  question.  [84] 
Q.     Did  you  attend  the  meeting  of  the  Associa- 
tion  of  Motion   Picture   Producers   in   1947  prior 
to  the  hearing  at  which  Mr.  Johnston,  the  President 
of  the  Association,  made  certain  proposals  with  re- 
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spect  to  company  policy  or  industry  policy  with 

i-espect  to  employment  of  Communists  or  alleged 

Communists? 

Mr.  Selvin:  I  object  to  the  question  upon  the 
ground  that  it  is  incompetent,  irrelevant  and  im- 
material, and  not  within  the  issues  of  this  proceed- 
ing.   This  is  antedating  the  notice,  on  which  the 

notice  of  suspension  was  issued. 
*  *  *  * 

The  Court:  Let  the  record  show  that  the  follow- 
ing proceedings  were  had  outside  of  the  presence  of 
the  jury.  [85]    It  is  your  turn,  Mr.  Selvin. 

Mr.  Selvin:  The  question  to  which  I  objected 
is  addressed  to  whether  Mr.  Mannix  attended  a 
certain  meeting  of  the  Motion  Picture  Producers 
Association,  prior  to  the  hearing  of  the  House 
Committee,  at  which  Mr.  Johnston  made  certain 
proposals  with  respect  to  company  policy  or  indus- 
try policy  with  respect  to  the  employment  of  Com- 
munists or  alleged  Communists. 

I  think  it  is  only  fair  to  say  that  it  is  a  prelimi- 
nary question,  and  is  followed  by  what  occurred  at 
that  particular  meeting.  Our  point  is  that  it  has 
nothing  to  do  that  what  was  said  or  done  at  this 
meeting  with  respect  to  the  industry  policy  or  what 
was  discussed,  prior  to  this  hearing  has  nothing 
to  do  with  the  issues  here.  It  seems  to  us  that  it 
quite  plainly  has  nothing  to  do  with  this,  and  that 
is  the  objection  made  by  the  defendant.  [86] 

Mr.  Margolis:  If  your  Honor  please,  I  want  to 
start  out  by  pointing  out  to  the  court  the  fact  of 
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the  notice  leading  down  to  conditions  for  the  de- 
termination of  the  suspension,  one  condition  being 
the  purging  of  contempt  and  the  second  being  the 
finding,  or  the  affidavit,  that  the  plaintiff,  Mr. 
Cole,  was  not  a  member  of  the  Communist  Party. 
Apparently,  the  theory  is  that  the  misconduct  of 
the  plaintiff,  or  the  alleged  misconduct  of  the 
plaintiff,  which  it  is  claimed  brought  him  into 
public  disrepute,  had  to  do  with  the  relationship 
as  to  the  cjuestion  as  to  the  Communist  Party  and 
that  the  function  of  the  suspension  was  to  dispel 
any  idea  that  Mr.  Cole  was  a  Communist.  We 
think  we  have  the  right  to  show,  as  we  can  show 
by  this  evidence,  that  the  industry,  prior  to  the 
hearing,  had  taken  the  position  that  it  could  not  and 
Avould  not  act  as  a  monitor  over  the  political  be- 
liefs or  affiliations  of  the  employees;  that  that  was 
their  own  business.  And  not  only  did  this  happen 
prior  to  the  hearing  but  we  propose  to  show  that 
at  the  very  hearing,  at  which  Mr.  Cole  testified, 
and  which  testimony  is  the  basis  of  the  suspension — 
at  these  very  hearings  Mr.  Johnston  appeared  and 
told  the  Committee  that  this  was  the  policy  of  the 
industry.  And  this  happened  before  Mr.  Cole  took 
the  witness  stand. 

This  is  important  in  one  other  particular.  The  con- 
tract, which  is  not  .yet  in  evidence  but  which  we  will 
introduce  in  evidence,  and  particularly  the  section  of 
the  contract  which  [87]  gives  rise  to  the  right  of 
suspension,  provides  that  the  employee,  Lester  Cole, 
will  perform  and  render  his  services  hereunder  con- 
scientiously and  to  the  full  limit  of  his  ability  and 
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as  instructed  by  the  producer  at  all  times.  This  means, 
and  we  have  authorities  to  support  this  proposition, 
that  what  Lester  Cole  was  to  try  to  do  with  respect 
to  a  situation  such  as  this,  or  s.nj  situation,  was  to 
conscientiously  do  what  he  thought  was  right;  to 
follow  the  instructions  of  the  producer  where  those 
instructions  were  given  and  to  act  in  these  respects 
to  the  best  of  his  ability.  In  other  words,  under  the 
very  terms  of  this  contract,  there  is  no  breach  unless 
the  action  of  the  employee  is  wilful,  unless  he  has 
failed  to  attempt  to  follow  the  provisions  of  the 
contract  to  the  best  of  his  ability.  That  being  so,  it 
seems  to  us  that  it  is  extremely  material  to  establish 
What  position  the  industry  took  with  respect  to 
this  subject,  both  privately  and  publicly,  and  par- 
ticularly at  these  hearings,  so  that  the  jury  can  deter- 
mine and  can  have  the  facts  before  it  necessary  to 
determine  whether  or  not  this  conduct  of  Mr.  Cole 
was  wilful,  whether  he  was  refusing  to  follow  in- 
structions or  whether  in  fact,  under  all  of  the  cir- 
cumstances, they  can  conclude  that  he  was  acting 
conscientiously,  according  to  his  own  conscience  in 
this  matter,  in  an  attempt  to  comply  with  the  pro- 
visions of  his  contract ;  that  he  was  not  violating  any 
instructions ;  that  he  was  acting  to  the  full  [88]  limit 
of  his  ability,  and  that  he  was  basing  his  conduct, 
in  part  at  least,  upon  public  and  private  representa- 
tions made  to  him  and  to  the  general  public  with 
respect  to  the  industry's  attitude  concerning  the 
question  of  its  employees'  political  affiliations. 

"We  think  that  for  all  of  these  reasons  the  matter 
is  clearly  material. 
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The  Court:    All  right,  Mr.  SeMn  or  Mr.  Walker. 

Mr.  Margolis:  Pardon  me  just  a  minute,  your 
Honor.  Mr.  Katz  directs  my  attention  to  the  fact  that 
at  the  hearings  in  Washington,  D.  C,  and  it  appears 
at  page  313  of  the  evidence,  Mr.  Cole's  testimony  ap- 
pearing at  page  486,  and  being  a  day  or  two  after 
Mr.  Johnston's  testimony,  Mr.  Johnston  read  into 
the  record  before  this  Committee  the  complete  state- 
ment to  which  the  question  here  objected  to  has 
reference,  and  then  testified  that,  although  the  pro- 
posal had  been  made  to  the  industry  to  adopt  a  policy 
of  refusing  employment  to  persons  believed  to  be 
Communists,  this  policy  was  rejected,  and  vigorously 
and  unanimously  rejected,  by  the  industry.  We  think 
that  this  evidence,  which,  of  course,  would  follow  up 
our  preliminary  foundation  testimony,  is  extremely 
material. 

The  Court :    Is  there  any  reply  ? 
*  *  *  *  [89] 

Mr.  Sehdn :  I  shall  be  very  brief,  your  Honor.  My 
only  purpose  in  replying  at  all  is  to  indicate  what 
I  think  the  plaintiff  is  trying  to  establish,  in  order 
that  our  interpretation  of  their  position  may  be 
of  record,  as  I  think  there  will  be  occasion  on  other 
phases  of  this  case  to  refer  to  it.  As  I  gather,  Mr. 
Margolis'  statement,  or  the  sense  of  it,  is  that  Mr. 
Cole,  presumably  becoming  apprised  of  the  proceed- 
ings that  were  had  at  this  meeting  of  the  Association 
to  which  the  question  relates,  in  some  way  relied 
upon  it  in  determining  his  own  course  of  conduct 
before  the  Committee.  There  is  a  diiference  there 
between  what  Mr.  Cole  knew,  or  thought  he  knew, 
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about  this  situation  and  what  actually  occurred.  What 
is  now  being  sought  to  be  brought  before  the  court 
is  evidence  of  what  actually  occurred  and  that  may  or 
may  not  be  evidence  of  what  Mr.  Cole  thought  oc- 
curred. 

The  Court:  Isn't  that  just  an  objection  to  the 
order  of  the  proof ;  that  it  be  safeguarded  by  a  rul- 
ing, to  tie  it  to  [90]  the  testimony  to  be  given  by 
Mr.  Cole? 

Mr.  Selvin:  There  is  no  doubt  of  that  and  my 
objection  doesn't  go  to  the  mere  question  of  pro- 
cedure. It  will  have  a  considerable  bearing  when  I 
think  that  certain  objections  probably  will  come  from 
the  plaintiff  as  to  evidence  that  we  propose  to  intro- 
duce. 

The  Court:  Of  course,  if  they  want  to  open  the 
front  door  of  the  barn,  which  I  think  should  not  be 
done,  for  reasons  over  which  I  have  control,  they 
lay  themselves  open  to  counter-attack  and  the  de- 
fense is  as  broad  as  the  attack.  If  they  rely  for  what- 
ever purpose  upon  the  belief  of  Mr.  Cole  that  his 
action  was  in  line  with  the  policy,  and  then  show 
that  that  belief  was  not  fantastic  because  it  was 
based  upon  public  action  taken  by  the  group,  or 
private  action,  which  he  knew,  then,  of  course,  you 
would  have  as  broad  a  scope  in  your  defense  in 
explaining  the  change  of  attitude,  and  that  is  already 
anticipated  in  the  opening  statement  by  Mr.  Walker, 
where,  assuming  that  this  evidence  would  be  offered, 
he  stated  he  was  going  to  show  that  they  had  reason 
to  entertain  certain  beliefs  regarding  Mr.  Cole  and 
others  who  might  come  before  the  Committee. 
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Mr.  Selvin:  That  is  precisely  why  I  make  the 
distinction.  I  want  there  to  be  no  misunderstanding 
about  it,  so,  at  a  later  time,  if  this  objection  is  now 
overruled,  there  can  be  no  question  about  the  theory 
upon  which  this  particular  [91]  evidence  is  being 
proffered  by  the  plaintiff.  If  I  am  mistaken  as  to 
why  it  is  being  offered,  I  will  be  glad  to  be  informed 

of  that  mistake. 

*  *  *  * 

Mr.  Katz:  I  merely  wanted  to  comment  briefly 
in  connection  with  the  query  of  Mr.  Sehdn.  Our 
position  is,  in  short,  among  others,  that  it  is  always 
open  to  a  discharged  or  suspended  employee  to  show 
that  the  reason,  where  one  is  assigned  [92]  by  an 
employer  for  the  discharge,  is  not  in  truth  and  in 
fact  the  motivating  reason.  This  has  nothing  to  do 
with  malice  and  this  has  nothing  to  do  with  motive, 
but  it  is  always  open  for  the  discharged  employee 
to  show  that  the  reason  assigned  by  his  employer 
when  discharging  him  is  not  in  truth  and  in  fact  the 
real  reason  which  prompted  the  action  by  the  em- 
ployer. 

Secondly,  it  is  a  rule,  which  I  think  stems  directly 
from  the  Goudal  vs.  DeMille  case,  that  it  is  appro- 
priate for  the  discharged  employee  to  show,  by  the 
acts  and  conduct  of  the  employer,  that  the  very  act 
of  the  employer  complained  about  was  not  contem- 
plated by  the  parties  to  be  the  kind  of  an  act  which 
would  give  rise  on  the  part  of  the  employer  to  ter- 
minating the  contract.  The  exact  language  in  the 
Goudal  case  is  that  the  evidence  was  admissible  at 
least  to  show  that  the  act  complained  of  was  not 
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contemplated  by  the  parties  to  be  of  that  kind  which 

gave  rise  to  the  right  suspect. 

The  Court :  As  I  tried  that  case  of  Goudal  vs.  De- 
Mille,  I  want  to  make  this  observation  about  the  case. 
That  language  is  to  be  construed  in  the  light  of  the 
evidence  in  the  Goudal  case.  In  the  Goudal  case,  Miss 
Goudal  grew  temperamental  and  argued  with  Mr. 
DeMille,  and,  of  course,  that  was  not  supposed  to  be 
done  by  stars  at  that  particular  time.  She  was  sup- 
posed to  say,  ''Yes,  yes."  I  am  making  that  statement 
[93]  in  view  of  an  intimation  that  you  may  want 
to  show,  in  regard  to  others,  that  such  action  was 
taken,  as  to  which  I  don't  want  to  commit  myself 
at  the  present  time. 

Mr.  Katz:  I  am  limiting  myself  at  the  present 
time  to  this  matter. 

The  Court :  He  actually  discussed  the  matter  with 
her  and  that  is  when  I  made  the  statement  that  the 
disobedience  of  an  artist  is  not  that  of  a  menial,  re- 
ferring to  the  fact  that  a  master  can  fire  a  servant 
if  he  fails  to  obey  the  master's  order.  I  still  hold  that 
an  artist  cannot  be  treated  as  a  menial  and  that  the 
disobedience  for  which  he  or  she  can  be  discharged 
must  be  of  a  particular  character.  So  I  allowed  them 
to  show  she  could  be  in  the  picture  until  it  was  con- 
cluded. I  held  that  by  their  conduct  they  not  exactly 
waived  the  breach  but  they  indicated  they  did  not 
consider  the  type  of  disobedience  one  for  which  they 
had  a  right  to  discharge,  and  that  was  all  that  was 
proved  in  that  particular  case. 

Mr.  Katz :  What  I  am  trying  to  say,  your  Honor, 
in  answer  to  Mr.  Selvin,  is  our  position  is  that  this 
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testimony  is  admissible,  as  a  matter  of  law,  on  a 
variety  of  grounds  and  that,  although  as  between  the 
employer  and  the  employee  their  discussions  and 
their  attitude  concerning  the  political  position  or 
the  absence  of  political  position  by  Mr.  Cole  is  ad- 
missible because  they  are  the  litigants,  we  don't  for 
one  [94]  moment,  by  our  silence,  Avant  to  concede 
that  opens  the  door  for  the  collateral  kind  of  smear- 
ing that  the  brief  suggests  it  to  be,  to  make  a  part 
of  probative  evidence  in  this  case.  [95]  And  I  rise 
primarily  merely  to  point  out  a  legal  basis  for  jus- 
tifying the  question  without  by  my  silence  consenting 
to  Mr.  Selvin's  at  least  inuendo  in  his  commentary 
about  the  probative  value  of  that  evidence  and  its 
consequent  effect  on  the  front  or  rear  door  of  the 
barn. 

The  Court :  All  right.  It  is  your  motion.  You  will 
have  the  last  say.  The  zigzag  stops  with  this  one  now. 
All  right. 

Mr.  Selvin :  This  is  not  the  time  nor  the  place  to 
make  any  reply  to  the  charge  or  statement  or  refer- 
ence to  ''smearing"  that  the  defendant  proposes  to 
do,  although  I  may  say  that  if  Mr.  Katz  refers  to  the 
subject  that  has  been  heretofore  discussed  in  court, 
as  to  the  admissibility  of  evidence  relating  to  Com- 
munism, I  am  glad  to  have  his  concurrence  and  char- 
acterization of  that  type  of  evidence  as  being  a 
*' smear"  of  the  individual  to  whom  it  refers. 

The  Court :  All  right.  I  will  hide  behind  the  state- 
ment. It  is  not  to  be  assumed  by  my  silence  that  I 
agree  with  either  counsel  on  any  of  the  legal  pro- 
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positions  that  they  anticipatorily  are  discussing  at 

the  present  time.  All  right. 

I  will  decide  at  the  proper  time  whether  charging 
a  person  with  being  a  Communist  is  or  is  not  any- 
thing that  degrades  a  person,  because  I  will  have  to 
do  that,  either  in  the  form  of  instructions  or  by  ruling 
on  evidence,  and  [96]  I  will  do  that  at  the  proper 
time. 

Mr.  Selvin :  Now,  Mr.  Katz's  point  is  that  they  are 
entitled  apparently  to  go  into  this  question  of  the 
industry's  acceptance  or  rejection  of  a  non-Com- 
munist policy  antedating  these  hearings,  upon  the 
theory  that  it  might  be  some  evidence  that  the  as- 
signed grounds  of  discharge  or  suspension,  as  the 
case  may  be,  were  not  the  true  ones  and  that  in 
some  way  the  employer  acted  in  bad  faith  in  that 
connection. 

Whatever  the  rule  may  be  elsewhere,  in  May 
against  New  York  Motion  Picture  Corporation, 
which  I  am  sure  your  Honor  is  familiar  with,  re- 
ported in  45  Cal.  App.  page  369,  that  is  an  opinion 
by  Judge  Finlayson  when  he  was  sitting  in  the 
Appellate  Court,  in  which  he  discussed  rather  ex- 
tensively the  question  of  master  and  servant  as  it 

relates  to  termination  of  employment. 
*  *  *  * 

Mr.  Selvin:  The  rule  laid  down  in  that  case  was 
that  if  there  are  grounds  for  discharge  which  exist 
in  fact,  the  motive  or  purpose  or  intent  of  the  em- 
ployer in  taking  advantage  of  those  grounds  is  im- 
material. 

The  Court :    That  is  true.  I  agree  with  you  on  that. 
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Mr.  Selvin:  And  they  went  one  step  further,  that 
[97]  whether  or  not  an  employee  was  required  to 
obey  the  directions  and  instructions  of  the  employer 
depended  not  on  the  good  or  bad  faith  of  the  em- 
ployer in  giving  the  instructions,  but  upon  whether 
or  not  the  instruction  was  a  reasonable  one  having 
regard  to  the  purpose  and  nature  of  the  employ- 
ment. 

The  Court :    That  is  right. 

Mr.  Selvin:  So  that  I  say  that  it  is  entirely  im- 
material, even  if  it  be  a  fact,  which  of  course  we  do 
not  admit,  even  if  it  be  a  fact  that  this  notice  of 
suspension  was  given  in  bad  faith  or  was  based  on 
reasons  other  than  the  reasons  assigned,  it  is  entirely 
immaterial  so  far  as  the  determination  of  Mr.  Cole's 
rights  with  the  Metro-Goldwyn-Mayer  Company  or 
Loew's  Incorporated. 

The  question  is  whether  the  ground  is  sufficient 
to  justify  the  action  taken  by  the  defendant,  and  we 
say  as  to  that,  that  even  if  that  action  constituted 
a  complete  reversal  of  a  prior  policy  adopted  by 
either  Loew's  individually  or  by  the  industry  gener- 
ally, that  it  is  beside  the  mark. 

The  question  is  whether  the  policy,  when  it  was 
adopted  by  us  with  regard  to  Mr.  Cole  was  or  was 
not  a  policy  which  we  were  free  to  adopt. 

*  *  *  *  [98] 

The  Court:    Yes. 
In  this  May  case,  they  merely  consider  the  ques- 
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tion  of  the  word  disobedience  and  stated  the  rule 

that: 

"Disobedience  by  the  servant  of  a  reasonable 
order  of  the  master  is  a  violation  of  duty  which 
justifies  a  rescission  by  the  master  of  the  con- 
tract of  employment  and  peremptory  discharge 
of  the  servant." 
We  had  to  contend  with  that  case  in  the  Goudal 
case,  because  in  the  Goudal  case  it  was  the  contention 
of  Mr.  DeMille  that  under  this  case  he  was  the  sole 
judge  of  the  reasonableness  of  the  order  and  that 
having  given  the  disobedience  at  the  time  as  a  ground 
for  discharge,  that  is  why  he  had  to  introduce  the 
modification  that  the  disobedience  of  an  artist  is 
different  from  that  of  a  menial. 

Now,  the  court  in  emphasizing  this  opinion  on  will- 
fulness— Mr.  Justice  Finlayson,  whom  we  all  know 
and  who  achieved  a  distinction  as  a  practitioner  later 
in  life,  after  he  retired  from  the  courts — he  had  a 
bad  campaign  manager  when  he  ran  for  the  Supreme 
Court  (I  happen  to  be  he),  so  he  wasn't  [99]  elected, 
he  was  defeated  by  Judge  Preston — he  achieved  dis- 
tinction at  the  Bar  until  the  very  moment  of  his 
death ;  he  was  an  old-fashioned  lawyer  and  he  sum- 
marizes law  instead  of  just  talking  conclusions  with 
you — he  did  not  write  the  opinion  that  Mr.  Cardozo 
called  agglutinative  tonsilloria  (that  is  using  a  scis- 
sors and  paper),  but  he  made  the  statement  in  the 
opinion  that  if  it  is  actual  disobedience,  then  the 
motive  of  the  master  does  not  matter. 

But  ultimately  we  go  back  to  the  fact  of  whether 
the  facts  sought  to  be  shown  go  not  to  the  motive, 


274  Loew's  Incorporated  vs. 

(Deposition  of  E.  T.  Mannix.) 

but  go  to  the  existence  of  the  cause.  The  complaint 
in  this  case — I  was  looking  at  it  while  you  gentlemen 
were  arguing  and  made  some  notes  anticipatory  of 
the  trend  of  the  argument — in  this  complaint,  the 
plaintiff,  after  setting  forth  the  notice,  alleges  that 
every  statement  of  fact  contained  in  the  notice  of 
suspension  is  false  and  untrue  and  the  plaintiff  so 
contends. 

Then,  they  allege  also  that  they  didn't  have  the 
right  to  suspend  and  so,  this  being  a  declaratory 
judgment  case,  they  are  taking  the  burden  which  is 
not  taken  in  an  ordinary  case,  of  showing  the  court 
that  not  only  was  there  no  legal  right  to  discharge 
for  the  particular  cause,  but  that  that  particular 
cause  was  not  the  real  cause.  In  other  words,  it  brings 
us  to  the  type  of  cases  we  discussed  in  chambers  dur- 
ing the  conferences  on  pre-trial.  It  brings  us  back  to 
[100]  the  civil  service  cases  where  a  man  is  laid  off, 
for  instance  on  the  ground  that  there  isn't  any  work. 
We  are  talking  about  laying  off  which  is  similar  to 
suspension.  Now,  the  civil  service  cases  allow  the 
employee  to  show,  when  he  is  laid  off  on  the  ground 
of  absence  of  work,  that  actually  there  wasn't  any 
reason  of  that  character.  He  may  show,  for  instance, 
that  in  order  to  get  rid  of  him,  they  took  that  work 
and  gave  it  to  somebody  else  or  spread  it  amongst 
others,  just  to  create  a  vacuum  so  that  some  favorite 
employee  of  the  head  of  the  department  might  walk 
in. 

Ordinarily  the  testimony  which  is  offered  now 
would  be  defensive  matter,  in  an  ordinary  lawsuit, 
but,  this  is  not  an  ordinary  lawsuit.  This  is  a  case 
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in  which  the  court  has  great  discretion,  as  you  all 
agree,  and  as  I  have  held  repeatedly  and  that  all 
authorities  agree,  including  Judge  Dean  Borcher 
who  was  the  greatest  authority  on  the  subject,  where 
the  court  has  the  discretion  of  refusing  either  a 
declaration  along  the  lines  asked  by  either  side  or 
altogether,  if  upon  a  complete  showing  the  court 
feels  that  the  declaration  should  not  be  made,  but 
that  the  parties  should  be  cast  back  to  their  remedy 
for  breach  and  wait  for  an  actual  breach.  Now,  to 
overcome  that  principal  of  law,  the  plaintiff  has  the 
right  to  offer  evidence  to  show,  and  they  have  done 
so,  in  this  complaint,  the  plaintiff  has  [101]  a  right 
to  show  that — no.  The  plaintiff  has  a  right  to  assume 
the  affirmative  and  prove  as  a  part  of  their  case  the 
non-existence  of  these  grounds.  You  see,  ordinarily 
in  an  action  for  breach  of  employment,  all  you  intro- 
duce in  evidence  is  the  contract,  the  notice  of  dis- 
charge and  evidence  that  the  man  was  ready,  willing 
and  able  to  perform  and  he  was  discharged,  which 
throws  the  burden  upon  the  defendant  to  prove  the 
legality  of  the  discharge.  [102] 

But  in  this  case  the  plaintiff  has  assumed  the  af- 
firmative, as  they  may,  in  order  to  place  before  the 
court  the  reasons  to  support  their  contention  that 
jurisdiction  should  be  assumed  for  the  purpose  of 
determining  the  rights,  and  the  defendants  have 
joined  them  and  the  defendants  seek  an  affirmation 
that  they  had  a  right  to  discharge. 

So  I  feel,  in  view  of  the  issues  claimed  in  this 
case,  the  inquiry  at  the  present  time  into  these  dis- 
cussions, are  admissible,  and  I  will  at  the  proper 
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time  instruct  the  jury  as  to  any  limitation  that  may 

be  necessary  to  be  placed  upon  the  testimony. 

I  don't  think  that  I  should  at  the  present  time 
state  upon  what  theory  they  are  being  received.  I 
am  stating  ground  which  differs  a  little  from  the 
ground  advanced  ]:)y  the  plaintiffs,  on  the  theory 
that  not  only  I  am  not  bound  by  that  theory,  but 
upon  any  other  ground  that  is  not  urged,  that  the 
evidence  is  not  admissible,  that  may  be  urged  as 
error  on  appeal,  regardless  of  whether  they  thought 
of  it  or  not.  So  that  for  the  reasons  I  have  indi- 
cated, the  testimony  is  admissible.  I  agree  with  you 
that  the  testimony  may  open  a  line  of  inquiry  which 
would  not  be  open  to  you  but  for  their  insistence, 
that  the  questions  are  proper.  How  broad  that  line 
of  inquiry  will  be,  I  will  determine  at  the  proper 
time. 

So  the  motion  will  be  overruled,  and  unless  coun- 
sel for  [103]  the  defendant  asks  me  to  make  any 
observations  limiting  the  scope  I  will  just  allow  it 
to  go  in  without  any  comment  to  the  jury.  The  court 
will  now  take  a  short  recess. 

(Short  recess.) 

The  Court:  Let  the  record  show  that  the  jurors 
have  returned.  I  think  you  had  better  repeat  the 
question. 

Mr.  Margolis:  I  understand,  your  Honor,  that 
the  objection  to  the  question  is  overruled. 

The  Court:     I  do  not  think  it  necessarv  to  in- 
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form  the  jury,  but  if  I  did  not  make  the  ruling,  I 

make  it  now. 

Mr.  Margolis :  I  will  repeat  the  question  which  I 
have  read: 

"Q.  Did  you  attend  the  meeting  of  the  Associa- 
tion of  Motion  Picture  Producers  in  1947  prior  to 
the  hearings  at  which  Mr.  Johnston,  the  president 
of  the  Association,  made  certain  proposals  with  re- 
spect to  company  policy  or  industry  policy  with  re- 
spect to  employment  of  Communists  or  alleged  Com- 
munists ? 

''A.  Is  that  the  three-point  plan  that  you  are 
speaking  of? 

"Q.     That  is  what  I  am  speaking  of. 

''A.     I  attended  that  meeting. 

"  Q.     Do  you  recall  when  that  meeting  took  place  ? 

*'A.  You  can  refresh  me  on  the  date.  I  was  at 
the  meeting.  I  don't  recall  the  date.  [104] 

*'Q.  In  any  event,  it  was  several  months  before 
the  Washington  hearings  in  October,  1947? 

"A.  If  that  is  the  date  I  was  at  the  meeting.  I 
don't  recall  the  date. 

''Q.  But  you  know  it  was  before  the  Washington 
hearings  ? 

''A.  We  can  get  them  from  the  minutes  of  the 
Association  when  it  was  held." 

Mr.  Margolis:  I  have  advised  Mr.  Selvin  that  I 
can  state  that  the  date  was  on  or  about  June  2, 
1947.  I  will  state  that  such  meeting,  as  we  are  talk- 
ing about,  was  June  2,  1947. 

Mr.  Selvin:     On  or  about  June  2nd. 
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''Q.  That  is  Mr.  Johnston  proposed  a  program 
for  the  Association  of  Motion  Picture  Producers, 
did  he  not,  consisting  of  three  points,  the  first  of 
which  related  to  the  type  of  investigation  to  be  con- 
ducted by  the  Thomas  Un-American  Committee ;  the 
second  of  which  reads  as  follows: 

a  'Agreed  not  to  employ  proven  Communists  in 
Hollywood  jobs  where  they  would  be  in  a  position 
to  influence  the  screen.  Hollywood  producers  recog- 
nize the  responsibility  to  keep  the  American  screen 
free  from  Communists  or  any  other  subversive  prop- 
aganda. The  evidence  is  conclusive  that  Communists 
are  a  destructive  force  and  their  constant  under- 
cover activities  are  designed  to  create  chaos  and 
conflict.  [105] 

*'  'We  reject  the  Communist  not  because  of  his 
ideas  but  because  of  his  allegiance  and  loyalty  to  a 
foreign  power.  Every  American  Communist  is  a 
potential  foreign  agent.  America  has  never  been 
afraid  of  new  ideas.  We  welcome  them  in  all  fields, 
political,  economic,  and  social. 

"  'The  free  play  of  ideas  is  the  strength  of  our 
democracy.  It  is  the  competition  of  ideas  which 
makes  America  strong.  Sedition  is  not  competition, 
and  this  industry  will  not  tolerate  seditionists ;  but 
we  must  make  sure  we  do  not  chip  away  our  free- 
doms to  get  the  seditionists. 

"  'The  protection  of  the  innocent  is  still  supreme. 
There  is  no  higher  duty  under  our  American  sys- 
tem of  jurisprudence.  We  must  be  scrupulous  to 
avoid  indiscreminate  labeling.  Every  time  you  tag 
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an  innocent  person  with  a  red  label  you  play  into 

the  hands  of  the  Communists. 

"  'I  am  not  interested  in  the  pastel  shades,  the 
parlor  pinks  or  salmon-colored  zealots.  They  are 
just  plain  dupes  and  fools.  My  concern  is  the  Red 
conspirator,  the  man  who  uses  the  freedoms  of 
democracy  to  destroy  democracy. 

"  'We  emphasize  that  in  agreeing-  not  to  employ 
proven  Communists  we  mean  just  that.  The  proof 
must  be  conclusive  and  it  is  the  responsibility  of  the 
Un-American  Committee  to  furnish  the  proof  and 
the  names.' 

''Point  three  dealt  with  the  employment  of  James 
Byrnes  and  certain  other  related  matters.  [106] 

"Do  you  recall  the  submission  of  that  program 
by  Mr.  Johnson?  A.     It  is  quite  familiar. 

"Q.  That  sounds  to  you  like  the  one  that  was 
submitted?  A.     Yes. 

' '  Q.  Do  you  remember  what  happened  at  that — I 
will  withdraw  that.  Do  you  remember  who  was  pres- 
ent at  that  conference? 

"A.  Eric  Johnston,  and  an  associate  with  Eric 
Johnston,  O'Hara,  I  am  not  sure  whether  Eddie 
Cheyfitz  was  with  him  or  not.  He  may  have  been. 
Frank  Freeman,  Ben  Kahane,  Hal  Roach.  I  think 
Leon  Goldberg,  Mr.  Benjamin,  Al  Wright,  Free- 
stone  " 

Mr.  Selvin :     That  should  be  Freston. 

Mr.  Margolis  (Continued  reading):  "Ben  Sil- 
berberg.  How  many  names  is  that?  There  were 
about  15  or  18  people  present  at  the  meeting. 
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*'Q.  Do  you  recall  whether  there  was  pretty  com- 
plete representation  from  the  major  studios? 

''A.  I  think  there  was  a  representative  of  each 
studio.  I  don't  know  whether  the  director  or  the 
alternate  was  there  in  all  cases.  I  don't  know  whether 
Joe  Schenck  was  there  or  his  alternate  was  there, 
but  each  studio  was  represented. 

"Q.  Following  the  presentation  of  this  proposed 
program  by  Mr.  Johnston,  tell  us  to  the  best  of  your 
recollection  [107]  the  substance  of  what  was  said  and 
by  whom. 

' '  A.    Wouldn  't  you  rather  have  conclusions  ? 

"Q.    No. 

"A.  It  is  much  easier  to  have  a  conclusion.  I 
can  remember  the  conclusions.  The  discussions  I  don't 
remember.  Let  me  tell  you  the  part  I  played  in  it. 

''I  am  an  emotional  sort  of  fellow  when  I  get 
through  with  myself,  I  saying  what  I  want  to  say,  I 
sort  of  forget  what  the  others  are  saying  in  this 
particular  matter. 

"Number  one  was  passed  unanimously.  Niunber 
three  was  passed  but  number  two  which  dealt  with 
the  proven  Communists— my  stand  on  that  was  that 
I  was  not  in  a  witch  hunt,  and  I  wasn't  out  to  find 
Communists  or  to  hurt  Communists  as  long  as  I  was 
able  to  protect  the  material  on  the  screen,  and  that 
the  screen  if  free  of  any  Communistic  propaganda. 

"I  wanted  no  part.  I  wanted  to  play  no  part  in  it. 
If  there  was  an  investigation  to  be  carried  on,  I 
welcomed  the  Congress  of  the  United  States  to  carry 
on  an  investigation,  but  it  was  their  responsibility 
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to  do  it,  and  it  wasn't  our  responsibility  to  have  a 

witch  hunt,  who  and  who  was  not  a  Communist. 

''Number  one,  my  stand  was  that  we  were  not 
capable  of  deciding  who  was  a  Communist  or  who 
was  not.  I  think  I  cited  at  the  time  that  the  FBI 
have  failed  in  fighting  Communists  and  proving  any- 
one as  a  Communist,  and  I  didn't  want  [108]  to  be 
part  of  any  such  rule.  Others  joined  in  on  a  similar 
basis. 

''I  think  I  was  the  first  one  to  speak,  and  I  think 
that  the  majority  of  men  who  followed  me  expressed 
a  similar  opinion.  I  will  repeat  myself  in  what  they 
had  said  because  I  have  got  so  much  ego,  I  think 
they  quoted  me  on  what  I  had  said,  and  we  voted  it 
down  unanimously  and  the  three-point  program  was 
carried  and  number  two  was  rejected. 

"Q.     Anybody  say  anything  about  a  blacklist? 

*'A.  Any  time  that  you  speak  of  not  hiring  some- 
body for  some  reason — I  imagine  somebody  brought 
up  the  word  'blacklist'.  I  don't  recall  it.  I  know  that 
Mr.  Johnston  in  his  testimony  mentioned  it  in  Wash- 
ington, that  someone  had  objected  to  it  I  believe  as 
a  blacklist.  I  don't  recall  that  part  of  the  conversa- 
tion. 

"Q.  Recall  anybody  saying  anything  about  the 
procedure  of  producers  acting  jointly  in  any  way 
being  illegal? 

"A.  I  think  counsel  during  the  time  expressed 
some  opinions  on  it.  I  don't  recall  who,  but  someone 
expressed  an  opinion. 

"  Q.     Do  you  recall  what  it  was  ? 
'  A.    I  think  you  answered  it  yourself.  Your  ques- 
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tion  answered  it.  I  mean,  it  was  a  rejected  plan. 
Rejected  plans  don't  stay  with  you.  It  is  the  con- 
clusion of  those  plans  that  stays  with  you.  [109] 

^'Q.  Now,  between  that  time  and  the  time  of  the 
Hollywood  hearing  in  Washington,  D.  C,  which  was 
October,  1947,  can  you  recall  any  other  meetings 
of  the  Association  of  Motion  Picture  Producers  at 
which  the  subject  of  employment  of  Communists  or 
alleged  Communists  was  considered? 

"A.  I  don't  believe  there  was  another  meeting 
held  in  which  it  was  discussed. 

"Q.     Now,  following — strike  that. 

'^A.  In  fact,  I  am  sure  that  I  was  not  in  any 
other  meeting  at  which  it  was  discussed. 

''Q.  Following  the  hearings  in  Washington,  a 
meeting  was  held  in  New  York  on  or  about  Novem- 
ber 25,  1947,  was  there  not  ?  A.    Yes,  sir. 

''Q.  Was  there  a  meeting  of  the  Association  of 
Motion  Picture  Producers,  which  is  the  Western 
organization,  or  of  the  Eastern  organization,  or  of 
both,  or  of  neither  ? 

"A.  I  don't  think  it  would  have  been  either  the 
Eastern  or  Western.  It  struck  me  that  there  were 
people  there  that  were  not  members  of  the  Associa- 
tion. I  couldn't  say.  I  don't  think  it  was  called  by 
either  Association.  It  may  have  been.  I  was  invited 
there  by  telephone. 

"Q.     From  whom  did  you  receive  the  invitation? 

*'A.    Mr.  Nicholas  Schenck. 

''Q.     What  is  his  position?  [110] 

"A.     President  of  Loew's,  Incorporated. 

''Q.    What  did  he  teU  you  about  the  meeting? 
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*'A.  Only  that  there  would  be  a  meeting  in  New 
York  on  a  certain  day  and  he  wanted  me  to  be  there. 

"Q.     Did  he  tell  you  who  was  calling  the  meeting? 

''A.    He  did  not. 

"Q.     Did  he  tell  you  what  the  meeting  was  about? 

"A.  Oh,  yes,  he  told  me  it  was  about  the  situation 
of  the  congressional  investigation. 

''Q.  When  did  you  receive  the  call  from  Mr. 
Schenck? 

"A.  On  the — oh,  it  couldn^t  have  been  more  than 
two  days  prior  to  my  departure. 

''Q.  When  did  you  leave?  About  the  23rd?  Did 
you  fly  or  go  by  train? 

"A.     I  went  back  by  train. 

''Q.     When  did  you  leave?  Do  you  remember? 

''A.  Well,  I  arrived  there  on  a  Sunday.  I  believe 
it  was  Sunday  I  arrived  in  New  York,  so  I  must 
have  left  on  a  Thursday.  I  believe  I  arrived  Sunday 
morning  in  New  York. 

^'Q.  The  meeting  was  on  a  Monday  and  Tuesday, 
was  it? 

''A.     I  think  the  meeting  was  on  Monday. 

^'Q.     Where  there  two  days  of  meetings? 

''A.  The  opening  meeting  was  Monday  and  the 
following  day  was  Tuesday,  the  second  and  final 
meeting. 

^'Q.  Anybody  else  from  Loew's,  Incorporated,  go 
from  the  [111]  West  to  New  York  besides  yourself? 

' '  A.  Mr.  Mayer,  Mr.  Joe  Schenck  and  Irving  Ber- 
lin and  I  went  to  New  York. 

*'Q.     All  of  you  attended  these  meetings? 

*'A.    All  but  Berlin." 
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Mr.  Margolis:  The  answer  here  is  Joe  Schenck. 
I  understand  he  is  not  with  Loew's,  Incorporated. 

Mr.  Selvin:  The  witness'  answer  says  he  is  not. 
*'The  Witness:  No,  he  is  with  Twentieth  Centnry- 
Fox. 

' ' Q.     Where  were  the  meetings  held  in  New  York  1 

"A.    At  the  Waldorf-Astoria. 

''Q.    Who  presided?  A.     Eric  Johnston. 

''Q.  Eric  Johnston  is  the  president  of  both  the 
Eastern  and  Western  Associations,  is  he  not? 

*'A.    Yes. 

*  *  Q.  Did  he  open  the  meeting  ?  Did  Mr.  Johnston 
open  the  meeting? 

''A.    I  believe  he  did." 

Mr.  Margolis:  We  will  pass  for  the  moment  to 
another  subject. 

^'Q.  As  a  matter  of  fact,  do  you  know  of  any 
information,  do  you  have  any  information  at  all  of 
any  adverse  effects  upon  box  office  receipts  by  the 
hearing  ? 

"A.  I  wouldn't  be  familiar  with  box  office  re- 
ceipts. [112] 

"Q.  You  never  have  received  any  information  to 
that  effect,  have  you  ? 

"A.     I  have  never  received  any. 

*  *  *  *  ni^i 

Mr.  Margolis:  ''Prior  to  the  meeting  in  New 
York,  Loew's,  Incorporated,  acting  either  through 
its  Board  of  Directors,  or  through  any  of  its  officers 
including  yourself,  had  taken  no  position,  had  estab- 
lished no  policy  with  respect  to  employment  of  Com- 
munists or  alleged  Communists  or  with  respect  to 
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the  employment  of  the  ten  who  Avere  cited  for  con- 
tempt *?  A.     Prior?  No,  we  had  not. 

*'Q.  Thereafter,  following  this,  Loew's  did  carry 
out  the  policy  established  at  the  meeting  in  New 
York,  did  it  not?  A.    Yes. 

' '  Q.  Following  the  hearings,  shortly  foil  owing  the 
hearings,  did  Loew's,  Incorporated,  re-release  a  pic- 
ture known  as  'Ninotchka?'   [115] 

"A.     I  think  it  was  long  after  the  hearing. 

*'Q.    About  how  long  after  the  hearing? 

^*A.  I  think  we  released  in  January  or  February 
— January. 

"Q.  It  is  a  fact,  is  it  not,  that  Metro,  which  is  the 
trade  name  for  Loew's,  Incorporated,  issued  publicly 
to  the  effect  that  in  order  to  combat  the  ill  will  es- 
tablished by  the  House  Un-American  Committee's 
Red  problem  it  was  releasing  'Ninotchka'? 

*'A.     I  am  not  familiar  with  the  campaign  on  it. 

^'Q.    Did  you  see  such  publicity? 

"A.  No,  sir.  I  think  it  was  released  in  two  places, 
Los  Angeles  and  New  York. 

**Q.  Now,  it  is  a  fact,  is  it  not,  that  the  resolu- 
tion which  was  adopted  in  New  York  read  as  fol- 
lows :  'Members  of  the  Association  of  Motion  Picture 
Producers  deplore  the  action  of  ten  Hollywood  men 
who  have  been  cited  for  contempt  by  the  House  of 
Representatives.  We  do  not  desire  to  prejudge  their 
legal  rights,  but  their  actions  have  been  a  dis-service 
to  their  employers  and  have  impaired  their  useful- 
ness to  the  industry.  We  will  forthwith  discharge  or 
suspend  without  compensation  those  in  our  employ 
and  we  will  not  reemploy  any  of  the  ten  until  such 
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time  as  he  is  acquitted  or  has  purged  himself  of  con- 
tempt and  declares  under  oath  that  he  is  not  a  Com- 
munist. On  the  broad  issue  of  alleged  subversive  [117] 
and  disloyal  elements  in  Holly^vood,  our  members  are 
likewise  prepared  to  take  positive  action.  We  will 
not  knowingly  employ  a  Communist  or  any  member 
of  any  party  or  group  which  advocates  the  overthrow 
of  the  government  of  the  United  States  by  force  or 
by  any  illegal  or  unconstitutional  methods.  In  pur- 
suing this  policy,  we  are  not  going  to  be  weighed 
by  hysteria  or  intimidation  from  any  source.  We 
are  frank  to  recognize  that  such  a  policy  involves 
dangers  and  risks.  There  is  the  danger  of  hurting 
innocent  people.  There  is  the  risk  of  creating  an 
atmosphere  of  fear.  Creative  work  at  its  best  cannot 
be  carried  on  in  an  atmosphere  of  fear.  We  will 
guard  against  this  danger,  this  risk,  this  fear.  To 
this  end  we  will  invite  the  Hollywood  Talent  Guilds 
to  work  with  us  to  eliminate  any  subversives,  to 
protect  the  innocent  and  to  safeguard  free  speech 
and  a  free  screen  wherever  threatened.  The  action 
of  a  national  policy  established  by  Congress  with 
respect  to  the  employment  of  Communists  in  private 
industry  makes  our  task  difficult.  Ours  is  a  nation 
of  laws.  We  request  Congress  to  enact  legislation 
to  assist  American  industry  to  rid  itself  of  subver- 
sive disloyal  elements.  Nothing  subversive  or  un- 
American  has  appeared  on  the  screen.  Nor  can  any 
number  of  Hollywood  investigations  obscure  the 
patriotic  service  of  the  30,000  loyal  Americans  em- 
ployed in  Hollywood  who  have  given  our  government 
invaluable  aid  in  war  and  peace.'  [117] 
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**Is  that  the  resolution  which  was  adopted? 

*'A.     I  believe  that  is.  You  from  a  copy  of  it? 

**Q.  I  have  read  from  a  press  release  which  I 
understand  is  a  correct  copy  of  it.  Does  it  sound  like 
it?  A.     It  sounds  like  it  to  me. 

*'Q.  Now,  in  that  resolution,  the  statement  is 
made  that  the  industry  does  not  intend  to  yield  to 
public  hysteria  in  carr^dn^  out  this  policy.  You 
recall  that,  do  you  not?  A.    Yes,  sir. 

*^Q.  You  have  testified  that  Loew's  has  adopted 
this  policy.  I  will  ask  you  whether  or  not  it  is  the 
policy  of  Loew's  not  to  yield  to  criticism  from  news- 
papers, threats,  threats  of  organizations  to  boycott 
the  industry  because  of  the  policy  which  it  has  es- 
tablished as  similar  action  from  other  sources? 

"Mr.  Selvin :    He  is  asking  you  what  the  policy  is. 

**A.  We  have  expressed  ourselves  that  we  would 
not  be  harassed  into  any  action  by  the  press  or  by 
organizations  or  by  groups  who  will  threaten,  so 
that  is  not  a  part.  Our  policy  is  not  to  pay  heed 
to  groups  of  that  sort. 

"Q.  To  groups  and  to  editorials  in  the  paper  and 
so  forth,  is  that  right?  A.     Editorials. 

"  Q.  At  any  time,  have  you  ever  been  contacted  by 
any  representatives  of  the  Committee  on  Un-Ameri- 
can Activities?  [118]  A.     Smith  and  Galleys. 

"Q.     Leckie? 

*'A.  Leckie  called  on  me  one  day,  and  introduced 
themselves,  said  they  were — 

"Q.  Before  we  go  into  that,  if  I  may  interrupt 
you,  do  you  remember  when  it  was,  approximately 
when  it  was  that  they  called  upon  you? 
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''A.  Well,  it  was  some  time  after  their  spring 
investigation  here,  and  the  Washington  investigation, 
and  it  may  have  been  four  weeks  before  the  Wash- 
ington or  six  weeks  before  the  Washington  investi- 
gation. 

*    *    4f    * 

"Q.  In  other  words,  that  would  bring  it  about 
September  of  1947? 

"A.     Somewheres  in  that  time. 

^'Q.  They  called  at  your  office?  They  telephoned 
to  you  first  for  an  appointment?  A.    Yes. 

"Q.  They  told  you  they  were  representatives  of 
the  House  Committee  on  Un-American  Activities  ? 

''A.    Yes.  [119] 

^'Q.  Will  you  tell  us  what  conversations  took 
place  ?  Was  anybody  else  present  at  the  time  besides 
yourself  and  these  two  gentlemen  ? 

''A.     Just  the  three  of  us. 

'^Q.    Will  you  tell  us  what  was  said? 

*'A.  Well,  I  granted  them  the  interview,  and  I 
welcomed  the  opportunity  of  telling  them  what  I 
thought  of  their  investigation  as  far  as  it  had  been 
carried  on.  I  did  most  of  the  talking.  They  came  in 
and  introduced  themselves,  and,  well,  I  said,  ^I  am 
happy  that  you  are  here  in  Hollywood  on  an  in- 
vestigation and  happy  you  carried  on  in  Washing- 
ton.' I  said,  ^What  do  you  want  me  for?  I  can't  get 
you  any  publicity.  Leave  me  out.  Mr.  Thomas  wants 
publicity.  I  think  it  is  a  witch  hunt.  I  think  it  is  un- 
fair. I  don't  think  you  are  carrying  it  on  honestly. 
I  don't  think  you  are  doing  anybody  any  good  in 
the  Avay  you  are  doing. '  This  went  on  for  20  minutes. 
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my  condemnation  of  the  procedure,  not  what  they 
started  out  to  do  because  I  still  welcomed  an  investi- 
gation. If  we  are  wrong,  we  should  be  investigated. 
I  don't  think  we  were  wrong,  and  that  is  why  I  was 
so  willing  to  have  an  investigation.  I  didn't  think  the 
industry  was  wrong,  and  I  thought  that  this  was  .just 
a  shoddy  way  of  getting  publicity,  and  I  don't  think 
— whether  this  was  what  discouraged  them  from  sub- 
poenaing me  to  Washington,  or  whether  they  didn  *t 
like  my  attitude  towards  the  plan,  they  spoke  of 
some  of  the  men —  [120]  they  weren't  nearly  as 
gullible  in  gi^ring  names  as  people  would  believe. 
They  asked  about  certain  people  who  worked  for  us. 

*^Q.     Do  you  remember  who  they  asked  about? 

**A.  They  asked  about  Dalton  Trumbo.  They 
asked  about  Lester  Cole,  and,  well,  I  said,  'I  don't 
give  a  damn  whether  they  are  Communists  or  not.' 

''Q.     What  did  they  ask  you  about  ? 

^'A.  They  wanted  to  know  whether  I  knew  if 
they  were  Communists,  and  I  said,  'No,  and  I  don't 
give  a  damn  whether  they  are  Communists  or  not. 
All  I  am  looking  for  is  getting  people  to  write 
scripts  for  me  and  my  responsibility  if  he  is  a  Com- 
munist or  Democrat  or  Republican,  that  the  ideology 
is  not  put  on  the  screen,  except  entertainment  is 
put  there.  I  assume  that  responsibility,  and  I  feel 
that  it  is  in  good  hands  right  now  because  our  record 
is  very  clear.'  'Well,'  he  says,  'What  about  the  Song 
of  Russia?'  I  said,  'I  think  you  are  a  naive  man  to 
consider  Song  of  Russia  Communistic  propaganda,' 
and  I  said,  'I  have  just  no  patience  with  a  man  who 
can  look  at  that — '  and  then  the  discussion  came  up 
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of  what  was  Communist  propaganda.  I,  of  course, 
dramatized  my  position  in  it  and  I  started  quoting 
who  were  they.  They  thought  the  banker  who  fore- 
closed the  mortgage  was  wrong.  That  is  drama  since 
200  years  to  foreclose  the  mortgage.  In  fact,  I  said, 
'"What  about  the  13  pieces  of  silver?'  Then  I  said, 
[121]  'It  goes  back  that  far.  Boys,  you  are  going  to 
demand  something,'  and  they,  of  course,  tried  to  get 
out  of  what  they  were  considering  Communist  propa- 
ganda because  they  weren't  getting  a  very  welcome 
reception  from  me,  and  I  didn't  intend  to  make  it 
welcome.  I  asked  them  to  come  up  because  I  wanted 
to  put  my  position  quite  clearly  before  them.  They 
got  through,  and,  in  fact,  they  arranged  their  inter- 
view, if  I  might  say,  through  Whitey  Henry,  Chief 
of  Police  at  our  studio,  and,  when  they  got  all 
through,  they  were  very  friendly.  There  was  no 
hard  feelings.  They  thought  I  was  a  little  tough  on 
the  Committee.  Well,  I  said  I  would  be  tough  on 
anybody  who  would  do  things  the  way  I  think  you 
are  doing  them.  They  could  have  been  right,  I  could 
have  been  wrong,  but  nevertheless  that  is  the  way  I 
felt  about  it,  and  they  mentioned  some  other  names. 
I  don't  recall  who  they  were.  They  didn't  work  at 
the  studio,  didn't  make  any  difference  to  me.  I  don't 
know  them,  didn't  know  their  political  affiliations. 
I  said  I  didn't  know  anything  about  it,  but  the  chances 
are  you  are  wrong,  and  with  that  they  said,  'I  don't 
think  we  can  get  very  far  with  you,'  and  they  left. 

*'Q.     Did  they  mention  any  other  pictures  besides 
'Song  of  Russia"? 

''A.     I  tried  to  get  them  to  mention  the  pictures. 
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They  said  they  had  a  list  of  30  odd  pictures  and  I 
tried  my  best  to  get  them  to  mention  the  pictures. 
I  offered  this  to  them.  [122]  I  said,  'Now,  look,  gentle- 
men. This  is  a  peculiar  business.  Our  evidence  of 
what  we  do,  you  can  have  it,  can  have  it,  anylDody 
can  have  it.  There  it  is.  It  is  on  the  screen.  We  can't 
change  it.  There  it  is.  I  will  put  at  your  disposal 
a  projection  room  and  operator  and  all  the  films 
which  were  made  over  the  last  20  years  for  you  to 
run,  and  I  defy  you  to  come  in  with  any  Communist 
propaganda.'  I  said,  'We  can't  change  that.  You 
can't  get  any  better  evidence  than  that.  The  only 
thing  you  can  do  is  make  me  a  liar,  and  I  am  not 
going  to  lie  if  I  show  you  the  films.'  I  said,  'You  look 
at  them.'  He  went  on  to  see  'Song  of  Russia'.  After 
that  invitation,  he  said  it  was  Communistic.  I  said, 
'The  hell  with  you,'  and  I  walked  away.  I  left  him 
in  the  hall  and  had  no  patience  with  a  man  Avho 
would  tell  me  that  was  Communist  propaganda. 

"Q.    Did  you  show  him  any  other  pictures? 

"A.  He  didn't  want  to  see  any  more.  He  had 
found  the  cure  that  we  were  guilty  of  Communistic 
propaganda. 

"Q.  Did  he  state  what  was  Communistic  in  the 
picture  ? 

"A.     Didn't  give  him  an  opportunity  to. 

"Q.  In  your  previous  discussion,  did  you  men- 
tion anything  that  was  said  in  motion  pictures  that 
was  Communistic  propaganda? 

"A.    Yes,  he  said  'Best  Years  of  My  Life'  was 
Communistic. 
*  *  *  *  [123] 
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Mr.  Selvin:  I  want  to  interrupt  to  say  that  that 
was  not  a  Loew's  picture.  It  was  produced  by  Sam- 
uel Goldwyn  and  not  Loew's,  Incorporated. 

Mr.  Katz:  If  they  want  to  disavow  the  picture, 
it  is  all  right  with  us. 

The  Court:  If  you  say  that  is  the  case,  I  will  so 
instruct  the  jury. 

Mr.  Selvin :    It  is  the  case. 

The  Court:  It  gives  the  continuity  of  the  con- 
versation between  those  you  named  and  Mr.  Mannix. 

Mr.  Katz:    We  will  stipulate  it  may  go  out. 

The  Court:  What  did  you  ask?  You  just  asked 
for  a  stipulation  it  was  not  your  picture,  is  that  right  ? 

Mr.  Selvin:     That  is  it. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
when  coimsel  stipulate  to  a  fact,  it  means  no  other 
evidence  is  require  to  prove  it  and  you  are  to  take  it 
as  a  fact.  It  is  agreed  by  counsel  this  picture  they 
are  talking  about,  ''The  Best  Years  of  My  Life", 
was  not  produced  by  Loew's,  Incorporated.  I  am 
quite  certain  some  of  you  have  seen  it.  Even  I,  who 
have  very  little  time  to  see  any  picture,  have  seen  it. 
So  it  was  not  produced  by  Loew's.  Go  ahead. 

Mr.  Selvin :  May  I  make  one  statement  in  view  of 
Mr.  Katz's  statement?  I  am  not  intending  in  any 
way  to  reflect  on  the  picture.  [124] 

The  Court:  Oh,  no.  The  greatest  love  and  af- 
fection exists  between  the  various  motion  picture 
companies  regarding  their  productions  and  nothing 
said  here  has  any  similarity  to  any  criticism  or 
statement. 

^Ir.  Selvin:     When  I  think  it  is  a  bad  picture, 
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I  will  say  so,  but  I  want  it  clear  in  this  situation 

that  I  am  not  contending  it  was  a  bad  picture  or 

a  Communistic  picture.   We  do  not  make  any  such 

contention. 

Mr.  Margolis:     I  am  very  happy  to  so  stipulate. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
you  are  not  going  to  be  called  upon  to  decide 
whether  any  pictures  were  good  or  bad.  We  are 
not  engaged  in  a  contest  of  that  kind  because  it 
would  be  difficult  to  establish  legally  what  somebody 
might  consider  a  colossal  picture  or  a  junk  picture. 
We  are  not  here  for  any  such  purpose.  And  any 
mention  of  any  picture  is  done  because  it  comes  in 
in  the  deposition  and  it  does  not  imply  approval 
or  disapproval  of  the  artistic  or  commercial  mer- 
its of  the  picture.  Let's  go  on.  I  am  not  re- 
quested to  make  any  comment  except  the  fact  that 
you  agree  it  was  not  produced  by  Loew's,  Incorpo- 
rated. 

Mr.  Margolis:    Yes. 

The  Court:     All  right. 

''Q.  (By  Mr.  Margolis):  Did  he  say  what 
part?  A.     ^Best  Years.' 

"Q.     Did  he  say  what  part?  [125] 

''A.  That  dealt,  I  am  sure,  with  the  banker.  He 
didn't  tell  me  what.  I  am  sure  because  there  was — 
'Margy'  he  couldn't  understand.  I  can't  figure 
out  to  this  day  'Margy.'  Then  there  was  a  pic- 
ture that  Dalton  wrote  at  RKO,  'Tender  Comrade.' 
They  mentioned  'Tender  Comrade'  and  one  or  two 
other    ]:)ictures    which    were    completely — oh,    they 
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mentioned  the  one  Frank  Capra  made.  Was  it  'Joe 
Go'  or  'Mr.  Smith  Goes  to  Washington,' — the  one 
where  the  police  department  was  taken  over  by  the 
politicians.  Well,  anyway,  they  mentioned  that  pic- 
ture. I  don't  know  whether  Smith  is  a  capable 
investigator  or  Leckie  is  a  capable  investigator, 
but  they  didn't  impress  me  in  their  approach  to 
this  whole  thing,  and  I  treated  them  accordingly. 

"Q.  Did  they  mention — did  they  make  any  sug- 
gestion concerning  the  discharge  of  anybody? 

"A.     I  don't  recall  that. 

"Q.  Did  they  say  anything  about  the  indus- 
try cleaning  its  own  house  or  would  be  investigated  ? 

"A.  It  is  very  possible  they  did.  I  don't  re- 
call. It  is  possible.  It  is  possible  they  asked  about 
some  dismissals,  but,  if  they  did,  my  attitude,  if 
they  were  Communists,  I  don't  believe  that  they 
are  Communists.  [126] 

"Q.  Let  me  ask  this.  Do  you  have  any  recol- 
lection of  the  use  of  the  phrase  by  them  'You  had 
better  clean  your  house'  or  something  like  that? 

"A.  I  have  heard  it  so  much,  Mr.  Margolis,  I 
can  almost  say  they  said  it,  but  I  would  hate  to 
say  here  that  I  recall  them  saying  it.  The  ex- 
pression has  been  used  so  much  in  Hollywood  you 
can  attribute  it  to  anybody."  [127] 


*  *  *  * 
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Los  Angeles,  California 
Wednesday,  December  8,  1948,  3:05  P.M. 


*  *  *  * 


"Q.  At  the  time  that  Mr.  Cole — are  you  a  mem- 
ber of  the  council  of  Mr.  Mayer's  council — the 
production 

'^A.  Mr.  Mayer  is  no  longer  on  the  council.  I 
took  Mr.  Mayer's  place  on  the  council. 

''Q.  Well,  he  was  a  member  when  you  also  were 
a  member? 

"A.  No,  I  was  not.  I  substituted  for  him  and 
so  he  resigned  and  I  took  over  for  him. 

"Q.  Do  you  know  what  council  I  am  talking 
about? 

"A.     You  are  talking  about  the  industry. 

'^Q.  I  think — Mr.  Mayer  has  within  the  office, 
within  the  company  sort  of  a  cabinet? 

"A.     That  is  right. 

"Q.     Are  you  one  of  the  people  on  that? 

"A.  You  mean  on  our  company?  I  thought 
you  were  [129]  speaking  about  the  industry  council. 

"Q.     You  are  one  of A.     Yes,  sir. 

"Q.  Do  you  remember  any  discussion  concern- 
ing Mr.  Cole  about  the  time  that  he  was  hired? 

"A.     Discussion  in  what  way? 

''Q.  Well,  about  whether  or  not  he  should  be 
hired?  A.     I  don't  recall. 

^'Q,  Do  you  remember  Mr.  McGuinness  strongly 
opposing  his  being  employed? 

A.     If  Mr.  McGuinness  did,  it  wouldn't  have 
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made  any  impression  on  me.    It  would  have  been 

on  the  ground  he  was  supposed  to  be  a  Communist, 

so  that  would  have  made  no  difference  with  me  at 

all, 

''Q.     You  don't  recall? 

''A.     I  don't  recall. 

*'Q.  Do  you  recall  Mr.  McGuinness  opposing 
the  employment  of  people  because  he  claimed  they 
were  Communists'? 

"A.  To  the  other  extreme.  I  have  heard  him 
say  he  is  a  very  capable  fellow,  but  he  is  a  little 
Red.  He  would  say  he  is  a  very  capable  fellow.  He 
is  a  little  Red,  and  if  he  didn't  think  he  was  capable, 
he  kept  his  mouth  shut.  He  never  used  the  word 
'Communist'  while  he  was  around.  He  used  Mr. 
Johnston's  phrase  that  he  was  a  little  pink,  red 
or  salmon.  [130] 

*'Q.  Did  you  ever  tell  Mr.  Thau  that  you  had 
received  a  call  from  an  investigator  and  that  the 
investigator  had  demanded  that  you  discharge  Cole 
or  suffer  the  unpleasant  consequences  of  a  hearing 
in  Washington?  A.    I  don't  recall  it. 

"Q.     Say  in  substance. 

''A.  I  don't  recall  ever  saying  anything  like 
that.  Mr.  Mayer  believes  that  I  am  supposed  to 
have  said  that  the  investigator  said  they  wanted  us 
to  fire  Cole,  and  I  wouldn't  fire  Cole.  He  seems  to 
think  that  I  told  that  to  him;  I  don't  recall  it. 

It  is  very  possible.  If  the  investigator  said  it 
to  me,  I  would  have  told  him  I  wouldn't  have 
fired  Cole.    That  I  will  guarantee  you  so  with  so 
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much  of  what  I  would  do — in  the  statement  that 

it  is  possible  that  I  have  said  it.'' 

The  Court:     No  comment. 

"Q.  (B}^  Mr.  Margolis) :  Do  you  remember 
calling  Mr.  Cole  to  tell  him  that  a  United  States 
Deputy  Marshal  was  in  your  outer  office  with  a 
subpoena  for  Mr.  Cole?  A.    Yes,  sir. 

"Q.  And  asking  him  whether  he  wanted  to  come 
up  and  accept  service  or  not?  A.     Yes. 

'*Q.  And  that  he  replied  that  he  had  no  inten- 
tion of  ducking  and  told  you  that  he  was  in  the  bar- 
ber shop  at  that  [131]  time? 

"A.    Very  distinctly. 

"Q.     He  would  come  right  up. 

"A.  Very  distinctly.  I  did  that  for  no  other 
reason — I  wanted  to  advise  Lester  that  the  man 
was  there. 

''Q.  That  is  right.  At  that  time  he  came  up 
and  did  take  the  subpoena? 

"A.  I  don't  recall  that.  I  know  that  he  said,  'I 
will  be  right  up.'  I  don't  think  he  took  it  out  of 
my  outer  office.    I  wasn't  present. 

"Q.  Do  you  remember  that  he  saw  you  immedi- 
ately afterwards,  and  you  told  him  to  go  to  the 
office  of  Mr.  Hendrickson,  the  studio  contract  at- 
torney ? 

''A.  I  don't  recall.  Why  would  I  tell  him  to 
do  that? 

"Q.  Remember  at  that  time  you  were  negotiat- 
ing or  had  been  negotiating  for  the  rewriting  of 
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Mr.  Cole's  contract  in  certain  respects  in  connec- 
tion with  the  taking  up  of  his  option? 

"A.  I  don't  remember.  Any  bearing  that  would 
have — I  don't  see  what  bearing  that  would  have  on 
me  sending  him  to  Hendrickson's  office. 

''Q.     Isn't  Hendricks 

*'A.     He  is  the  contract  man. 

"Q.  Wasn't  the  man  who  served  the  subpoena 
in  Mr.  Hendrickson's  office [132] 

'^4.  That  is  possible  because  all  men  who 
serve  subpoenaes  go  to  Hendrickson  because  he  is 
the  officer  who  accepts  service. 

'^Q.  Do  you  know  at  time  immediately  after  the 
service  of  the  subpoena  Mr.  Hendrickson  handed 
Mr.  Cole  the  revised  contract  containing  the  changes 
that  you  ha  ve  testified  about  ? 

''A.  I  can't  place  the  dates.  All  I  know  is  that 
there  was  a  period  of  time — I  think  his  contract  was 
due  on  October.  The  option  was  due  on  October, 
and  it  was  exercised  in  July.  Is  that  the  date? 
It  was  about  eight  weeks  before  or  six  weeks  before. 
I  wouldn't  have  set  it  to  Hendrickson  on  account 
of  that. 

"Q.  Did  Mr.  flayer  tell  you  about  a  visit  which 
he  had  from  Mr.  Smith  and  Mr.  Leckie? 

"A.     Yes,  sir. 

"Q.  Do  you  remember  his  telling  you,  remem- 
ber what  he  actually  told  you  about  that? 

"A.  He  told  me  these  two  fellows — in  fact,  I 
asked  Mr.  Mayer  to  see  them. 

"Q.     Oh,   I   see,   and   did  Mr.   Mayer  tell  you 
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that  they  had  said  something  to  him  that  the  studio 
ought  to  clean  its  own  house  before  it  was  forced 
to  do  so  by  an  investigation?  A.     Yes.  [133] 

"Q.  On  July  23,  1947,  there  appeared  in  the 
'Hollywood  Reporter'  an  article  captioned  'Holly- 
wood Gets  Sixty  Days  to  Oust  Subversives'  and 
reading:'' 

Mr.  Selvin:  Just  a  moment.  Is  this  being  of- 
fereci  in  order  to  prove  the  truth  of  the  facts 
stated,  or  merely  as  information  which  came  to 
the  attention  of  the  witness,  because  if  it  is  the 
former  we  will  object  to  it  on  the  ground  that  it  is 
hearsay  and  not  binding;  and  if  it  is  the  latter,  we 
have  no  objection. 

Mr.  Margolis:     It  is  the  latter. 

Mr.  Selvin:  At  the  appropriate  time,  after  the 
answer  has  been  read,  may  the  jury  be  so  informed, 
your  Honor? 

The  Court :  "Well,  you  are  offering  it  merely  as  a 
source  of  information, 

Mr.  Margolis:  Well,  as  a  knowledge,  to  show 
what  knowledge  Mr.  Mannix  had. 

The  Court:  You  are  not  objecting,  if  so  lim- 
ited, is  that  right. 

Mr.  Selvin:     That  is  right. 

The  Court:  AVell,  it  is  so  limited.  Ladies  and 
gentlemen  of  the  jury,  you  have  heard  the  state- 
ment of  counsel  that  the  answer  is  allowed  for 
that  limited  purpose  of  showing  the  basis  of  Mr. 
Mannix 's  information,  not  as  the  truth  of  the  fact 
of  anv  statement  that  he  made. 
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Mr.  Margolis:  We  will  go  ahead  with  the  ques- 
tion. [134] 

The  Court:     Go  ahead. 

Mr.  Margolis  (Continuing) : 

''An  article"  *  *  *  and  reading:  'Hollj^wood  has 
sixty  days  to  shake  itself  free  from  subversives, 
and  he  is  here  to  help,  H.  A.  Smith,  former  G- 
Man,  said  here  today  on  his  arrival  to  head  a  pro- 
gram being  conducted  by  the  House  Committee  on 
Un-American  Activities.  Otherwise  the  industry 
can  only  blame  itself  when  such  persons  are  ex- 
posed publicly  at  hearings  scheduled  in  Washing- 
ton September  23. 

'In  the  last  analysis,  the  studios  themselves  are 
responsible  for  any  Communist  penetration  of  pic- 
tures. I  plan  to  hold  a  niunber  of  meetings  with 
industry  heads,  and  the  full  resources  of  the  House 
Committee  and  your  investigative  staff  are  at  the 
disposal  of  those  Avho  want  to  put  their  house  in 
order  before  Congress  does  it  for  them.' 

End  of  the  article. 

"Do  you  remember — did  you  ever  read  that  ar- 
ticle in  the  Holljnvood  Reporter? 

"A.  I  don't  recall  reading  it  because  it  would 
have  made  no  impression  on  me  whatsoever.  I 
don't  think  I  would  have  read  the  whole  article  if 
I  read  what  Mr.  Smith  was  going  to  do. 

"Q.  My  having  read  that,  does  that  refresh 
your  recollection  in  any  way  as  to  what  Smith  and 
Leckie  said  to  you  at  the  time  they  called  upon 
you?  [1351 
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"A.  No.  I  gave  you  a  pretty  clear  picture  of 
what  Smith  and  Leckie  and  I  spoke  about  in  our 
20  minutes. 

''I  spent  a  good  part  of  that  20  minutes  with 
Mr.  Leckie  who  had  a  brief  case  with  him  which 
I  wouldn't  let  him  leave  in  my  office.  'Now,  you 
take  that  outside  and  make  notes  if  you  want  to, 
but  you  are  not  going  to  have  your  recording  ma- 
chine here,'  which  I  was  clowning  with  him.  He 
wanted  to  take  it  out,  but  we  talked  about  that 
for  about  ten  minutes. 

"Mr.  Margolis:     I  think  that  is  all." 

Mr.  Margolis:     Now,  if  your  Honor  please,  there 

is   examination   by   Mr.    Selvin   in   the   deposition, 

but  I  Avill  leave  it  to  Mr.  Selvin  to  put  that  in. 

The  Court :     All  right. 
*  *  *  * 

Mr.  Selvin:  There  are  certain  portions  we  want 
to  offer,  but  may  we  defer  it  until  after  Mr. 
Mayer  has  testified,  as  we  would  like  to  finish  with 
him  today,  if  we  could. 

The  Court:  That  is  all  right,  to  accommodate 
Mr.  Mayer.  [136] 

Mr.  Katz:  The  next  witness  is  Mr.  Jack  Cum- 
mings,  called  under  the  provisions  of  Rule  44(b). 

JACK  CUMMINGS, 
called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first   duly   sworn,   was   examined   and   testified   as 
follows : 

The  Clerk:     Your  name,  please? 

The  Witness:     Jack  Cummings. 
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Direct  Examination 
By  Mr.  Katz: 

Q.  In  the  year  1945,  sir,  where  were  you  em- 
ployed ? 

A.     At  Metro-Goldwyn-Mayer  Studios. 

Q.     In  what  capacity  were  you  thus  employed? 

A.     As  a  producer  of  motion  pictures. 

Q.  You  were  a  producer  of  motion  pictures 
for  Loew's,  Incorporated,  otherwise  known  as 
Metro,  in  1945?  A.     That  is  right. 

Q.  For  how  many  years  prior  to  that  time  had 
you  been  thus  employed? 

A.     For  about  15  years. 

Q.  Were  you  the  producer  who  had  the  imme- 
diate direction  and  control  of  the  services  of  Mr. 
Lester  Cole  as  an  employee  of  Loew's,  Incorpo- 
rated ?  A.     I  was. 

Q.  In  1945  did  Mr.  Cole  work  for  you  at  Loew's, 
Incorporated,  as  a  writer?  [137] 

A.    He  did. 

Q.  And  in  1945  was  he  first  there  employed  on 
what  is  called  a  week-to-week  free-lance  basis? 

A.     I  think  he  was. 

Q.  At  that  time  do  you  recall  what  his  week- 
to-week  free-lance  basis  salary  w^as? 

A,  I  think  it  was  in  the  nature  of  a  thousand 
dollars  a  week. 

Q.  And  while  he  worked  on  a  free-lance  basis 
you  had  an  opportunity  to  judge  the  character  of 
his  services  as  an  employee  of  Loew's,  did  you 
not?  A.     I  did. 
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Q.  Will  you  tell  us  whether  you  were  entirely 
satisfied  with  his  services? 

A.     I  was  entirely  satisfied. 

Q.  And  late  in  1945  did  you  not  think  that 
the  services  of  Mr.  Cole  were  so  satisfactory  that 
you  wanted  him  to  work  there,  not  on  a  week-to- 
week  basis,  but  on  a  fixed  term  written  contract? 

A.     That  is  right. 

Q.  Bid  you  then,  late  in  1945,  go  to  Mr.  Sam 
Katz,  producer  of  the  unit  in  which  you  were  the 
executive  producer,  at  Loew's,  Incorporated,  and 
recommend  to  Mr.  Katz  that  the  studio  place  Mr. 
Cole  under  a  written  contract? 

A.     T  did.  [138] 

Q.  Following  your  recommendation  of  Mr.  Katz, 
Mr.  Cole  was  placed  under  a  written  term  contract, 
Avas  he  not?  A.     That's  right. 

Mr.  Katz:  T  show  to  counsel,  and  there  is  no 
dis]^ute,  but  that  I  have  in  my  possession  and  will 
offer  in  evidence,  as  plaintiff's  exhibit  next  in  or- 
der, the  employment  contract,  between  Loew's,  In- 
corporated, and  Mr.  Cole,  and  it  has  been  stipu- 
lated that  it  is  a  true  and  correct  photostatic  copy. 

The  Court:     All  right. 
*  *  *  * 

[Plaintiff's  Exhibit  2  is  the  document,  a 
copy  of  w^hich  appears  elsew^here  herein  as 
Exhibit  A  attached  to  the  complaint.] 

Q.  I  call  your  attention,  Mr.  Cmnmings,  par- 
ticularly [139]  to  the  scripts  that  Mr.  Cole  wrote 
under  your  supervision,  while  employed  as  a  writer, 
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early  in  1947.    Will  you  give  the  names  of  those  1 

A.  Mr.  Cole  wrote  the  script  for  Romance  of 
Rosy  Ridge,  and  wrote  the  script  for  Fiesta,  and 
wrote  the  original  story  for  the  Mercer  Girls  and 
the  script  on  the  life  of  Zapato. 

Q.  Tn  addition  to  the  work  he  did  under  your 
supervision,  he  worked  on  the  screen  play,  did 
he  not,  for  the  picture,  later  released  by  Loew's, 
called  High  Wall? 

A.    Yes,  I  think  he  did,  in  collaboration. 

Q.    With  Mr.  Lord?  A.     Yes. 

Q.  You  made  an  examination  of  that  screen 
play,  did  you  not?  A.    I  did. 

Q.  From  your  examination  of  that  screen  play, 
was  there  anything  in  that  screen  play  which  in 
your  opinion,  by  any  standard,  would  be  improper 
or  un-American  in  any  respect?  A.     No. 

Q.     And  it  was  American  in  every  respect? 

A.     x\bsolutely. 

Q.  Tn  respect  to  Fiesta,  that  was  a  screen  play 
which  was  done,  I  think  you  said,  under  your 
supervision?  A.     That  is  right.  [140] 

Q.  Was  there  anything  in  that  screen  play,  or 
anything  put  in  the  script,  or  anything  put  in  the 
continuity,  which  in  your  opinion  could  be  con- 
sidered by  any  standards  as  improper  in  any  re- 
spect? A.     There  was  not. 

Q.  You  were  entirely  satisfied  with  what  Mr. 
Cole  did?  A.     I  was. 

Q.  Turning  your  attention  to  the  period  1947, 
which  was  some  year  after  he  was  under  contract, 


Lester  Cole  305 

(Testimony  of  Jack  Cummings.) 
did  you  look  to  any  negotiations  that  were  pend- 
ing, giving  to  Mr.  Cole  an  increase,  or  an  upward 
revision  of  Plaintiff's  Exhibit  No.  2,  which  is  in 
evidence?  A.    Yes. 

Q.  Were  you  of  the  opinion,  in  1947,  that  the 
work  Mr.  Cole  had  done  under  the  terms  of  his 
a,s:reem.ent  of  employment  were  such  as  justified 
Mr.  Cole  getting  even  more  than  the  contract  pro- 
vided for*?  A.    Yes. 

Q.  Did  you,  so  feeling,  in  a  conversation  with 
]\Ir.  Sam  Katz,  or  any  other  producer  of  the  stu- 
dio, recommend  that  they  revise  Mr.  Cole's  con- 
tract upward?  A.     Yes,  I  did. 

•*  *  *  * 

Q.  Mr.  Cummings,  you  in  substance  advised, 
did  you  not,  Mr.  Katz,  in  x^harge  of  this  unit  of 
which  you  were  connected,  or  your  feelings  con- 
cerning the  terms  of  this  contract?  A    Yes. 


*  *  *  * 


Q.  (By  Mr.  Katz)  :  You  repeated  to  Mr.  Cole, 
did  you  not,  the  conversation  that  you  had  had 
Avith  Mr.  Sam  Katz?  A.     Yes. 

Q.     Tell  us  what  you  said  to  Mr.  Cole. 

A.  I  told  him  we  had  a  program  laid  out,  Mr. 
Cole  and  mvself 


The   Court:     You  are  telling  us  what  you  told 
Mr.  Cole  in  your  conversation  with  Mr.  Katz? 
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The  AA^itness:  That  is  right.  That  is  the  way 
I  understand  it. 

The  Court:     I  am  glad  you  do.   [142] 

A.  I  told  Mr.  Cole  that  I  had  talked  to  Mr. 
Katz  about  getting  an  increase  in  salary.  Mr. 
Cole,  I  might  add,  felt  that  he  was  entitled  to  an 
increase  in  salary  and  I  thoroughly  agreed  with 
him.  And  on  that  basis,  of  his  excellent  work 
for  me,  the  plans  which  we  had  for  the  future  of 
making  pictures — on  that  basis  I  went  in  and 
s]:>oke  to  Mr.  Katz. 

Q.  At  about  the  time  of  these  discussions  be- 
tween yourself  and  Mr.  Katz,  about  the  same  time, 
there  was  called  to  your  attention  and  you  heard, 
did  you  not,  of  the  claims  that  were  being  made 
concerning  the  alleged  political  activities  of  Mr. 
Cole?  A.     Yes;  I  had. 

Q.  After  hearing  the  assertions  made  in  the 
])ress  and  other  places  concerning  Mr.  Cole,  you 
still  felt,  did  you  not,  and  so  advised  Mr.  Cole, 
that  he  was  entitled  to  have  an  upward  revision 
of  his  contract? 

A.  That  is  right.  I  don't  know  whether  or  not 
the  article  in  the  Hollywood  Reporter  came  be- 
fore or  after  that.   I  am  not  sure  of  the  date. 

Q.  In  any  event,  despite  the  rumors,  you  still 
felt  and  so  advised  Mr.  Cole  that  you  believed  him 
entitled  to  a  even  better  contract  than  the  one 
he  then  had,  is  that  true  ? 

A.     That  is  right. 
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Q.  Mr.  Cummings,  in  the  month  of  September, 
1947,  on  what  screen  play  was  Mr.  Cole  engaged 
for  Loew's,  Incorporated?  [143] 

A.     I  think  it  was  The  Life  of  Zapata. 

Q.  And  he  was  then  working  under  you  or 
under  your  supervision  on  that  particular  screen 
play?  A.     That  is  right. 

Q.  Shortly  before  he  left  for  Washington  pur- 
suant to  the  subpoena,  which  will  be  introduced 
into  evidence  through  another  witness,  shortly  be- 
fore he  wont  to  Washington,  D.  C,  did  you  dis- 
cuss with  him  the  matter  of  his  continuing  to 
work  on  the  screen  play  Zapata?  A.    Yes. 

Q.  What  suggestions  or  advice  did  you  give  him 
with  respect  to  continuing  with  his  work  even 
when  he  was  on  his  way  to  Washington? 

A.  I  gave  him  no  advice.  He  volunteered  to 
finish  the  nob  while  he  was  on  the  trip  to  Wash- 
ington, the  outline  for  the  making  of  the  picture. 

Q.  You  wanted  that  work  completed,  did  you 
not?  A.     I  did. 

Q.  That  is,  that  Mr.  Cole  was  to  continue  the 
work  of  completing  the  outline  of  Zapata  even 
while  in  Washington,  is  that  correct? 

A.     That  is  right. 

Q.  You  understood  before  he  left  for  Wash- 
ington that  he  was  to  do  that? 

A.     That  is  right.   [144] 

Q.  And,  while  Mr.  Cole  was  in  Washington, 
Mr.  Cummings,  there  was  delivered  to  you,  was 
there  not,  a  memoranda,  writings  of  Mr.  Cole,  notes 
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and  suggestions  made  by  him  while  in  Washington? 

A.     That  is  right. 

Q.  And  they  were  turned  over  to  you  during  the 
course  of  these  very  hearings  in  Washington,  is 
that  right?  A.     That  is  right. 

Q.  Upon  Mr.  Cole's  return  to  Hollywood,  which 
the  evidence  will  show  was  very  early  in  Novem- 
ber, unless  you  can  remember  better,  did  Mr.  Cole 
report  back  to  you  and  begin  to  work  again  on 
Zapata?  A.     That  I  don't  remember. 

Q.  Following  these  hearings,  did  you  meet  with 
Mr.  Cole?  A.     Yes;  I  did. 

Q,  And,  when  you  met  with  Mr.  Cole,  did  you 
discuss   Zapata?  A.     Yes;   we   did. 

Q.  And  did  Mr.  Cole  continue  to  confer  with 
you,  as  a  writer  of  Zapata,  following  his  return 
from  Washington?  A.     I  think  he  did. 

Q.  Following  his  return  from  Washington  and 
while  he  conferred  with  you  on  Zapata,  and  as  of 
that  time,  Mr.  Cummings,  was  the  work  of  Mr. 
Cole,  in  so  far  as  you  were  [145]  concerned,  as  an 
employee  of  Loew's,  Incorporated,  entirely  satis- 
factory to  you?  A.     Yes;  it  was. 

Q.  Mr.  Cole  continued  working  under  your  su- 
r)ervision,  did  he  not,  from  the  time  he  returned 
to  Hollywood,  following  the  hearings  in  Washing- 
ton, until  sometime  around  December  3,  1947? 
That  is  the  date  of  the  receipt  of  the  notice  of 
susi:)ension ?  A.     Yes;  he  did.   [146] 
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Q.  (By  Mr.  Katz)  :  From  the  time  Mr.  Cole 
returned  to  Hollywood,  until  on  or  about  Decem- 
ber 3,  3947,  Mr.  Cole  continued  to  work  with  you, 
did  he  not,  in  the  preparation  of  the  screen  play 
Zapata?  A.     He  did.  [147] 

Q.  Was  there  anything  in  his  services  between 
the  date  of  his  return  from  Washington  to  Holly- 
wood and  December  3,  1947,  to  which  you  made 
any  objection  or  complaint?  A.     No. 

Mr.  Katz:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Walker: 

Q.  Mr.  Cummings,  did  I  understand  you  to 
say  that  the  screen  play  called  Mercer  Girls  was 
written  by  Mr.  Cole?  A.     That  is  right. 

Q.     That  was  not  produced? 

A.     No;  it  wasn't. 

Q.     And  it  has  not  been  produced  as  yet? 

A.     No;  it  hasn't  been. 

Q.     And  is  not  in  production  at  this  time? 

A.     No,   sir. 

Q.  In  the  conversations  that  you  had  with  Mr. 
Cole  preceding  his  trip  to  Washington  in  the  fall 
of  1947,  did  Mr.  Cole  ever  tell  you  or  ever  state 
to  you  that  he  was  not  a  Communist? 

A.     No. 

Q.     He  never  made  such  a  statement? 

A.     No.. 

Q.  Did  Mr.  Cole  in  any  of  these  conversations 
and  at  any  time  before  he  went  to  Washington  tell 
you  how  he  proposed  [148]  to  conduct  himself  or 


310  Loetv's  Incorporated  vs. 

(Testimony  of  Jack  Cummings.) 
]iow  he  proposed  to  testify  at  the  hearings  in  Wash- 
ington*? A.     No;  he  did  not. 

Q.  Zapata  was  a  picture  which  you  have  tes- 
tified Mr.  Cole  worked  on  with  you.  That  has  not 
])een  produced  as  yet?  A.    No,  sir. 

Q.     And  is  not  in  production  at  the  present  time  ? 

A.     No,  sir. 

Mr.  WaJker:     That  is  all. 

Redirect  Examination 

By  Mr.  Katz: 

Q.  Just  one  question.  In  the  motion  picture  in- 
dustry, it  is  customary,  is  it  not,  that  there  be  a 
time  lapse  between  the  time  when  work  is  com- 
pleted on  a  screen  play  and  the  time  when  produc- 
tion actually  begins  on  that  screen  play,  isn't  that 
true?  A.     That  is  right. 

Mr.  Katz:     That  is  all. 

The  Court:  I  gather  from  the  name  Zapata 
that  it  referred  to  an  actual  character  in  Mexi- 
can history,  a  man  known  as  ^'Zapata''? 

A.     You  are  right,  your  Honor. 

Q.  And  who  participated  in  certain  agitation 
something  like  the  predecessor  of  Villa? 

A.     They  were  contemporary,  your  Honor.  [149] 

The  Court:  I  just  wanted  the  jury  to  under- 
stand that  it  was  an  actual  character  in  Mexican 

recent  history.  A.     That  is  right. 

*  *  *  * 
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L.  B.  MAYER, 

a  witness  called  by  the  plaintiff,  being  first  duly 
sworn,  testified  as  follows: 

The  Clerk:     What  is  your  name,  please? 

A.     Louis  B.  Mayer. 

Mr.  Mari^olis :  This  testimony  is  also  being  taken 
under  Rule  23(b),  if  your  Honor  please. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
you  are  to  remember  the  statement  I  made  as  to  the 
character  of  this  testimony;  that  it  is  taken  under 
that  special  law  which  allows  [150]  one  to  bring  in 
his  adversary  and  cross-examine  him  and  then  gives 
him  the  right  to  contradict  him  later  on,  if  he 
chooses. 

Direct  Examination 

By  Mr.  Margolis : 

Q.  Mr.  Mayer,  are  you  connected  with  Loew's, 
Incorporated,  the  defendant  in  this  case? 

A.     Yes,  sir. 

Q.    Tn  what  capacity? 

A.     Head  of  the  studio. 

Q.  Do  you  have  a  title  in  that  capacity?  What 
is  your  title?  A.     That  is  the  title. 

Q.     Head  of  the  studio?  A.    Yes. 

Q.     Are  you  not  referred  to  as  the  president? 

A.     No,  sir. 

Q.  T  assume  that  the  words  *'head  of  the  studio" 
mean  precisely  what  they  say?  You  are  the  top 
man  of  the  studio,  is  that  correct? 

A.     Yes,  sir. 

Q.     And,  as  the  head  of  the  studio,  you  are  the 
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man  who  has  the  final  say  on  all  policy  matters, 

isn't  that  correct? 

A.     Subject  to  the  approval  of  New  York. 

Q.  But  here  in  Los  Angeles  you  are  the  man 
who  has  the  [151]  final  say  on  all  policy  matters'? 

A.     Yes,  sir. 

Q.  And  those  policy  matters  include  policy  with 
respect  to  hiring  and  firing  of  employees,  isn't  that 
correct?  A.     Yes,  sir. 

Q.  Incidentally,  Mr.  Mayer,  Loew's,  Incorpo- 
rated, puts  out  pictures  under  the  name  of  Metro- 
Gold  wyn-Mayer,  isn't  that  correct? 

A.     Yes,  sir. 

Q.  And  the  name  Metro-Goldwyn-Mayer  is 
merely  a  trade  name  for  Loew's,  Incorporated? 

A.     Correct. 

Q.  So  that,  when  people  go  to  the  motion  pic- 
tures and  see  pictures  under  the  title  of  Metro- 
Goldwyn-Mayer  Pictures,  they  are  actually  seeing 
pictures  produced  by  Loew's,  Incorporated,  the 
defendant  in  this  case?  A.     Yes,  sir.  [152] 

Q.  Loew's,  Incorporated — I  will  withdraw  that. 
There  exist,  do  there  not,  two  associations  of  motion 
picture  producing  companies,  without  going  into 
the  specific  titles,  one  of  which  is  generally  known 
as  the  Eastern  Association  and  one  of  which  is 
referred  to  as  the  Western  Association? 

A.     Yes,  sir. 

Q.  And  Loew's,  Incorporated,  is  a  member  of 
each  of  these  associations,  the  Western  and  the 
Eastern  Associations  of  Motion  Picture  Producers? 


Lester  Cole  313 

( Testimony  of  L.  B.  Mayer.) 

A.     Yes,  sir. 

Q.  And  Mr.  Eric  Johnston  is  the  president  of 
both  of  these  associations  of  motion  picture  com- 
panies, is  he  not  ?  A.     Yes ;  he  is. 

Q.  Mr.  Mayer,  are  you  acquainted  with  the 
plaintiff  in  this  case,  Mr.  Lester  Cole? 

A.     Yes,  sir. 

Q.     How  long  have  you  known  him? 

A.  Approximately  about  the  time  he  started  to 
work  with  us. 

Q.  AYould  you  say  that  was  three  and  a  half 
years  ago  or  so  ? 

A.     I  cannot  tell  you,  sir. 

Q.  And  you  know,  do  you  not,  that  Mr.  Cole 
was  employed  first  on  a  week-to-week  or  free-lance 
basis  and  thereafter  [153]  under  a  term  contract, 
with  option  periods,  by  Loew's? 

A.    Yes,  sir, 

Q.  Are  you  familiar  with  the  pictures  for  which 
Mr.  Cole  has  written  the  screen  plays? 

A.     I  believe  I  am.   I  think  so;  yes,  sir. 

Q.  What  are  those  pictures,  according  to  your 
3-ecol  lection? 

A.     Fiesta  and  Rosy  Ridge. 

Q.     Is  that  The  Romance  of  Rosy  Ridge? 

A.  The  Romance  of  Rosy  Ridge,  and  High 
Wall  I  think. 

Q.  He  has  also  written  some  screen  plays  for 
Loew's  for  pictures  which  have  not  yet  been  pro- 
duced, is  that  correct? 

A.     I  am  not  familiar  with  that. 
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Q.  You  do  know,  however,  that  he  did  write 
the  screen  plays  for  these  three  screen  plays  you 
have  mentioned?  A.    Yes,  sir. 

Q.    And,  incidentally,  before  that,  you  were  also 

familiar  with  the  fact  that  Mr.  Cole  was  a  writer 

for  the  picture  industry  for  many  years  and  had 

written  a  great  many  other  screen  plays'? 

A.     I  knew  nothing  about  that.  [154] 
*  *  *  * 

Q.  Have  you  seen  the  screen  plays  written  by 
Mr.  Cole  for  each  of  these  three  pictures,  which 
have  been  produced  by  Loew's?  A.    Yes,  sir. 

Q.  I  assume  that  you  examine  scripts  from  the 
standpoint,  among  others,  of  determining  whether 
or  not  those  scripts  in  any  conflict  with  the  policies 
of  your  company,  isn't  that  correct? 

A.     I  don't  know  what  you  mean  by  that. 

Q.  Loew's  Incorporated,  I  assume,  is  interested 
in  putting  out  pictures  containing  certain  types  of 
subject  matter  and  certain  matter  of  treatment  of 
subject  matter  and  is  interested  in  not  turning  out 
pictures  containing  other  kinds  of  subject  matter, 
isn't  that  correct?  That  is,  you  have  certain  policies? 

A.     I  don't  understand  what  you  are  talking  about. 

The  Court:  Mr.  Mayer,  you  have  a  standard  at 
which  you  aim  in  motion  pictures  ? 

A.  Oh,  surely,  but  not  that  it  must  he  a  certain 
kind  of  subject.  I  don't  know  what  he  means  by  that. 

Q.  (By  Mr.  Margolis)  :  If  you  saw  anything  in 
a  script  which,  in  your  opinion,  was  subversive  or 
Un-American,  you  would  order  either  the  script  not 
to  be  used  or  the  material  [155]  to  which  you  object 
deleted,  isn't  that  correct?  A.    Promptly. 
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Q.  That  is  what  I  was  talking  about  when  I  re- 
ferred to  your  having  certain  policies  with  respect  to 
certain  subject  matter  and  treatment. 

The  Court :  Your  question  was  very  complex  but 
I  think  the  witness  understands  it  now. 

A.    Yes,  sir. 

Q.  (By  Mr.  Margolis)  :  When  you  read  Mr.  Cole^s 
screen  plays,  I  assume  that  you  examined  them,  as 
you  do  all  screen  plays,  to  see  if  they  met  the 
standards  of  Loew's,  Incorporated,  in  the  respects 
I  have  indicated  ? 

A.     I  don't  examine  all  of  the  scripts. 

Q.    But  you  did  say  you  examined  Mr.  Cole's? 

A.     I  didn't  say  that. 

Q.     Did  you  read  any  of  Mr.  Cole's  scripts? 

A.  I  can't  remember.  There  are  too  many  scripts 
to  read.  I  can't  tell  you  which  ones  I  read. 

Q.     Did  you  see  the  completed  picture  ? 

A.     Yes,  sir. 

Q.  And  did  you  find  anything  in  the  picture, 
*' Romance  of  Rosy  Ridge",  which,  in  your  opinion, 
by  any  standard,  could  be  considered  subversive  or 
Un-American?  A.     No,  sir. 

Q.  Did  you  see  anything  in  the  picture,  "High 
Wall",  which,  [156]  in  your  opinion,  by  any  stand- 
ard, could  be  considered  subversive  or  Un-American  ? 

A.     No,  sir. 

Q.  Did  you  see  anything  in  the  picture, ' '  Fiesta ' ', 
which,  in  your  opinion,  by  any  standard,  could  be 
considered  subversive  or  Un-American? 

A.     No,  sir. 

The  Court:    Then  I  assume  the  answer  you  gave 
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that  you  would  have  stopped  it —  A.    Yes,  sir. 

Q.  (By  Mr.  Margolis) :  But  it  wasn't  necessary 
to  stop  any  of  those  pictures  or  to  remove  anything 
from  them,  was  it?  A.     No,  sir. 

The  Court:  I  think  the  time  should  be  brought 
out  when  this  examination  was  made  with  relation 
to  the  release  time. 

Q.  (By  Mr.  Margolis)  :  Did  you  examine  each 
of  these  films  or  view  each  of  these  films  at  the 
time  or  before  the  time  or  after  the  time  of  the 
respective  releases  of  those  pictures? 

A.     Oh,  long  before. 

The  Court:  In  other  words,  the  examination  was 
for  the  very  purpose  of  determining  whether  some- 
thing should  be  changed  or  deleted? 

A.     Only  from  the  entertainment  angle.  [157] 

Q.  (By  Mr.  Margolis) :  During  the  entire 
period — 

The  Court:  I  think  that  should  be  explained.  I 
assume  you  meant  there  are  other  cuttings  made 
before  the  picture  is  completely  assembled,  is  that 
correct?  A.     Yes,  sir. 

The  Court :  And  this  particular  view  is  the  view 
of  the  final  picture  as  you  intended  to  release  it,  is 
that  correct? 

A.  The  first  time  we  take  it  out  to  see  how  the 
audience  takes  to  the  complete  picture.  [158] 

And  we  determine  whether  there  are  to  be  any 
deletions,  any  changes,  and  of  course  if  we  saw 
anything  Communistic  and  so  forth,  we  would  be 
against  it. 
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The  Court :  And  that  is  examined  at  your  private 
studio  ? 

The  Witness :  No.  We  take  it  up  to  an  audience. 
It  is  called  the  preview. 

Mr.  Walker:  The  witness  turns  his  head  to  ad- 
dress you,  your  Honor,  and  then  I  think  it  isn't 
possible  for  the  jury  to  hear  him. 

The  Court:  It  is  not  necessary  to  turn  to  me. 
Just  turn  to  the  jury. 

Mr.  Walker:  Your  Honor,  you  understand  there 
is  no  discourtesy  meant  to  the  judge,  if  he  speaks 
towards  you  rather  than  to  the  jury. 

The  Court:  Maybe  he  has  had  experience  with 
some  of  these  administrative  committees.  They  re- 
sent it  if  you  at  all  consider  your  audience.  They 
resent  it  if  you  talk  to  the  audience.  I  have  had 
experience  with  them. 

Mr.  Walker:    Don't  consider  it  as  a  discourtesy — 

The  Court:  That  is  right.  Even  if  there  wasn't  a 
jury,  we  all  face  an  audience  because  the  lawyers 
have  to  hear  and  the  people  in  the  court  have  to  hear, 
and  when  we  have  a  jury  it  is  much  more  important 
that  they  hear  than  I  do.  If  any  witness  says  some- 
thing I  do  not  hear,  I  would  hesitate  to  so  inform 
them.  Fortunately,  my  hearing  is  very  good.  All 
right,  [159]  go  ahead. 

Q.  (By  Mr.  Margolis) :  Now,  Mr.  Mayer,  it  is 
a  fact,  is  it  not,  that  as  far  as  you  know  from  the 
time  that  Mr.  Cole  went  to  work  for  Loew's  until 
he  was  suspended  by  a  notice  on  or  about  December 
3, 1947,  that  his  services  as  an  employee  were  entirely 
satisfactory?  A.     Yes,  sir. 
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Mr.  Margolis:    There  is  in  e^ddence  here — 

The  Clerk :    The  reporter  has  that  contract. 

Mr.  Margolis :  I  won't  take  the  time  to  refer  to  it. 
Simply  to  say  that  there  is  in  evidence  here  a  con- 
tract Avhich  has  an  original  term  of  two  years  with 
option  periods,  at  the  option  of  Loew's,  for  two 
additional  two-year  periods  and  an  additional  one- 
year  period  thereafter,  which  was  executed  between 
Loew's  and  Mr.  Cole. 

The  Witness:    Yes. 

Q.  (By  Mr.  Margolis)  :  You  know  generally  of 
that  contract,  do  you  not?  A.    Yes,  sir. 

Q.  You  know,  too,  do  you  not,  that  before  the 
first  two-year  period  had  expired,  and  the  expiration 
date  would  have  been  I  believe  November  15,  1947, 
that  before  that  time  came  there  were  certain  ad- 
justments made  in  Mr.  Cole's  contract? 

A.    Yes,  sir.  [160] 

Q.     You  know  about  that,  don't  you? 

A.     Yes,  sir. 

Q.  And  were  the  questions  with  respect  to  those 
adjustments  taken  up  with  you  prior  to  the  time  that 
they  were  put  into  effect?  A.     Yes,  sir. 

Q.  Now,  the  effect  of  these  adjustments  was,  first, 
to  grant  Mr.  Cole  an  annual  six-week  paid  vacation 
which  he  did  not  previously  have,  isn't  that  so? 

A.     That  I  don't  recall. 
*  *  *  *  [161] 

Q.  The  changes  that  were  made  in  the  contract 
were  changes  beneficial  to  Mr.  Cole,  giving  him  added 
benefits,  isn't  that  true? 
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A.  Yes,  sir.  That  was  because  he  was  promised 
that. 

Q.  He  was  promised  it.  What  he  was  promised 
was  that  if  he  did  good  work  for  the  studio — 

A.     Yes,  sir. 

Q.  — that  the  matter  of  making  adjustments  in 
his  contract  would  be  considered,  isn't  that  correct? 

A.  As  near  as  I  can  recall,  there  were  promises 
made  to  him  which  they  later  tried  to  say  they  didn't, 
and  when  I  found  that  there  were  grounds  that  they 
had,  I  said,  "Make  good  your  promises,"  and  they 
did. 

Q.  But  the  promise  was,  was  it  not,  that  if  Mr. 
Cole  did  good  work  for  the  studio — 

A.     Oh,  based  on  that. 

Q.     — that  his  contract  would  be  approved? 

A.     Always  based  on  that. 

Q.  Yes,  and  as  far  as  you  knew,  as  the  head  of 
the  studio,  Mr.  Cole  had  done  excellent  work  for 
the  studio?  A.    Yes,  sir. 

Q.     And  was  entitled  to  this  adjustment? 

A.     It  was  so  reported  to  us. 

The  Court:  You  weren't  going  to  allow  the  com- 
pany to  [162]  welch  on  the  contract,  is  that  correct? 

The  Witness:    Yes,  sir. 

The  Court:    That  is  right. 

The  Witness :  An  oral  promise  is  just  as  good  as 
a  written  one. 

Q.  (By  Mr.  Margolis)  :  Now,  Mr.  Mayer,  at  the 
same  time  that  the  adjustments  were  made  in  the 
contract,  Mr.  Cole's  first  option  period,  the  first 
option  period  of  tw^o  years,  was  taken  up  by  the 


320  Loew's  Incorporated  vs. 

(Testimony  of  I/.  B.  Mayer.) 

company  somewhat  in  advance  of  the  date  when  it 

ordinarily  would  have  come  up,  is  that  right  ? 

A.     That  I  do  not  remember. 

Q.  But  you  know  that  the  option  period  was 
taken  up  at  that  time? 

A.  I  think  it  was.  My  memory  serves  me  that  it 
was. 

Q.  Now,  before  the  time  that  that  option  period 
was  taken  up,  did  you  have  knowledge  of  the  fact 
that  it  was  claimed  that  certain  employees  of  the 
company  were  alleged  to  be  Communists  and  that 
there  was  a  demand  being  made  by  representatives 
of  the  House  Committee  on  Un-American  Activities 
that  they  should  be  fired? 

A.  Oh,  I  have  heard  lots  of  that  going  on  for 
some  time. 

Q.  And  you  had  heard  that  and  knew  of  that 
before  the  time  that  the  option  was  taken  up,  isn't 
that  a  fact?  A.     Oh,  no,  I  don't  think  so.  [163] 

Mr.  Margolis:    Well — 

A.  (Continuing) :  Not  in  relation  to  Mr.  Cole. 
Not  in  relation  to  that  last  hearing. 

Q.  (By  Mr.  Margolis)  :  You  had  not  heard  that 
with  respect  to  Mr.  Cole  ?  A.     No,  sir. 

Mr.  Margolis :  Maybe  we  can  refresh  your  recol- 
lection. 

The  Witness:    Maybe  so. 

Mr.  Margolis :   — as  we  go  along. 

The  Witness:  There  is  so  much  confusion  about 
it. 

Q.     (By  Mr.  Margolis)  :     Nevertheless,  you  had 
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heard  this  at  least  generally  about  some  people  em- 
ployed by  you?  A.    Yes. 

Q.  And  isnt'  it  a  fact  that  you  stated  the  policy 
of  the  company  to  be  just  to  pay  no  attention  to 
those  things,  that  you  were  concerned  only  with  the 
conduct  of  motion  pictures  and  not  with  the  policies 
of  your  employees'? 

A.     At  that  time,  yes,  sir. 

Q.  Do  you  recall  that  some  time  in  1947  you  were 
visited  by  two  men  named  H.  A.  Smith  and  A.  B. 
Leckie?  A.    Yes,  sir. 

Q.  Do  you  remember  approximately  the  date 
when  they  called  on  you?  A.     No. 

Q.  Well,  without  trying  to  fix  the  exact  date,  we 
shall  [164]  try  to  fix  it  with  reference  to  events. 

Do  you  remember  that  in  May  of  1947  the  House 
Committee  on  Un-American  Activities  conducted 
closed  hearings  here  at  Los  Angeles,  which  hearings 
nevertheless  received  a  lot  of  publicity? 

A.  I  know  the  hearings.  I  don't  know  what  date, 
but  I  know  the  hearings. 

Q.     The  ones  that  were  conducted  at  Los  Angeles. 

A.     In  Los  Angeles,  yes. 

Q.  You  remember,  also,  that  in  the  same  year, 
the  date  being  October,  1947,  the  House  Committee 
on  LTn- American  Activities  conducted  open  hearings 
in  the  city  of  Washington? 

A.     In  Washington ;  yes,  sir. 

Q.  Now,  with  respect  to  these  two  hearings,  the 
closed  hearings  in  Los  Angeles  in  early  1947  and  the 
open  hearings  in  Washington  late  in  1947,  when 
did  these  two  men  call  on  you  ? 
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A.     In  between  the  two,  I  believe,  I  believe — 

Q.  Now,  you  knew,  did  you  not,  that  before  these 
two  men  called  on  you,  that  they  had  been  to  see 
Mr.  Mannix?  A.     Yes,  sir. 

Q.     Incidentally,  that  is  Mr.  E.  J.  Mannix? 

A.    Yes,  sir. 

Q.    And  what  was  his  position  with  the  company  ? 

A.     General  manager.  [165] 

Q.  And  he  held  that  position  at  the  time  indi- 
cated? A.    Yes,  sir. 

Q.  Now,  before  the  time  that  these  members  of 
the  Committee — I  will  withdraw  that. 

Before  the  time  that  these  representatives  of  the 
Committee  called  upon  you,  you  had  a  conversation, 
did  you  not,  with  Mr.  Mannix  concerning  the  prior 
conversations  with  these  two  representatives  of  the 
Committee  ? 

A.  I  think  he  came  in  to  see  me  about  it  and 
talked  to  me  about  it. 

Q.  Then  he  told  you  about  their  having  called 
on  him  first?  A.     Yes,  sir. 

Q.  Now,  did  he  at  any  time  tell  you  what  the 
Committee  members,  generally  what  the  Committee 
members  had  said  to  him  and  what  position  he  had 
taken  in  his  conversations  with  the — I  want  to  with- 
draw that — they  are  not  Committee  members — 

A.     Investigators. 

Q.  (Continuing) :  — the  Committee  investiga- 
tors. I  will  rephrase  the  question. 

Did  he  tell  you  what  the  Committee  investigators 
had  said  to  him  and  what  position  he  had  taken  in 
that  conversation  with  those  investigators? 
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A.  I  can't  recall.  He  talked  a  great  deal  about  it 
and  [166]  summed  up  that  they  wanted  to  see  me, 
but  I  can't  recall  exactly  what  phases  of  his  talk 
with  them  he  related  to  me. 

Q.  Well,  maybe  I  can  help  you  out.  Do  you  re- 
member his  telling  you  the  following,  with  respect 
to  his  conversation  with  the  two  investigators,  that 
he  said  in  substance  to  the  investigators,  "What  do 
you  want  me  for?  I  can't  get  you  any  publicity. 
Leave  me  out.  Mr.  Thomas  wants  publicity.  I  think 
it  is  a  witch  hunt.  I  think  it  is  unfair.  I  don't  think 
you  are  carrying  on  honestly.  I  don't  think  you  are 
doing  anybody  any  good  in  the  way  you  are  doing." 
Do  you  remember  that  in  substance  ? 

A.     No.  He  never  told  me  anything  like  that. 

The  Court:  Q.  Well,  do  you  remember  the  sub- 
stance of  his  conversation  with  these  investigators 
as  he  reported  it  to  you? 

A.  The  thing  that  it  just  raised  in  my  mind  is 
that  he  was  pressing  me  that  I  should  see  them 
and  urged  me  to  see  them.  But  as  to  what  he  had 
said  to  them,  I  can't  recall  now,  to  my  memory,  what 
he  told  me.  He  talked  a  lot  about  it. 

The  Court :    All  right. 

Mr.  Margolis:  Well,  maybe  some  other  matters 
will  refresh  your  recollection,  Mr.  Mayer. 

Q.  Do  you  remember  his  telling  you  that  he  told 
the  committee  investigators  that  if  the  industry  was 
wrong,  it  should  be  investigated,  but  that  he  didn't 
think  that  the  [167]  industry  was  wrong  and  that 
he  thought  the  committee  was  just  using  a  shoddy 
way  of  getting  publicity? 
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A.  I  don't  recall  him  saying  that  to  me  and  it  is 
all  mixed  up  in  my  mind  as  to  what  he  told  me  and 
what  they  did  with  me  when  they  came  in  to  see  me, 
so  I  can't  really  separate  it. 

Q.  You  may  yourself  have  said  some  of  these 
things,  is  that  right? 

A.     Yes.  I  may  have  said  it.  I  can't  remember. 

Q.  You  may  have  said  it.  Do  you  remember  his 
telling  you  that  they  had  asked — I  will  withdraw 
that. 

Do  you  remember  his  telling  you  that  the  committee 
investigators  had  inquired  about  some  employees  and 
that  they  had  inquired  specifically  about  Lester  Cole  ? 

A.     I  don't  recall  that,  Mr.  Margolis. 

Q.  Do  you  recall  his  saying  to  you  that  they  had 
demanded  that  Mr.  Cole  be  discharged  on  the  ground 
that  they  claimed  Mr.  Cole  was  a  Communist? 

A.  I  don't  think  he  told  me.  He  may  have,  but 
I  don't  think  so.  I  think  he  would  say  that,  but  I 
don't  remember  him  saying  it  to  me.  I  knew  what 
his  attitude  was. 

Q.  And  this  at  least  reflected  his  attitude,  is  that 
right?  A.     I  would  think  so,  yes. 

Q.  (By  Mr.  Margolis) :  Well,  the  last  question 
isn't  [168]  really  on  an  attitude  on  his  part.  But  his 
attitude  was  and  he  may  have  said  this  to  you,  that 
he  told  the  committee,  "I  don't  give  a  damn  whether 
they  are  Communists  or  not, ' '  is  that  right  ? 

A.     It  is  possible.  I  don't  know. 

Q.  But  that  accurately  reflected  his  attitude  as 
you  understood  it?  A.     Yes,  sir. 

Q.     And  when  he  told  you  that  that  was  his  at- 
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titude  or  when  you  understood  that  that  was  his 

attitude,  what  did  you  say  to  him  about  it? 

A.  I  said  it  is  up  to  the  Congress  to  give  us  a 
way  out,  that  there  is  no  Communism  in  our  pictures, 
and  that  is  all  that  bothered  me  and  interested  me ; 
let  Congress  take  care  of  that. 

The  Court :  Q.  Would  you  amplify  a  little  more 
what  you  told  him  at  that  time,  if  you  remember  it  ? 

A.  As  to  what  I  told  the  investigators  or  Mr. 
Mannix  % 

Q,     Mr.  Mannix,  first. 

A.     Oh,  I  can't  recall  what  I  said  to  him. 

That  isn't  the  question  you  asked  me  ,is  it? 

Mr.  Margolis:    Yes. 

The  Witness :    That  is  as  to  what  I  said  to  Mannix  ? 

Mr.  Margolis :   Yes,  as  to  what  you  said  to  Mannix. 

A.  Oh,  I  don't  know.  I  say  that  was  my  state  of 
mind  [169]  about  the  whole  issue. 

That  isn't  the  question  you  asked  me,  is  it? 

The  Court:  Q.  But  to  whom  did  you  communi- 
cate that  state  of  mind  ? 

A.  Both  to  Mannix  and  the  investigators  and  to 
all  our  staff,  and  all  discussions  when  an  issue  came 
up. 

Q.     What  was  the  efPect  of  it  ? 

A.  The  effect  of  it  was  that  they  had  not  proven 
they  were  Communists,  that  was  at  least  our  con- 
clusions; all  me  are  responsible  for  is  that  no  Com- 
munism gets  into  our  pictures  and  they  can't  get 
into  our  pictures.  Too  many  of  us  are  reading  the 
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scripts  and  we  would  throw  it  out  if  it  was  there. 
And  outside  of  that,  let  Congress  make  a  law  by 
which  they  can  get  rid  of  people  they  call  Com- 
munists. 

The  Court:  Q.  In  other  words,  you  were  not 
interested  as  a  result  of  any  Communistic  thought 
in  any  pictures  which  you  sold  to  the  public? 

A.    Yes,  sir,  at  that  time,  that  is  right. 

Q.  You  were  of  the  view,  as  you  expressed  to 
them,  that  your  pictures  did  not  contain  any  such 
matter  so  far  as  you  could  tell  from  examining  the 
pictures  to  which  your  attention  had  been  directed? 

A.    Yes,  sir. 

Q.     Or  any  other  pictures? 

A.     That  is  right. 

Q.     Consciously?  [170]  A.     That  is  right. 

Q.     And  knowingly?  A.    Yes,  sir. 

The  Court:    All  right. 

Q.  (By  Mr.  Margolis)  :  Incidentally,  Mr.  Mayer, 
so  that  we  can  be  entirely  clear,  when  I  ask  you 
about  a  conversation  I  obviously  do  not  expect  you 
to  recall  the  exact  words  of  any  conversation,  but 
the  substance  of  the  idea  which  you  expressed  or 
which  others  expressed  in  the  conversation.  Now,  I 
want  to  direct  your  attention,  now,  to  a  conversation 
with  Mr.  Smith  and  Mr.  Leckie.  By  the  way,  where 
did  you  meet? 

A.     In  my  office,  in  Culver  City. 

Q.  That  is  out  at  the  Metro-Goldw3m-Mayer 
Studio?  A.     Yes,  sir. 

Q.  And  was  there  one  meeting  or  more  than  one 
meeting,  so  far  as  you  can  recall? 
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A.  I  know  of  one.  There  may  have  been  another 
one,  now.  I  don't  recall  when  exactly. 

Q.  Was  there  anyone  else  present  during  the  one 
or  two  conversations — 

A.     No,  I  don't  think  so. 

Q.     Besides  yourself  and  these  two  gentlemen? 

A.     I  think  that  is  all. 

Mr.  Margolis:  My  associate  has  suggested  that 
the  manner  [171]  in  which  it  might  be  possible  for 
us  to  fix  a  little  bit  more  accurately  the  date  of  that 
conversation  with  Mr.  Smith  and  Mr.  Leckie — 

Q.  You  yourself  were  subpoenaed  to  appear  as 
a  witness  at  the  Washington  hearings'? 

A.    Yes,  sir. 

Q.     Which  were  held  in  October,  1947  ? 

A.     Yes,  sir. 

Q.  Now,  do  you  know  what  date  you  were  sub- 
poenaed? A.     No,  sir. 

Q.  Do  you  know  when  it  was  with  respect  to  the 
hearings,  how  long  before?  A.     No,  I  don't. 

Q.     Do  you  know  when  it  was? 

Mr.  Selvin:  September  24th,  we  can  probably 
stipulate  to  that. 

Mr.  Margolis:  Can  we  stipulate  that  it  was  on 
or  about  the  25th  of  September,  1947  ? 

Mr.  Selvin:    Yes. 

Mr.  Margolis:  Q.  That  was  almost  four  weeks, 
roughly,  before  the  hearing  started.  Would  that  fit 
in  with  your  recollection?  A.     It  could  be. 

Q.  Now,  it  is  a  fact,  is  it  not,  that  your  conversa- 
tion with  Mr.  Smith  and  Mr.  Leckie  took  place  before 
you  [172]  were  subpoenaed  to  Washington? 
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A.    Yes,  sir. 

Q.    Do  you  remember  how  long  before? 

A.     No,  sir. 

Q.  Well,  now,  I  don't  want  to  tie  you  down  in 
exact  terms,  but  was  it  several  weeks  or  several 
months  ? 

A.  I  can't  tell  you  what  time.  It  was  sometime 
before  that. 

Q.  Would  you  say  at  least  a  couple  of  weeks  be- 
fore? 

A.  I  am  afraid  to  say.  I  just  can't  place  the  dates 
of  the  times.  I  knew  they  came  in  with  a  subpoena 
and  I  argued  with  them  about  the  subpoena  but  got 
nowhere  with  them. 

Q.  They  had  talked  with  you  before  you  received 
the  subpoena? 

A.  They  said  they  were  going  to  subpoena  me.  I 
said,  '^What  am  I  going  to  tell  you  after  I  get  it?" 
My  brother  Avas  dying  at  the  time.  I  wanted  to  give 
them  Mannix,  who  knew  all  about  it,  and  they 
wouldn't  take  him.  They  wanted  me. 

Q.  All  right,  now,  I  wonder  if  you  would  give 
us  to  the  best  of  your  recollection  the  substance  of 
the  conversation  or  conversations  which  you  had  with 
Mr.  Smith  and  Mr.  Leckie. 

A.  It  is  going  to  be  very  tough  to  try  to  think 
out  what  we  argued. 

Q.  Well,  give  us  it  to  the  best  of  your  recollec- 
tion. [173] 

A.  Well,  they  argued  that  we  were  infested  with 
Communists  and  we  ought  to  clean  house,  if  we  don't, 
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Congress  will  and  public  opinion  will,  and  so  forth, 

they  were  after  me. 

And  I  said  that  I  am  not  going  to  fire  men  on 
the  assumption  that  they  are  Communists,  when  they 
have  done  nothing  Communistic  that  I  can  find  and 
no  one  has  proven  they  are  Communists,  and  they 
ought  to  pass  a  law  telling  us  how  to  take  care  of 
a  situation  like  that.  I  don't  know  what  law  to  fire 
a  Communist  on.  And  he  claimed  that  one  of  our 
pictures  had  Communism. 

I  said  I  will  bet  him  all  the  money  he  can  raise 
that  there  is  no  Communism;  that  he  can't  make 
good. 

Well,  I  told  him  to  see  the  picture.  So  he  saw  the 
picture  twice,  and  so  forth,  and  he  couldn't  sustain 
it,  that  there  was  any  Communism. 

The  Court:  Q.  Will  you  mention  the  picture? 
I  think  it  has  already  been  mentioned. 

A.     ''Song  of  Russia." 

Q.     (By  Mr.  Margolis)  :    AVho  wrote  that  picture  ? 

A.     I  can't  recall. 

Q.     In  any  event,  it  was  not  Lester  Cole  % 

A.  No,  sir,  no.  And  there  w^as  no  Communism  in 
it. 

Q.  Isn't  it  also  a  fact  that  in  that  conversation, 
first  of  all,  there  was  a  very  heated  discussion  between 
[174]  yourself  and  these  men? 

A.     Very,  very. 

Q.  You  were  in  strong  disagreement  with  them, 
isn't  that  correct?  A.     Correct. 

Q.  And  isn't  it  also  true  that  during  the  conversa- 
tion, you  insisted  that  you  just  didn't  care,  to  use 
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your  words,  you  didn't  give  a  damn  whether  they 

were  Communists  or  not  ? 

A.     I  did  not  say  that. 

Q.  (Continuing)  :  So  long  as  nothing  got  in  the 
pictures?  A.    I  never  did  say  that. 

Q.    You  never  did  say  that? 

A.  I  never  said  that,  to  my  knowledge.  I  kept 
insisting  that — 

The  Court:  Q.  You  don't  use  the  strong  words 
that  Mr.  Mannix  is  in  the  habit  of  using? 

A.     Not  usually,  your  Honor. 

Q.  (By  Mr.  Margolis)  :  Although  this  was  a  very 
heated  discussion? 

A.  Yes,  very  heated.  They  spoke  loud  enough. 
They  heard  me. 

My  position  was  that  I  would  not  fire  anybody  just 
because  someone  said  someone  was  a  Communist  or 
words  to  that  effect.  That  was  my  attitude,  that  so 
long  as  there  was  no  [175]  Communism  in  our  pic- 
tures, and  so  far  as  I  was  concerned  none  could  get 
in  and  it  was  up  to  the  Congress  to  pass  laws  how  to 
handle  that  thing,  and  he  says,  '*  Supposing  we  prove 
to  you — " 

I  said,  "What  kind  of  proof  are  you  going  to  give 
me?  Are  you  going  to  show  me  cards?"  I  said,  ''I 
can't  pass  on  it.  Show  it  to  our  lawyers.  Tell  them 
what  to  do  with  your  cards." 

That  is  the  way  we  argued  back  and  forth,  and  he 
claimed  public  opinion  was  going  to  do  something 
with  us  if  we  did  not  move,  and  the  press  and  the 
Congress  when  it  convenes,  and  I  said,  I  kept  in- 
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sisting  that  Congress  pass  a  law  and  tell  us  how  to 

do  it. 

That  is  really  all  that  went  on  in  the  argument. 

Mr.  Margolis:  Incidentally,  I  want  to  apologize, 
Mr.  Mayer.  I  have  been  looking  at  your  deposition 
and  I  misread  the  word  ''darn",  having  just  finished 
Mr.  Mannix's  deposition,  I  read  it  to  mean  something 
else. 

Q.  But  to  refresh  your  recollection  a  little  fur- 
ther and  a  little  more  accurately  this  time,  isn't  it 
true  that  you  insisted  that  you  didn't  give  a  darn 
wehther  the  men  were  Communists  or  not,  so  long 
as  nothing  did  get  into  the  picture,  and  that  nothing 
did  get  into  the  picture  ? 

A.  I  don't  recall  whether  I  had  said  that  I  didn't 
give  a  darn  whether  a  man  is  a  Communist,  because 
I  am  so  [176]  bitterly  opposed  to  Communism  that 
I  don't  see  how  I  could  say  I  did  not  give  a  darn. 

Q.  You  remember,  Mr.  Mayer,  that  you  gave  a 
deposition  in  this  matter?  A.     Yes,  sir. 

Q.  And  your  deposition,  to  refresh  your  memory, 
was  taken  before  Sylvia  Prager,  a  Notary  Public  of 
Los  Angeles  County,  at  Los  Angeles,  California,  on 
March  10,  1948. 

A.     No,  I  don't  remember  the  exact  date. 

Q.     But  it  was  on  or  about  that  time? 

A.     I  think  that  is  right. 

The  Court:  That  is  on  page  54.  I  think  counsel 
will  probably  stipulate  that  certain  questions  were 
asked  and  that  certain  answers  were  given,  and  in 
that  manner  you  can  found  the  question  now  asked 
Mr.  Mayer. 
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Mr.  Selvin:  We  undoubtedly  will  stipulate.  I 
will  say  that  I  have  no  objection  to  the  deposition 
being  used,  but  I  will  say  further  that  it  has  not  been 
read  over  and  corrected  and  signed  by  the  witness. 
I  would  say  that  it  was  a  very  bad  typographical  job, 
and  there  are  portions  that  were  garbled. 

Mr.  Margolis:  There  is  nothing  garbled  in  this 
portion  I  am  about  to  refer  to  at  this  time. 

Q.    You  were  sworn  to  testify  under  oath,  you 

will  remember?  A.    Yes. 

*  *  *  *  [178] 

Q.  (By  Mr.  Margolis)  :  Do  you  remember  at  that 
time  testifying  with  respect  to  this  conversation? 

A.  I  don't  remember  all  the  things  I  said.  It  was 
a  heated  discussion. 

Q.  Did  you  not  give  this  answer :  ''I  insisted  that 
I  didn't  give  a  darn  whether  he  was  a  Communist 
or  not,  so  long  as  nothing  got  into  the  pictures ;  that 
threats  of  the  public  are  not  going  to  allow  this  to  go 
on,  et  cetera— infiltration  is  what  he  used— he  used 
the  word."  Do  you  remember  so  testifying? 

A.     I  may  have.  I  don't  say  I  did  not. 

The  Court :  Now  will  counsel  stipulate — Mr.  Sel- 
vin, you  will  stipulate  that  that  occurred?  [179] 

Mr.  Selvin:  I  will  stipulate  that  occurs  in  the 
transcript  but  I  will  not  stipulate,  your  Honor,  that 
it  is  Mr.  Mayer's  testimony,  because  obviously  it  was 
garbled.  There  are  some  words  omitted  in  the  tran- 
script. 

Mr.  Margolis :  I  think  we  can  leave  the  question 
to  the  jury. 

The  Court:    No,  it  is  a  question  for  Mr.  Mayer. 
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Mr.  Mayer,  you  say  you  do  not  remember  giving  the 

answer  to  the  question  in  that  form,  or  what? 

A.     I  don't  remember  what  I  said.  Whether  I 
said  it  that  way,  I  don't  recall. 
*  *  *  *  [180] 

Mr.  Margolis:  I  think  it  is  necessary  to  ask  a 
preliminary  question.  I  will  come  back  to  that  in 
a  moment,  your  Honor. 

The  Court :    All  right. 

Q.  (By  Mr.  Margolis) :  Isn't  it  a  fact  that  during 
this  conversation  with  Mr.  Smith  and  Mr.  Leckie, 
that  they  named  several  persons  whom  they  alleged 
were  Communists,  isn't  that  correct? 

A.     I  think  they  did.  I  don't  remember  w^ho. 

Q.  And  two  of  the  persons  that  they  named,  that 
they  claimed  were  Communists,  were  Mr.  Cole  and 
Mr.  Trumbo,  is  that  correct?  A.     Yes. 

The  Court:  I  think  we  could  state  the  first  name 
of  Mr.  Triunbo. 

Mr.  Selvin:    Mr.  Dalton  Trumbo. 

The  Witness:    Mr.  Dalton  Trumbo,  the  writer. 

The  Court:  And  there  is  also  a  Taylor  Trumbo, 
city  editor  of  The  Times,  who  used  to  be  The  Times' 
man  of  the  court  house  and  I  want  the  jury  to  know 
that  he  doesn't  mean  him. 

Q.  (By  Mr.  Margolis) :  We  refer  to  the  Mr.  Dal- 
ton Trumbo.  A.     Right.  [183] 

Q.  Who  was  employed  by  you  as  a  wi'iter,  isn't 
that  correct?  A.     Yes,  sir. 

The  Court :  I  will  give  him  this  copy.  Stay  where 
you  are,  I  prefer  counsel  to  stay  away  from  wit- 
nesses. Sometimes  it  makes  them  nervous.  Not  that 
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Mr.  Mayer  will  be  nervous,  Imt  some  witnesses  get 

nervous  and  I  try  to  avoid  that. 

That  is  the  question,  right  there.  (Indicating  in 
transcript.) 

The  Witness :    Right  here  ? 

The  Court:    Yes. 

The  Witness:    Shall  I  read  it? 

The  Court:    Just  read  it  to  yourself. 

Mr.  Margolis :    Just  read  it  to  yourself. 

The  Court:  Don't  read  it  aloud.  Just  read  it  to 
yourself. 

Mr.  Margolis :  Just  read  the  portion  that  the  judge 
has  suggested. 

The  Witness:    Yes.  I  remember  that  now,  yes. 

Q.  (By  Mr.  Margolis)  :  You  remember,  now,  that 
you  did  so  testify,  is  that  correct  ?  A.    Yes. 

Q.  Now,  at  that  time,  you  had  in  your  employ, 
in  the  employ  of  Loew's,  Incorporated,  a  man  by  the 
name  of  [184]  McGiiinness,  did  you  not,  James  K. 
McGuinness  ?  A.    Yes. 

Q.  Employed  in  some  kind  of  an  executive  ca- 
pacity? A.    Yes,  sir. 

Q.  Now,  at  or  about  the  same  time  that  you  we]*e 
subpoenaed,  and  Mr.  Cole  was  subpoenaed  to  appear 
before  the  committee  in  Washington,  Mr.  James  K. 
McGuinness  was  subpoenaed  to  appear  before  that 
committee  ?  A.     I  think  so,  yes.  I  know  he  was. 

Q.  And  it  is  a  fact,  is  it  not,  that  before  he  went 
to  Washington  you  had  a  conversation  with  Mr.  Mc- 
Guinness concerning  the  matter  of  his  testimony  be- 
fore the  committee  in  Washington? 

A.    Yes,  sir. 
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Q.     And  it  is  also  a  fact — 

The  Witness :  Not  in  connection  with  Washington. 
In  connection  with  the  Los  Angeles  one. 

Q.  (By  Mr.  Margolis) :  Oh,  in  connection  with 
the  Los  Angeles  testimony.  He  had  also  testified  in 
the  closed  hearings  which  had  l^een  held? 

A.  I  don't  know,  but  he  was  supposed  to  be.  He 
told  me  he  was  going  to  be.  That  is  what  I  talked 
to  him  about. 

Q.  Did  you  talk  with  him  with  respect  to  the 
Washington  hearing?  [185]  A.     No,  sir. 

Q.  Well,  at  the  time  that  you  talked  to  him  with 
respect  to  his  appearing  at  certain  hearings,  you 
made  suggestions  or  you  indicated  how  you  felt  about 
the  kind  of  testimony  that  should  be  given  before 
the  committee,  did  you  not? 

A.     I  told  them  how  I  felt  about  the  thing. 

Q.  And  he  told  you  that  he  agreed  with  you  in 
part  and  disagreed  with  you  in  part  and  indicated 
that  he  could  not  go  along  with  your  view  on  the 
testimony  completely,  isn't  that  a  fact? 

A.  I  don't  recall  what  his  answer  was.  I  don't 
think  he  had  such  conversation.  He  listened  to  what 
I  said  and  he  did  not  say  much. 

Q.  Well,  do  you  recall  just  this  much:  That  he 
disagreed  with  you  on  some  things? 

A.     I  don't  remember. 
*  *  *  *  [186] 

Q.  (By  Mr.  Margolis)  :  Is  Mr.  McGuinness  still 
with  the  studio?  A.     Yes,  sir. 

Q.     He  has  never  been  suspended  or  fired,  has  he  ? 

A.     No,  sir. 

[187] 


*  *  *  * 
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Q.  (By  Mr.  Margolis) :  I  direct  your  attention 
to  that  deposition,  page  4,  line  24,  to  and  including 
page  5,  line  12. 

The  Court:  Just  read  it  to  yourself,  including 
this  question  and  answer. 

A.     I  remember  that  conversation. 

Q.  (By  Mr.  Margolis)  :  In  that  conversation,  it 
is  true,  is  it  not,  that  you  said  to  him  that,  if  you 
were  called  upon  to  testify,  you  would  still  put  it  up 
to  the  Congress  to  have  laws  passed  by  which  to 
govern  business  how  to  handle  that  which  they  are 
all  complaining  about,  and  it  wasn't  the  industry's 
job  to  do  it,  and  that  Mr.  McGinnis  listened  to  you 
and  said  in  some  things  he  agreed  with  you  and  some 
things  he  did  not  agree  with  you,  is  that  correct? 

A.  That  is  what  it  says  there  but  I  don't  remem- 
ber whether  those  are  the  words  or  not. 

The  Court:  Insofar  as  you  remember,  that  was 
your  position  and  you  have  stated  it  from  the  witness 
stand,  haven't  you? 

A.     Yes,  sir.  That  is  why  I  recognize  it. 

The  Court:    That  was  your  position  at  the  time? 

A.     Yes,  sir.  That  is  why  I  recognize  it. 

Q.  (By  Mr.  Margolis)  :  It  is  a  fact,  is  it  not,  that, 
pursuant  to  the  subpoena  which  was  served  upon 
you,  you  appeared  in  the  hearings  in  Washington 
and  you  testified  before  the  Committee? 

A.     Yes,  sir. 
*  *  *  *  [189] 

Q.     You  went  to  the  meeting  in  New  York,  which 
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was  held  after  the  hearings  in  Washington  were 
completed?  A.     Yes,  sir. 

Q.  And  I  think  the  date  was  November  25,  1947. 
Isn  't  that  correct  ?  And  it  was  held  at  the  Waldorf- 
Astoria  ? 

A.    Yes ;  as  far  as  I  know  about  the  date,  that  is 
approximately  it.  [190] 
»  *  *  * 

Q.  (By  Mr.  Margolis) :  Let  me  ask  you  this. 
Isn't  it  a  fact  that  at  the  time  you  left  for  New 
York,  your  attitude  was  that  which  you  previously 
had,  that,  if  anything  was  to  be  done  about  this  sub- 
ject. Congress  should  pass  a  law;  that  you  were  not 
going  to  be  the  one  who  was  going  to  judge  men, 
and  that  you  were  not  afraid  of  Communists;  that 
nothing  was  getting  into  your  pictures  which  was 
Communistic;  and  that  attitude  you  still  had  at  the 
time  you  left  for  New  York,  isn't  that  so? 

A.     Yes,  sir. 

Q.  And  this  was  on  or  about  November  22  or  23, 
1947,  a  [191]  few  days  before  that  meeting? 

A.     Approximately. 

Q.  Then  this  meeting  was  held  in  New  York 
on  November  25  and  26,  a  Monday  and  a  Tuesday, 
at  the  Waldorf-Astoria?  You  remember  that,  don't 
you? 

A.  I  remember  the  meeting  but  I  don't  know 
what  dates  it  was. 

Q.  And,  without  going  into  the  names,  representa- 
tives of  most  of  the  big  studios  were  there,  is  that 
correct?  A.     Yes,  sir. 
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Q.  Mr.  Johnston,  the  president  of  both  Associa- 
tions, was  there?  A.     Yes,  sir. 

Q.  As  a  matter  of  fact,  he  persided  over  the  meet- 
ing, did  he  not "?  A.     I  think  he  did. 

Q.  And  lots  of  attorneys  were  there  representing 
the  various  parties?  A.     Yes,  sir. 

Q.  At  that  meeting  a  proposal  was  made,  was 
it  not,  to  the  effect  that  persons  who  were  proved  to 
be  Communists  should  not  be  employed  and  that  any 
of  the  men  who  had  failed  to  answer  questions  before 
the  House  Committee  on  Un-American  Activities 
should  be  suspended  or  discharged?  Substantially 
that  kind  of  a  proposal  was  made,  isn't  that  correct? 

A.    Yes,  sir. 

Q.  And  various  persons  at  that  meeting  spoke 
their  minds  about  that  proposal  ?  A.     Yes,  sir. 

Q.  And  you  were  one  of  those  who  spoke  your 
mind  about  the  proposal?  A.    Yes,  sir. 

Q.  And  at  that  meeting  you  stated  that  your  feel- 
ing had  always  been  and  was  at  that  time  that  with 
respect  to  this  subject  matter  Congress  should  give 
us  a  law,  and  that  you  didn't  want  to  be  the  one  to 
try  to  judge  men;  that  you  were  not  afraid  of  Com- 
munists, and  that  nothing  was  getting  in  your  pic- 
tures that  was  Communistic?  Isn't  that  what  you 
said  at  this  meeting  ? 

A.  I  can't  recall  what  I  said  at  the  meeting.  My 
state  of  mind  when  I  left  here,  in  regard  to  Com- 
munists, was  as  I  have  said.  But  this  hearing  in 
Washington  upset  the  applecart. 

Q.  I  am  asking  you  now  what  you  said  at  the 
meeting.  A.     I  can't  recall. 
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Q.     Didn't  you  say  that,  in  substance  ? 

A.  I  think  I  would  have  said  it  because  that  is 
what  I  believed  and  felt. 

Q.  And  it  was  after  that  New  York  meeting,  after 
you  came  back  from  that  New  York  meeting,  that 
Mr.  Cole  was  suspended  [193]  pursuant  to  the  notice 
which  is  in  e\idence  here  as  Exhibit  1?  You  don't 
know  about  that  but  counsel  knows  that  is  the  num- 
ber. It  was  after  that  meeting  that  he  was  suspended  ? 

A.     I  believe  so. 

Q.  And  it  was  pursuant  to  and  as  a  result  of 
that  policy  that  was  adopted  in  New  York  that  he 
was  suspended,  isn't  that  correct! 

A.  Our  officers  in  New  York  felt  we  should  do 
something  about  the  men  who  wouldn't  answer. 

Q.  Isn't  it  a  fact  that  your  action  that  was  taken 
was  taken  as  a  result  of  and  pursuant  to  the  policy 
which  was  adopted  on  November  26,  1947,  at  this 
meeting  in  New  York  City,  at  the  Waldorf-Astoria 
Hotel? 

A.  That  was  agreed  upon  at  that  meeting  but 
my  instructions  came  from  our  own  officers. 

Q.     To  follow  out  that  policy,  isn't  that  correct  ? 

A.  They  said,  ''We  are  not  firing  him.  We  are 
suspending  him  until  he  is  proven  guilty  or  innocent 
of  contempt." 

Q.  But  their  instructions  were  given  pursuant 
to  that  policy,  which  Loew's  was  a  party  to,  and  in 
order  to  follow  out  and  effectuate  the  policy  at  that 
meeting,  isn't  that  correct? 

A.     It  was  given  at  that  meeting. 
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Q.  And  in  order  to  put  that  policy  into  effect,  isn't 
[194]  that  true? 

A.     I  was  ordered  to  do  it  and  we  had  it  done. 

The  Court:  Let's  leave  the  word  "policy"  out 
because  it  may  have  certain  connotations.  A  line  of 
action  was  adopted?  A.     Yes,  sir. 

The  Court:  And,  as  a  result  of  that,  you  were 
instructed  to  take  certain  actions,  one  of  which  was 
the  sending  of  this  letter,  is  that  correct? 

A.    Yes,  sir. 

The  Court:  I  don't  mean  you.  I  mean  the  cor- 
poration, represented  by  the  officers  in  charge  here, 
Mr.  Mannix  and  yourself.  A.     Yes,  sir. 

The  Court:  And  what  is  the  name  of  the  gentle- 
man who  signed  the  notice  ? 

Mr.  Katz:    Louis  K.  Sidney. 

The  Court :    And  Louis  K.  Sidney,  is  that  correct  ? 

A.    Yes,  sir. 

Q.  (By  Mr.  Margolis)  :  Mr.  Mayer,  at  the  time 
that  the  notice  of  suspension  was  given  to  Mr.  Cole, 
there  were  some  of  his  pictures,  for  which  he  had 
written  the  screen  plays,  that  were  being  publicly 
exhibited  in  various  motion  picture  houses  through- 
out the  United  States,  isn't  that  so? 

A.     Yes,  sir.  [195] 

Q.  And  it  is  a  fact,  is  it  not,  that,  to  your  knowl- 
edge, none  of  those  pictures  were  being  picketed  or 
any  other  public  action  being  taken  against  any  of 
those  pictures  for  which  he  had  written  the  screen 
plays  ?  A.     None  that  I  know  of. 

Q.  And  those  pictures  were  being  exhibited 
throughout  the  United  States,  with  a  title  card  in- 
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dicating  Lester  Cole  was  the  author  of  the  screen 

plays?  A.     He  was  on  with  other  credits. 

Q.  He  was  on  with  other  stars  and  ''Metro- 
Goldwyn-Mayer"  and  so  forth?  A.     Yes,  sir. 

Q.  Before  the  time  this  notice  of  suspension  was 
given  to  Lester  Cole,  you  didn't  make  any  check  to 
find  out  how  the  pictures  for  which  he  had  written 
the  screen  plays  were  doing  at  the  box  office,  did  you  ? 

A.     No,  sir. 

Q.  As  a  matter  of  fact,  there  wasn't  even  time  to 
make  that  kind  of  a  check,  was  there  ? 

A.     Oh,  yes. 

Q.  Prior  to  the  time  that  Mr.  Cole  was  suspended, 
you  had  received  several  letters,  or  a  number  of  let- 
ters, with  respect  to  what  had  occurred  before  the 
House  Committee  on  LTn- American  Activities,  isn't 
that  correct  ? 

A.     I  think  we  had  a  lot  of  letters. 

Q.     A  lot,  did  you  say?  [196] 

A.     Well,  quite  a  number.  I  don't  recall  how  many. 

Q.  Isn't  it  a  fact  that  you  had  had  just  a  few, 
that  you  had  received  just  a  few  of  such  letters, 
Mr.  Mayer? 

A.    Well,  if  that  will  please  you  better,  a  few. 

Q.  Mr.  Mayer,  please,  I  don't  want  you  to  please 
me. 

A.  I  can't  tell  you.  You  are  telling  me.  So  what 
can  I  do?  I  don't  remember  whether  it  was  a  big 
lot  or  a  little  lot  but  a  lot  of  letters  came  in.  We 
had  letters  about  that. 

The  Court:  What  do  you  mean  by  a  "lot"?  If  I 
received  50  letters,  I  think  it  would  be  a  lot,  but,  if 
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one  of  your  motion  picture  stars  received  50,  she 
might  be  insulted.  So  we  don't  know  what  you  mean 
by  a  ^'lot". 

A.  Well,  your  Honor,  we  would  get  letters  today, 
say  half  a  dozen,  and  next  time  we  would  get  two  or 
three,  and  then  get  a  dozen.  And  there  would  be  one 
or  two  say  that  he  has  the  right  to  be  a  Communist 
but  most  of  them,  three-quarters  or  nine-tenths  of 
them,  were  all  condemning  us  for  having  Commu- 
nists in  pictures. 

Q.    You  can't  tell  in  numbers'?  A.     No,  sir. 

Q.     Fifty  or  a  hundred  or  less? 

A.  No,  sir.  There  was  lots  of  excitement  going 
on  at  the  time. 

Q.  (By  Mr.  Margolis)  :  As  a  matter  of  fact, 
what  you  did  with  the  letters  was  you  thought  so 
little  of  them  that  [197]  you  just  tore  them  up  and 
threw  them  in  the  waste  paper  basket,  isn't  that 
correct?  A.     I  didn't  tear  anjrthing  up. 

Q.  Did  you  throw  anything  into  the  wastepaper 
basket?  A.     I  don't  know. 

Q.    Did  you  throw  them  away  ? 

A.  I  don't  know.  I  don't  know  what  we  did  with 
them.  I  would  like  to. 

Q.  Let's,  again,  refer  to  your  deposition,  the  one 
on  March  10,  1948.  I  want  to  direct  your  attention 
to  page  35,  beginning  at  line  19,  and  I  wonder  if  your 
Honor  would  be  so  kind  as  to  let  us  have  a  copy  of 
the  deposition  for  the  witness. 

The  Court:    Yes.  It  is  right  in  front  of  him. 

A.     Is  it  page  35  ?      . 

Q.     (By  Mr.  Margolis):     Page  35. 
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A.    Line  what? 

Q.  Line  19.  Read  over  to  say  line  3  on  page  36 
or  a  little  further  than  that. 

A.     Yes,  sir ;  I  see  what  I  have  said. 

Q.  Doesn't  that  refresh  your  recollection  and 
isn't  it  the  fact  that  you  received  a  few  letters  and 
those  letters  you  received  you  threw  away? 

A.  That  is  what  it  says  here.  I  don't  recall  what  I 
did  but,  if  I  said  so  here,  I  must  have  done  it.  [198] 

Q.  Your  recollection  was  fresher  six  months  ago, 
at  the  time  you  gave  the  deposition,  than  it  is  now, 
is  that  right? 

A.     Yes;  it  was.   You  bet. 

Q.  It  is  a  fact,  is  it  not,  Mr.  Mayer,  that,  since 
Lester  Cole  has  been  suspended,  pictures  for  which 
he  wrote  the  screen  plays  have  continued  to  be  sold 
or  leased  or  rented  by  Loew's,  Incorporated? 

A.    Yes,  sir. 

Q.  And  by  Metro-Goldwyn-Mayer,  to  various 
theatres  throughout  the  United  States  and,  in  fact, 
throughout  the  world?  A.     Yes,  sir. 

Q.  And  Metro-Goldwyn-Mayer  and  Loew's,  In- 
corporated, have  continued  to  receive  income  from 
those  pictures,  from  their  exhibition  to  the  gen- 
eral public  throughout  the  United  States  and  world, 
isn't  that  so?  A.     Yes,  sir. 

Q.  And  this  has  applied  to  the  picture  High 
Wall,  which  has  done  very  well,  isn't  that  so? 

A.     Yes,  sir;  fairly  well. 

Q.     And  it  has  applied  to  the  picture  Fiesta? 

A.    Yes,  sir. 
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Q.  And,  as  I  remember,  the  picture  Romance  of 
Rosy  Ridge  had  been  released  a  little  earlier.  Am 
I  right?  [199] 

A.     I  can't  tell  you  that. 

Q.  At  any  rate,  you  continued  to  exhibit  Ro- 
mance of  Rosy  Ridge  and  continued  to  receive 
m-oney  from  it,  and  those  pictures  continued  to 
have  on  them  the  title  card  showing  that  Lester 
Cole  was  the  screen  writer  of  those  pictures? 

A.    Yes,  sir. 

Mr.  Margolis:     You  may  cross-examine.  [200] 


*  *  *  * 


Cross-Examination 

By  Mr.  Walker: 

Q.  Mr.  Mayer,  you  stated  that  you  were  the 
head  of  the  studio  known  as  Metro-Goldwjni-Mayer. 
That  is  correct,  is  it  not?  A.    Yes,  sir. 

Q.  You  have  been  engaged  in  the  motion  pic- 
ture business  as  a  producer  for  how  long  a  period 
of  time? 

A.     As  a  producer  about  28  or  30  years. 

Q.  And  you  have  been  the  head  of  the  studio 
at  Metro-Goldwyn-Mayer  for  approximately  how 
Jong?  A.     About  25  years. 

Q.     Approximately  25  years? 

A.     Yes,  sir. 

Q.  The  primary  business  of  the  studio,  which 
we  know  [201]  as  Metro-Goldwyn-Mayer,  is  actual 
]:>roduction  of  motion  pictures,  is  it  not? 

A.     Yes,  sir. 
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Q.  And,  when  those  pictures  have  been  produced, 
what  is  done  with  the  pictures'? 

A.     Thej^  are  sent  to  New  York. 

Q.  And  what  is  the  ultimate  disi)osition  of  the 
pictures  ? 

A.  New  York  distributes  them  all  over  the  world 
through  our  brancl^  offices. 

Q.  Does  Loew's,  Incorporated,  itself  exhibit  all 
of  the  pictures  which  it  makes'? 

A.  Tt  exhibits  them  in  some  theatres  and  then 
sells  the  other  theatres. 

Q.  As  T  understand  you,  in  some  instances  the 
pictures  are  exhibited  in  your  own  theatres  and 
in  other  cases  they  are  distributed  to  other  exhib- 
itors who,  in  turn,  show  them  to  the  public,  is  that 
correct '? 

A.  We  show  our  pictures  in  our  own  theatres 
and  sell  to  all  the  other  theatres  where  we  haven't 
got  theatres. 

Q.  So  that,  with  a  few  exceptions,  where  a  spe- 
cial type  of  picture  is  made  for  some  particular  pur- 
pose, as  far  as  your  commercial  operation  is  con- 
cerned, your  pictures  eventually,  if  they  are  pro- 
duced at  all,  are  exhibited  to  the  public,  is  that 
correct?  A.     Yes,  sir.  [202] 

Q.  The  organization  which  makes  up  Metro- 
Gold  wyn-Mayer  consists  of  a  large  number  of  peo- 
ple, does  it  not?  A.     Yes,  sir. 

Q.  And  people  who  are  engaged  in  different 
parts  of  the  world*?  A.     Yes,  sir. 

Q.     In  producing  motion  pictures'? 
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A.    Yes,  sir. 

Q.  And  amongst  those  people  who  take  a  part 
in  the  making  of  motion  pictures  are  the  people 
that  you  call  writers?  A.    Yes,  sir. 

Q.  The  writers  of  screen  plays  or  scenarios,  is 
that  correct?  A.     Yes,  sir. 

Q.  How  important  a  part  does  the  writer  have 
in  the  making  of  a  successful  picture? 

A.     A  great  deal. 

Q.  Is  it  possible  for  you  to  produce  a  successful 
picture  unless  you  have  a  proper  screen  play? 

A.     I  don't  think  so. 

Q.  When  I  say  a  proper  screen  play,  I  mean 
a  good  screen  play. 

A.     That  is  what  it  is  based  on. 

Q.  During  your  experience  in  the  industry  as 
a  [203]  producer  have  the  good  screen  writers  been 
overly  numerous  or  relatively  scarce  or  what? 

A.    Very  scarce  at  all  times. 

Q.  T  take  it,  then,  that  it  would  be  a  fair  state- 
ment that,  if  you  have  what  you  regard  as  a  good 
writer,  yon  are  desirous  of  keeping  him  if  you 
can? 

*     •3t     *     * 

Q.     What   is   your   attitude   towards   losing   the 

services  of  a  good  writer  who  is  in  your  employ? 
*  *  *  ■K- 

A.     We  struggle  hard  to  hold  the  good  ones. 

Q.  (By  Mr.  Walker)  :  You  were  asked  a  num- 
ber of  questions  in  regard  to  your  examination  of 
scripts  and  I  understood  you  to  say  that  you  did 
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read  some  scripts  but  that  it  was  not  possible  for 
you  to  tell  at  this  time  just  what  scripts  you  may 
or  may  not  have  personally  read.  That  is  correct, 
is  it  not?  A.     Yes,  sir. 

Q.  I^et  me  ask  you,  what  different  departments 
of  the  studio  do  make  a  business  of  reading  scripts 
before  the  picture  goes  into  final  production? 

A.  We  have  the  editors;  we  have  the  chief 
executive  over  the  unit  that  is  producing  this  pic- 
ture, and  then  there  is  Mr.  Thau,  who  is  my  assist- 
ant on  casting,  who  reads  it.  If  there  is  any  con- 
troversy as  to  the  quality  or  the  subject  matter, 
as  to  being  commercial  and  popular,  it  is  then 
given  to  me  to  read. 

Q.  And  the  particular  producer  on  the  pic- 
ture  

A.  He  hasn't  the  last  say.  He  has  the  direc- 
tion of  the  development  and  the  writer  works  under 
direction  and  then,  eventually,  it  goes  to  the  chief 
executive  and  the  editors. 

Q.     What  about  the  director? 

A.  He  comes  in  when  we  have  assigned  it  to 
him  and  he  wants  changes,  which  is  often — most 
always. 

Q.  Do  I  understand  that  the  director  of  that 
particular  [206]  picture  also  reads  the  script? 

A.    Yes,  sir.  He  has  to. 

Q.  So  that,  aside  from  any  question  of  scripts 
that  you,  yourself,  may  or  may  not  have  read, 
every  script  is  subject  to  review  and  examination 
by  the  people  that  you  have  mentioned? 
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A.     Yes,  sir. 

The  Court:  I  happen  to  know  what  it  is  called 
but  will  you  state  for  the  benefit  of  the  jury  what 
that  final  script  that  you  finally  put  your  approval 
on  is  called? 

A.  It  is  called  the  final  script  we  are  goin,^  to 
shoot. 

The  Court:     Is  it  called  the  shooting  script? 

A.     Yes,  sir,  or  the  final  shooting  script. 

The  Court:  By  "shooting,"  of  course,  you  mean 
the  photographing? 

A.    Yes,  sir.  We  call  photographing  shooting. 

The  Court :     Go  ahead. 

Q.  (By  Mr.  Walker) :  Did  you  have  a  conver- 
sation with  Mr.  Cole — in  fact,  I  think  you  have  so 
testified — at  or  about  the  time  or  shortly  before  the 
time  that  you  had  this  interview  with  the  two  in- 
vestigators who  have  been  named  as  Mr.  Smith 
and  Mr.  Leckie? 

A.     A  long  time  before;  some  time  before. 

Q.  I  wish  you  would  give  us  that  conversation 
as  nearly  as  you  can  recall  it,  Mr.  Mayer.  I  under- 
stand that  you  can't  [207]  reproduce  the  exact 
words  that  each  of  you  used  but  give  it  to  the  ex- 
tent that  3^ou  can.  I  wish  you  would  reproduce 
for  us  the  conversation  that  you  had  with  Mr. 
Cole  on  that  occasion. 

A.     I  asked  him 

Q.  May  I  interrupt  you  before  you  start  on 
that  and  ask  you  whether  or  not  the  interview  with 
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Mr.  Cole  was  one  which  you  arranged  or  one  which 

Mr.  Cole  sought? 

A.  My  nephew,  Mr.  Cummings,  wanted  me  to 
talk  with  him  because  he  had  great  faith  in  his 
ability  and  he  was  a  fine  worker,  and  I  wanted  to 
talk  with  him  and  tell  him  that  I  would  like  to 
have  him  develop  into  a  producing  writer  because  of 
the  reports  I  had  had  as  to  his  capabilities  and 
possibilities.  And  I  said,  "Why  do  you  do  things 
that  they  brand  you  a  Communist?"  And  he  said, 
"I  am  not  a  Communist."  ''Well,"  I  says,  ''you 
must  be  doing  something  because  they  keep  on  say- 
ing so."  And  he  said,  "Well,  Mr.  Mayer,  I  was 
born  very  poor,  on  the  East  Side,  and  saw  much 
suffering  and  hunger  and,  whenever  they  talk  about 
the  underprivileged  or  mention  it,  I  usually  run 
off  at  the  mouth  and  get  very  excited,  and  I  sup- 
pose that  is  why  they  call  me  a  Communist."  I 
said,  "I  had  poverty;  T  was  born  in  poverty.  Look 
where  I  sit  now.  That  is  what  you  can  get  under 
the  American  system."  He  went  on  and  told  me 
the  story  about  his  father,  who  had  been  a  very 
rabid  and  active  Socialist.  He  was  a  tie  cutter, 
[208]  cut  men's  ties,  designed  ties.  And  his  mother 
couldn't  stand  much  more  one  tune  and  they  were 
finally  divorced,  and  he  got  away  and  he  started 
11]^  in  Baltimore;  got  married  again  and  had  his 
own  shop.  And  then,  when  Lester  got  somewhere 
in  life,  he  went  to  visit  his  father.  And  his  father 
had  other  children  by  his  second  wife.  And  his 
father  selected  12  of  the  best  ties  he  had,  and  Les- 
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ter  began  to  look  for  the  union  label,  and  he  said, 
''Well,  my  son,  unions  are  no  good  for  small  plants; 
only  for  big  plants."  And  he  laughed  at  that  to 
think  that  this  rabid  Socialist — we  were  discussing 
about  its  effect.    And  one  day  I  said,  '* Lester,  if 

this  keeps  on  being  said  about  you "  he  was 

impressed  and  T  was  impressed  with  his  desire  at 
that  time  to  get  out  of  it.  He  said,  ^'I  don't  know 
how  you  can  get  out  of  it."  I  said,  ''Disavow  it  is 
the  only  way  I  know."  He  was  very  nice  and  I 
was  very  impressed  with  the  possibilities  of  this 
man  if  this  thing  wasn't  agitated  constantly  that 
he  was  a  Communist.  And  that  is  about  the  gist 
of  the  conversation  and  he  left  me. 

The  Court:  Did  you  fix  the  time,  Mr.  Walker? 
So  try  to  fix  the  time.  [209] 

Mr.  Walker:  I  think  Mr.  Mayer  stated  on  his 
direct  examination  that  he  could  not  fix  the  time 
with  any  degree  of  certainty,  but  T  will  ask  him 
this  for  the  purpose  of  limiting  the  period  dur- 
ing which  the  conversation  took  place: 

Q  Do  you  recall  whether  this  conversation  took 
place  at  the  first  and  closed  hearing  that  was  held 
by  the  ITn  American  Activities  Committee  here  at 
Los  Angeles? 

A.     It  could  have  been.   I  can't  remember. 

The  Court:  All  right.  Go  ahead.  I  thought  per- 
haps that  by  now  you  could  fix  it  with  some  defi- 
niteness. 

The  Witness :    I  would  in  a  moment,  your  Honor. 

The  Court:     Go  ahead. 
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Q.  (By  Mr.  Walker) :  Do  you  recall  whether 
it  occurred  prior  to  the  time  when  his  contract 
Avas  revised? 

A.     T  don't  even  remember  that. 

Q.  Was  there  any  discussion  in  this  conversa- 
tion with  Mr.  Cole  in  regard  to  the  revision  of 
his  contract,  as  far  as  you  recall? 

A.     No,  sir. 

Q.  Do  you  know  whether  this  occurred  before 
the  subpoena  was  served  for  the  hearing  back  in 
Washington  ? 

A.     Oh,  T  think  it  was — I  know  it  was. 

Q.  Now,  do  you  recall  whether  or  not  you  had 
any  other  conversation  with  Mr.  Cole,  between  the 
conversation  to  which  you  have  now  referred  and 
the  hearing  back  at  Washington?  [210] 

A.  T  don't  recall  any.  I  may  have,  but  I  don't 
recall  it. 

Q.  Well,  if  there  was  any  other  conversation, 
you  have  no  recollection  of  it  at  this  time? 

A.     No,  I  have  not.  No. 

Q.  During  the  course  of  that  conversation,  did 
you  have  any  discussion  at  all  with  Mr.  Cole  with 
reference  to  what  his  testimony  was  going  to  be 
before  the  committee  at  Washington  at  the  hearing 
in  October? 

A.     I  never  discussed  that  with  him.. 

•If  *  *  * 

Q.  Mr.  Mayer,  you  have  recalled  the  fact  that 
there  was  a  closed  hearing  held  in  Los  Angeles,  or 
as  they  refer  to  it,  Hollj^wood,  and  for  the  declared 
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purpose  of  investigating  the  infiltration  of  Commu- 
nism in  the  motion  picture  industry?  [211] 

A.     Yes,  sir. 

Q.  What  was  your  observation  as  to  any  pub- 
licity that  that  hearing  received? 

A.     T  don't  know  what  you  mean  by  that. 

Q.  Was  there  any  publicity  in  respect  to  the 
fact A.     There  was  some. 

Q. that   that   hearing  was  being  held? 

A.     Yes,  sir. 

Q.     And  what  was  the  nature  of  that  publicity? 

A.  Well,  it  was  all  about  the  infiltration  of 
Communists  into  the  industry,  they  were  going  to 
clean  them  out  and  they  were  going  to  name  a  lot 
of  names,  and  so  forth,  but  after  they  left  Los  An- 
geles, they  promised,  so  I  understand,  each  one 
would  not  be  made  public,  it  would  be  behind  closed 
doors  and  the  press  would  be  excluded. 

Q.  Where  did  you  get  this  information  that 
there  was  such  a  hearing  taking  place? 

A.     Tn  the  press. 

Q.     From  the  press?  A.    Yes. 

Q.  And  was  it  a  subject  of  discussion  among 
the  people  whom  you  came  in  contact  with? 

A.     Yes. 

Q.     That  is  the  information  I  am  seeking. 

A.     Yes,  sir.  [212] 

Q.  Now,  at  the  time  that  Mr.  Smith  and  Mr. 
Leckie  were  out  here  as  investigators  in  connection 
with  this  particular  investigation  to  which  we  have 
referred,  was  any  publicity  through  the  press  or 
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otherwise  given  to  the  fact  that  they  were  here 
and  that  the}^  were  making  an  investigation  in  con- 
nection with  the  investigation  by  the  Un-American 
Activities  Committee  ? 

A.  I  don't  remember  whether  they  were  named, 
but  I  knew  the  committee  was  there  to  do  it. 

Q.  T  don't  think  I  have  made  myself  clear. 
At  the  time  they  came  out  and  were  here  making 
their  investigation,  did  anything  appear  in  the 
newspapers  or  was  it  a  matter  of  discussion  that 
these  investigators  were  here  seeing  various  people? 

A.     Yes,  discussions. 

Q.  iSTow,  when  it  was  announced,  as  I  assume 
it  was,  or  when  it  became  known,  that  there  was 
to  be  a  hearing  in  AVashington  by  the  Un-Ameri- 
can Activities  Committee  for  the  purpose  of  in-, 
vestigating  the  infiltration  of  Communism  in  the 
motion  picture  industry,  in  October,  1947,  was  there 
any  publicity  in  regard  to  that  fact? 

A.     Oh,  yes,  sure,  plenty  of  it. 

Q.  All  right.  And  where  did  that  publicity  take 
place?  What  were  the  media  of  that  publicity? 

A.     In  IS'ewspapers.  [213] 

Q.     Was  there  discussion? 

A.  And  people  in  our  industry  discussed  it  and 
talked  about  it. 

Q.  Now%  directing  your  attention  to  the  matter 
concerning  which  you  testified  on  your  direct  ex- 
amination, am  I  correct  in  my  understanding  that 
you  testified  that  as  far  as  your  knowledge  of  the 
matter  went,  that  the  revision  of  Mr.  Cole's  con- 
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tract  in  th?  late  summer  or  early  fall  of  1947  was 

a  revision  which  you  approved  because  it  was  made 

in  order  to  conform  to  what  you  understood  had 

been  an  oral  promise  made  to  Mr.  Cole?  [214] 
*  *  *  * 

A.    Yes,  sir. 

The  Court:     All  right. 

The  Witness:  A  promise  was  made  and  I  made 
them  keep  their  promise. 

Q.  (By  Mr.  Walker) :  Now,  as  I  understand 
it,  that  was  the  time  that  you  acknowledged  that  it 
was  your  opinion  that  Mr.  Cole  had  done  good 
work  as  a  writer?  A.     Yes,  sir. 

Q.  Referring  now  to  the  meeting  at  the  Wal- 
dorf-Astoria Hotel  in  the  fall  of  1947,  which  took 
place  on  the  25th  and  26th  of  November,  if  I  am 
correctly  informed,  I  understood  you  to  say  that 
you  made  some  statement  at  that  meeting,  I  un- 
derstood you  to  say  that  there  was  a  proposal  pre- 
sented. Did  that  proposal  take  form  in  the  state- 
ment of  policy,  a  statement  of  policy  that  was 
printed  in  the  paper? 

A.     Printed  in  the  newspapers? 

Q.    Yes,  sir.  A.    Yes,  sir. 

Q.  At  the  meeting  at  which  the  statement  of 
policy  was  approved,  did  you  join  in  the  approval 
of  that  statement? 

A.  T  can't  recall  as  to  what — I  don't  think  I  was 
asked  to  tell  what  I  thought.  I  made  statements 
as  to  my  position  on  the  whole  matter  that  was 
under  discussion,  but 
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Mr.  Walker:     Well 

The  Court:  Just  a  minute.  Let  him  finish.  Go 
ahead.   [215] 

The  Witness:  But  eventually  Mr.  Johnston  and 
the  lawyers,  headed  by  James  Byrnes  (Jimmie 
Byrnes),  they  made  up  their 

Q.  (By  Mr.  Walker) :  I  understand  so  and 
it  was  presented  at  a  meeting  at  which  you  were 
present,  is  that  correct?  A.     Yes,  sir. 

Q.  And  were  you  asked  your  opinion,  your- 
self   A.    Yes,  sir. 

Q. with  regard  to  it?  A.     Yes,  sir. 

Q.     x\nd  did  you  do  so?  A.     Yes,  sir. 

Q.  And  was  your  expression  one  of  approval  or 
disapproval  of  the  policy? 

Mr.  Katz:     Just  a  moment.    Even  though  it  is 

so  late,  it  seems  to  me  that  that  is  likely  to  be 

objectionable. 
*  *  *  * 

Q.  (By  Mr.  Walker) :  Mr.  Mayer,  were  the 
people  present  asked  to  signify  their  approval  of 
this  statement  of  policy,  either  by  standing  or  by 
voting  **Yes"  or  in  any  other  manner? 

A.  As  near  as  I  can  recall  it,  there  were  all 
kinds  of  [216]  expressions,  all  kinds  of  legal  opin- 
ions, and  the  whole  thing  seemed  to  center  on 
something  has  to  be  done,  or  the  public  won't 
accept  us  doing  nothing,  and  that  Communists 
shouldn't  be  hired,  and  then  the  question  of  what 
is  to  be  done  with  the  men  who  are  in  contempt  of 
Congress,  on  all  of  which  we  finally  agreed  that 
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the  only  thing  to  do  is  to  do  that  and  give  them  a 
chance  to  show  they  were  not  in  contempt  and  if 
they  are  not  in  contempt,  we  would  take  them  back 
and  if  thoy  were,  we  would  leave  them  out,  and 
everybody  agreed  finally  that  that  is  the  only  thing 
that  can  be  done. 

Q.  And  were  you  one  of  the  people  that  so 
agreed?  A.    Yes,  sir. 

Mr.  Katz:  Just  a  minute.  I  move  to  strike 
that  answer  as  not  responsive. 

The  Court:  No,  no.  I  think  it  is  all  responsive 
except  the  last  statement.  He  asked  whether  a 
method  was  adopted  to  express  one's  attitude  to- 
Avard  the  matter,  and  Mr.  Mayer  has  told  us  so 
and  th^  answer  is  responsive  except  the  last  para- 
g]'aph. 

The  last  statement  that  that  was  all  that  could 
be  done  will  be  stricken  out,  but  the  rest  of  it 
gives  merely  a  narrative  in  substance  of  what  took 
place. 

Q.  In  other  words,  you  were  telling  us  what 
took  place  after  this  policy  was  suggested? 

A.     Yes,  sir.  [217] 

The  Court:     All  right,  go  ahead. 

Q.  (By  Mr.  Walker)  :  Now,  will  you  tell  us 
to  what  extent  you  can  as  to  what  was  said,  that 
you  recall,  during  the  course  of  that  meeting? 

*:    -jf    *    * 

The  Witness:  There  was  a  question,  they 
])rouglit  up  some  of  our  law,  some  California  law 
that   yoii    couldn't   ask   about  politics.    Then  Mr. 
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Byrnes  showed  the  opposition,  I  recall  that,  that 
that  did  not  apply  to  Communism,  just  things  of 
that  nature,  and  they  just  kept  sweeping  aside 
everything  and  finally  all  the  lawyers  had  a  meet- 
ing headed  by  Byrnes  and  associates  and  then  they 
come  to  the  conclusion  of  where  we  had  this  right 
to  do  this  where  they  were  in  contempt  and  that  we 
had  a  right  not  to  keep  a  Communist  that  we  knew 
was  a  (Communist,  and  so  forth,  and  they  argued. 
All  of  those  who  were  for  it,  of  course,  stood  pat, 
and  those  who  had  some  hesitancy  about  pursuing 
some  policies,  they  had  figured  out,  eventually  they 
faded  out,  and  the  lawyers  got  up  this  statement 
[219]  of  policy  and  that  was  the  conclusion  of  it. 

The  Court:     Including  yourself. 

A.  Yes,  sir,  after  two  days  of  wrangling.  I 
learned  a  lot  of  law  there. 

The  Court:  You'd  better  forget  it.  A  little 
learning  is  dangerous,  I  think,  especially  as  to  law. 

The  AVitness:     That  is  right. 

The  Court:  That  is  right.  All  right,  go  ahead 
now. 

Q.  (By  Mr.  Walker)  :  Prior  to  the  time.  Mr. 
Mayer,  that  you  joined  in  as  you  have  indicated 
the  adoption  of  this  statement  of  policy  which  was 
formed  at  the  meeting  at  the  Waldorf-Astoria  in 
October — in  November  of  1947,  what  had  been 
your  observation  of  public  opinion  with  reference 
to  the  hearings  in  Washington  and  particularly 
that  portion  of  the  hearings  in  which  the  questions 
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were  asked  by  the  Committee  and  not  answered  by 

certain  of  the  parties,  including  Mr.  Cole? 

Mr.  Katz:  We  object  to  that  question  upon  the 
!:>round  that  no  proper  foundation  has  been  laid. 
It  is  incompetent  and  immaterial. 

The  Court:  T  don't  think  it  is  proper  examina- 
tion as  to  the  matter  before  the  court  at  the  pres- 
ent time.  You  have  asked  Mr.  Mayer  to  testify 
very  fully  as  to  the  industry's  reaction.  Now  you 
are  askine  him  to  qualify  as  a  public  opinion  ex- 
pert. [220] 

Mr.  Walker:  No,  not  at  all.  I  am  asking  him 
to  state  his  own  observation  and  the  question  was 
definitely  limited. 

The  Court:     As  to  public  opinion,  as  expressed. 

Mr.  Walker:  I  am  asking  him  to  state  his  own 
observation. 

The  Court:  T  will  sustain  the  objection  at  the 
present  time.  I  think  the  examination  of  this  wit- 
ness at  the  present  time  should  be  limited  to  his 
reaction  and  to  those  near  him,  and  he  has  told 
us  of  this  problem  involved.  The  question  now 
asks  for  a  broader  scope  which  at  the  present  time 
is  not  material.  If  it  becomes  material  later  on, 
you  may  recall  Mr.  Mayer  and  ask  him  the  ques- 
tion, and  after  you  have  qualified  him  as  an  expert 
in  assaying  public  opinion,  which  he  is  not  quali- 
fied yet  in  this  record  to  do.  He  is  qualified  as  an 
executive  and  successful  business  man  in  a  par- 
ticular industry  and  as  being  aware  of  certain 
things  and  as  being  in  authority  in  the  particular 
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company,  and  full  latitude  has  been  allowed  to  in- 
quire into  those  matters,  but  I  do  not  think  at 
the  present  time  we  should  go  into  that,  into  an- 
other field. 

Mr.  Walker:  I  don't  think  that  I  have  proven 
that  he  is  a  successful  business  man. 

The  Court:     I  think  he  will  admit  it. 

Mr.  Walker:     But  I  am  willins^  to  stipulate  it. 

The  Court:  T  think  he  will  admit  it.  In  fact, 
in  his  [221]  own  statement  to  counsel,  he  admit- 
ted that  a  man  shouldn't  be  ashamed  to  admit  of 
his  success.  It  is  not  a  question  of  conceit  or 
anj^thins^  else.  It  is  just  accepted  as  a  fact.  [222] 
*  *  *  * 

Thursday,  December  9,  1948,  10:00  A.M. 
(Jury  present.) 

Q.  Mr.  Mayer,  you  referred  yesterday  in  con- 
]iection  with  your  recounting  of  the  meeting  at  the 
Waldorf-Astoria,  on  November  24  and  25,  1947, 
to  legal  advice  that  was  given  at  that  time  and  at 
that  meeting  by  Mr.  Byrnes.  Was  the  Mr.  Byrnes 
to  whom,  you  referred  Mr.  Byrnes  who  was  formerly 
a  Justice  of  the  United  States  Supreme  Court  and 
Secretary  of  State?  A.    Yes,  sir. 

Mr.  Katz:  Just  a  moment.  We  object  to  that 
upon  the  ground  that  it  is  immaterial.  Counsel 
made  a  big  point  yesterday  about  the  motive  not 
being  important. 

The  Court:     To  identify  the  attorney  is  not  im- 
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proper.    We  all  know  it  is  the  Mr.   Byrnes  who 

occupied  other  positions.  [230] 

Mr.  Katz:  I  think  none  of  us  is  naive  enough 
to  assume  that  is  the  only  reason  for  the  question. 

The  Court:  I  will  tell  the  jury  that  the  emi- 
nence of  counsel  does  not  necessarily  guarantee 
the  correctness  or  soundness  of  their  opinions,  and 
the  only  reason  it  is  brought  in  is  to  show  that 
lawyers  were  present  and  they  acted  under  opin- 
ions of  the  lawyers.  But,  ultimately,  we  have  to 
decide  whether  there  was  a  breach  of  contract, 
and  we  have  to  proceed  according  to  the  evidence 
to  be  received  and  the  instructions  on  the  law  the 
Judsre  of  this  court  will  give  you.  Counsel  may 
have  been  wrong  or  may  have  been  right.  The 
opinion  of  Mr.  Byrnes  was  introduced  merely  to 
show  there  was  discussion  and  that  certain  attor- 
neys advised  a  certain  course  of  conduct,  and  that 
IF  all.  If  that  were  binding  on  both  sides,  there 
wouldn't  be  this  lawsuit. 

Mr.  Katz:  I  don't  think  the  witness  has  an- 
swered the  question. 

A.     Yes,  sir. 

The  Court:     Proceed.  [231] 

^  ^  *  * 

Q.  (By  Mr.  Walker) :  Mr.  Mayer,  after  the 
liearing  in  Washington  in  October  of  1947,  you  did 
return  to  California,  did  you  not? 

A.     Yes,  sir. 

Q.  And  in  the  latter  part  of  October  or  the 
early  part  of  November,  is  that  correct? 
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A.  T  don't  know  the  dates.  Don't  hold  me  to 
dates.    Hold  me  by  incidents. 

Q.  T  will  tell  you  that  the  hearings  in  Wash- 
ington ended  on  October  27th. 

A.     I  left  promptly. 

Q.     You  left  AYashington?  A,     Yes,   sir. 

Q.  Or,  pardon  me,  I  mean  October  30th.  You 
left  Washington  promptly? 

A.     Right  after  I  testified.  [233] 

Q.  And  did  you  come  immediately  back  to  Cali- 
fornia or  did  you  go  to  New  York  and  then  come 
to  California'? 

A.  I  think  I  went  to  New  York  first  and  then 
came  home. 

Q.  In  any  event,  it  was  a  short  time  after  the 
end  of  the  hearings? 

A.  Not  the  end  of  the  hearings;  the  end  of  my 
testimony. 

Q.  Do  you  know  whether  or  not  Mr.  Cole  was 
en  the  train  on  which  you  returned  to  California? 

A.     Oh,  yes ;  from  Chicago  here. 

Q.  And  did  you  have  a  conversation  with  Mr. 
Cole  on  the  train?  A.    Yes,  sir. 

Q.  Was  that  a  conversation  or  meeting  which 
was  solicited  by  you  or  one  which  was  sought  by 
Mr.  Cole? 

A.  I  can't  recall.  He  came  in  to  see  me  in  my 
drawing  room. 

Q.  Will  you  relate  the  conversation  which  tran- 
spired, as  nearly  as  you  can  recall  it,  between  Mr. 
Cole  and  yourself  at  that  time? 
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A.  We  talked  about  the  hearing  and  I  said  it  is 
very  unfortunate ;  that  I  thought  he  acted  very  un- 
wisely and  had  bad  advice,  because,  if  he  belongs 
to  the  Communi?t  Party,  the  FBI  no  doubt  has  got 
a  record  of  it,  and  it  was  no  crime,  as  I  saw  it,  to 
belong  to  the  Communist  Party  at  the  present  [234] 
tune,  and  he  should  have  answered.  "Well,  he 
thought  some  personal  rights  were  involved.  And 
T  said,  ''You  could  have  told  the  chairman  that  'I 
am  advised  you  have  no  right  to  ask  me  these 
iiuestions  bat  I  can't  afford  not  to  answer  them.  No; 
J  am  not  a  Communist'  or  'I  am  a  Commimist  or 
belong  to  the  Communist  Party  but  I  never  heard 
anything  subversive  or  any  violence  or  I  would 
have  walked  out  on  them,  which  ever  the  case  may 
be,  and  then  you  are  clear.  You  wouldn't  have 
any  problem  on  your  hands."  "Well,"  he  said,  "I 
had  to  stick  with  the  gang.  They  agreed  to  do  it 
that  way  and  I  had  to  be  with  them."  I  said,  "It 
was  unfortunate,"  or  words  to  that  effect.  I  can't 
recall  exactly  but  the  essence  was  what  I  told  you. 

Q.  Was  anything  said  in  that  discussion  of  any 
effort  that  was  to  be  made  or  should  be  made  to 
overcome  the  effect  of  the  testimony  which  he  had 
given,  any  effort  b}^  Mr.  Cole? 

A.     I  don't  recall  anything. 

Q.  Was  anything  said  in  that  discussion  as 
to  any  difficulties  created  in  connection  with  Mr. 
Cole's  relationship  to  the  studio,  and  his  work 
there,  by  reason  of  his  conduct  at  the  hearing? 

A.     If  I  remember  right,  I  told  him  I  thought 
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he  had  a  great  opportunity  if  this  thing  hadn't 

sprung  up,  but  I  didn't  know  what  this  would  do, 

where  it  would  take  us.    I  think  that  brought  his 

answer  that  he  had  to  stick  with  [235]  the  crowd 

or  the  other  fellows  and  couldn't  break  away  from 

them. 

Q.  You  did  testify  at  the  hearing  in  Washing- 
ton, did  you  not?  A.     Yes,  sir. 

Q.  The  hearing  of  the  Un-American  Activity 
Committee'?  A.    Yes,  sir. 

Q.  In  its  investigation  of  infiltration  of  Com- 
munism in  the  motion  picture  industry? 

A.     Yes,  sir. 

Q.  I  will  state  to  you  that  the  record,  and  I 
think  counsel  will  not  take  exception  to  this,  shows 
that  your  testimony  Avas  given  on  October  20th, 
1947.  before  the  committee,  and  I  should  like  to 
read  at  this  time,  your  Honor,  certain  of  the  tes- 
timony given  by  Mr,  Mayer  at  that  hearing.  I 
am  reading  from  a  report  of  the  hearing  regard- 
ing the  Communist  infiltration  in  the  motion  pic- 
ture industry,  before  the  Committee  on  Un-Ameri- 
can Activities,  House  of  Representatives,  Eight- 
ieth Congress,  First  Session,  as  printed  by  the 
United  States  Government  Printing  Office.  And 
counsel  on  both  sides  have  agreed  that  this  is 
a  correct  reproduction  of  the  testimony  that  was 
given  at  that  hearing.  I  refer  to  page  70  of  the 
publication  which  I  identified,  and  the  portion  of 
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Mr.    Mayer's    statement    which    was    read    at    the 

hearing.  [236] 

"During  my  25  years  in  the  motion  picture  in- 
dustry, I  have  always  sought  to  maintain  the  screen 
as  a  force  for  public  good.  The  motion  picture 
industry  employs  many  thousands  of  people,  as 
is  the  case  with  the  newspaper,  radio,  publishing 
and  theatre  business.  We  cannot  be  responsible  for 
the  political  views  of  each  individual  employee. 
It  is,  however,  our  complete  responsibility  to  de- 
termine what  appears  on  the  motion  picture  screen. 
It  is  my  earnest  hope  that  this  committee  will 
perform  a  public  service  by  recommending  to  the 
Congress  legislation  establishing  a  national  policy 
7'egulati ng  employment  of  Communists  in  private 
industry.  It  is  my  belief  they  should  be  denied 
the  sanctuary  of  the  freedom  they  want  to  destroy." 

I  am  reading  from  page  72,  of  Mr.  Mayer's 
testimony  as  reported,  the  following: 

"Are  there  any  Communists,  to  your  knowledge, 
in  Metro-Goldwyn-Mayer? 

' '  Mr.  Mayer :  They  have  mentioned  two  or  three 
writers  to  me  several  times.  There  is  no  proof 
about  it  except  they  marked  them  as  Communists. 
And,  when  I  look  at  the  pictures  they  have  written 
for  us,  I  can't  find  once  where  they  have  written 
something  like  that.  A^Tiether  they  think  they  can't 
[237]  get  away  with  it  in  our  place  or  what,  I 
can't  tell  you.  But  there  are  the  pictures  and 
they  will  speak  for  themselves.    I  have  as  much 
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contempt  for  them,  as  much  as  anybody  living  in 

this  world. 

"Mr.  Smith:  Who  are  these  people  they  have 
named  ? 

"Mr.  Mayer:  Trumbo  and  Lester  Cole,  they 
said.  I  think  there  was  one  other  fellow,  a  third 
one."  [238] 

Mr.  Walker:  "Mr.  Smith:  Is  that  Dalton 
Trumbo  you  are  speaking  of? 

"Mr.  Mayer:     Yes. 

"Mr.  Smith:     And  his  position,  please? 

"Mr.  Mayer:     He  is  a  writer. 

"Mr.  Smith:     And  Lester  Cole? 

"Mr.  Mayer:     A  writer." 

I  am  reading  now  from  page  74 : 

"Mr.  Smith:  I  understood  you  to  say  it  is  im- 
possible for  them  to  get  material  into  the  pictures 
because  you  have  a  number  of  readers  and  other 
individuals  that  are  always  checking  on  them;  that 
you,  yourself,  recently  observed  some  material  that 
might  have  been,  although  under  the  circiunstances 
surrounding  the  writer  it  obviously  was  not. 

"What  I  would  like  to  determine  from  you  is 
what  do  you  think  will  happen  in  a  period  of  5, 
r>,  or  7  years  if  these  individuals  keep  on  intiltrat- 
ing,  one,  two,  three,  and  four,  and  so  on?  At  that 
time  maybe  we  won't  have  individuals  that  can 
iieep  this  information  out  of  your  pictures. 

"Mr.  Mayer:  I  am,  just  hopeful,  like  I  told  you 
in  California,  Mr.  Smith,  that  perhaps  out  of  this 
li earing  will  come  a  recommendation  to  the  Con- 
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gress  for  legislation  on  which  there  can  be  no 
question  and  they  will  give  us  a  policy  as  to  how 
to  handle  American  citizens  who  do  not  deserve  to 
be  American  citizens,  and  if  they  are  Communists 
how  to  get  them  out  [239]  of  our  place.'* 

Reading  from  page  79: 

''Mr-  Wood:"    

Q.  (By  Mr.  Walker) :  Mr.  Mayer,  Mr.  Wood 
was  a  member  of  the  committee,  is  that  correct? 

A.     Yes,  sir. 

Mr.  Walker:  ''Mr.  Wood:  Now  I  will  ask 
3'ou  again,  Mr.  Mayer,  if  at  the  time  you  took  into 
your  employment  the  men  that  you  have  named  here 
who  you  say  have  now  been  designated  as  men  who 
had  attained  communistic  beliefs  you  knew  that 
those  m.en  believed  in  and  subscribed  to  a  doctrine 
that  you  have  thus  annoimced,  in  the  excerpts  which 
I  read  to  you,  would  you  keep  them  in  your  em- 
ployment?" [240] 
*  *  *  * 

Mr.  Walker:  ISTow,  reading  from  page  79  from 
the  document  that  has  been  identified: 

"Mr.  Wood:  You  were  quoted  in  this  same  ar- 
ticle in  the  New  York  newspaper  as  having  said 
that:" 

Then  follows  the  quote: 

"Soviet  Russia  must  be  recognized  for  and 
plainly  called  exactly  what  it  is  in  terms  of  inter- 
national relationship — a  powerful  nation  that  chal- 
lenges and  discredits  our  liberty  and  that  seeks  to 
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spread  its  influence  to  dominate  the  lives  of  men 

and  women  in  smaller  nations. 

''Is  that  a  correct  quotation  of  the  sentiments 
that  you  expressed  at  that  time? 

Mr.  Mayer:    Yes,  sir."  [253] 

"Mr.  Wood:  Now  I  will  ask  you  again,  Mr. 
Mayer,  if  at  the  time  you  took  into  your  employ- 
ment the  men  that  you  have  named  here  who  you 
say  have  now  been  designated  as  men  who  had  at- 
tained Communistic  beliefs,  if  you  knew  that  those 
men  believed  in  and  subscribed  to  a  doctrine  that 
you  have  thus  announced,  in  the  excerpts  which 
I  read  to  you,  would  you  keep  them  in  your  em- 
ployment? 

"Mr.  Mayer:  No,  sir.  I  could  prove  it  then,  if 
they  challenged  me." 

Mr.  Walker:  It  will  be  stipulated,  will  it  not, 
counsel,  that  Mr.  Cole  did  not  testify  until  Octo- 
ber 30,  1947? 

Mr.  Katz :     That  is  right. 

Mr.  Walker:  And  that  this  testimony  was  given 
by  Mr.  Mayer  on  October  20th? 

Mr.   Katz:     So  stipulated. 

Q.  (By  Mr.  Walker) :  Mr.  Mayer,  in  your  ex- 
amination by  Mr.  Margolis  yesterday,  you  were 
asked  this  question  and  you  gave  the  answer  which 
I  shall  read:  "Let  me  ask  you  this.  Isn't  it  a  fact 
that  at  the  time  you  left  for  New  York,  your  atti- 
tude was  that  which  you  previously  had,  that,  if 
anything  was  to  be  done  about  this  subject.  Con- 
gress should  pass  a  law;  that  you  weren't  going 
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to  be  the  one  who  was  going  to  judge  men  and  that 
you  were  not  afraid  of  Communists;  that  nothing 
was  getting  into  your  pictures  which  was  Com- 
munistic ;  and  that  attitude  you  still  had  at  the  time 
you  left  for  New  York,  [254]  isn't  that  so? 

''A.    Yes,  sir." 

You  recall  that  testimony,  do  you? 

A.     Yes,  sir.  [255] 
*  *  *  * 

Q.  (By  Mr.  AValker)  :  I  will  ask  you  to  state 
to  the  court  and  the  jury  what  you  meant  by  your 
statement  that  you  were  not  going  to  be  the  one  who 
was  going  to  judge  men. 

A.     As  to  whether  they  were  Communists  or  not. 

Q.  You  were  not  going  to  be  the  one  to  deter- 
mine the  question  as  to  whether  they  were  Com- 
munists, is  that  correct? 

A.     That  is  right,  sir. 

Q.  Directing  your  attention  to  the  fact  you 
made  this  statement,  which  I  have  just  read  to 
you,  as  being  a  statement  of  the  opinion  that  you 
held  when  you  took  the  train  for  New  York  to  at- 
tend the  meetings  at  the  Waldorf  on  November 
24  and  25 — calling  your  attention  to  the  fact  that 
you  approved  the  statement  of  policy  that  was 
framed  and  published  as  a  result  of  the  meeting 
at  the  Waldorf,  I  am  going  to  ask  you  to  explain 
to  the  court  and  to  the  jury  why  it  was  that,  hold- 
ing the  opinion  which  you  have  stated  you  held 
when  you  left  for  New  York,  you  approved,  as  you 
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said  yon  did,  the  statement  of  policy  adopted  at 

the  Waldorf  meeting. 

Mr.  Katz:  Just  a  second.  We  object  to  that 
question  upon  the  ground  it  is  leading  and  sug- 
gestive, calls  for  a  conclusion  of  this  witness.  The 
statements  that  Mr.  Mayer  [256]  made  are  clear. 
The  problem  of  their  effect  is  one  for  the  jury. 
It  is  not  the  kind  of  a  statement  that  is  vague  or 
ambiguous  and  it  doesn't  seem  to  me  that  is  the 
subject  matter 

The  Court:  It  is  a  very  leading  question  which 
calls  not  for  the  reasons  for  his  actions  but  the 
motivation  for  his  conduct.  His  conduct  ought  to 
sjjeak  for  what  he  did  and  we  have  gone  fully  into 
the  conduct.  The  rest  is  a  matter  of  argument. 
1  think  it  is  an  argumentative  question.  He  is  not 
on  cross-examination.  Of  course,  I  realize  the  usual 
turn  these  questions  take  when  a  witness  is  put 
on  as  an  adverse  witness.  That  is  why  I  always  ask 
counsel  if  they  want  to  go  on  with  the  examination 
or  put  him  on  later  on,  when  we  can  draw  the  dis- 
tinction between  direct  examination  and  cross-ex- 
amination. I  will  sustain  the  objection  to  the  par- 
ticular question. 

Mr.  A¥alker:  I  have  no  further  questions  at 
the  present  time.   [257] 


Recross-Examination 

Q.     (By  Mr.  Margolis)  :     Mr.  Mayer,  you  have 
just  heard  your  counsel  read  from  some  of  your  tes- 
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timony  given  before  the  House  Committee  on  Un- 
American  Activities,  on  October  20,  1947. 

A.     Yes,  sir. 

Q.  And,  of  course,  he  correctly  read  the  transcript 
at  the  time.  Those  are  the  hearings  which  you  and 
Mr.  Mamiix  considered  very  unfair  hearings,  isn't 
that  so? 

A.     I  never  said  anything  like  that. 

Q.  That  is  what  Mr.  Mannix  said,  is  it?  Isn't  it 
a  fact  that  Mr.  McNutt,  another  one  of  the  counsel 
for  the  Motion  Picture  Producers,  said  that  this  was 
a  very  unfair  hearing? 

A.     I  didn't  hear  it.  I  think  he  did. 

Q.  Isn  't  it  a  fact  that  Mr.  Johnston,  the  president 
of  both  the  Eastern  and  the  Western  Associations, 
said  that  this  was  a  very  unfair  hearing  ? 

A.  If  I  am  not  mistaken,  he  said  it  both  ways, 
that,  once,  it  was  and,  once,  it  wasn't.  [259] 

Q.  Yes.  I  agree  Mr.  Johnston  says  that  about 
everything. 

Mr.  Walker:  I  move  that  be  stricken  from  the 
record. 

The  Court :     That  may  be  stricken.  Mr.  Johnston's 

conduct  is  not  before  the  court.  [260] 

*  *  *  * 

Q.  (By  Mr.  Margolis)  :  Let  me  ask  you  this. 
You,  as  a  representative  of  Loew's,  had  participated 
in  the  hiring  of  certain  counsel  or  attorneys? 

A.     I  had  nothing  to  do  with  it. 

Q.     Well,  Loew  's  did  have  something  to  do  with  it  ? 

A.     I  imagine  so.  [262] 

*  *  *  * 
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Q.  (By  Mr.  Margolis) :  Your  counsel  read  a  por- 
tion of  the  transcript  appearing-  at  page  72,  and  I 
would  like  to  go  on  from  the  point  where  he  left  off. 
He  read  the  portion  in  which  you  referred  to  the 
fact  that  Dalton  Trumbo  and  Lester  Cole  had  some- 
times been  called  Communists  or  had  been  alleged  to 
be  Communists.  And  then  the  script  goes  on  as  fol- 
lows: 

''Mr.  Smith:    — " 

He  was  the  gentleman  who  was  questioning  you, 
is  that  right ;  A.     Yes,  sir. 

Q.  "Mr.  Smith:  Have  you  observed  any  efforts 
on  their  part  to  get  Communist  propaganda  into  their 
pictures'?" 

And  by  ''on  their  part"  he  was  referring  to  Dal- 
ton Trumbo  and  Lester  Cole. 

"Mr.  Smith:  Have  you  observed  any  efforts  on 
their  part  to  get  Communist  propaganda  into  their 
pictures  ? 

' '  Mr.  Mayer :     I  have  never  heard  of  any. 
Mr.  Smith :     Do  you  personally  read  the  scripts  ? 
'Mr.  Mayer:     Some  of  them;  a  great  many. 
'Mr.  Smith:     Do  you  personally  know  if  any  ef- 
forts were  made  to  get  Communist  propaganda  into 
the  pictures? 

"Mr.  Mayer:  I  caught  something  in  a  script  re- 
cently that  was  anything  but  Communist  connected. 
They  are  just  as  violent  against  them  as  I  or  you  and 
yet  there  were  two  scenes  and  the}^  couldn't  believe 
I  was  right  and  I  had  to  read  it  to  them.  They  were 
not  Communists  who  wrote  it,  but  they  set  the  scenes 
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perfectly  and  we  changed  it  and  took  it  out.  We 

found  some  other  medium  to  correct  the  situation." 

You  remember  that  testimony,  don't  you? 

A.    Yes,  sir. 

Q.  Later  on  in  your  testimony,  and  I  am  doing 
this,  if  your  Honor  please,  in  order  to  try  to  short- 
cut this — if  necessary,  I  will  read  the  testimony  it- 
self. However,  I  think  I  will  correctly  summarize  it. 
Later  on  in  your  testimony,  you  referred  to  the  fact 
that  this  Communistic  propaganda  which  you  found 
put  into  a  screen  play  by  people  who  were  anti-Com- 
munists w^as  showing  collective  farms  in  the  Soviet 
Union,  isn't  that  correct?  A.     No,  sir. 

Q.    What  was  it?  [264] 

Mr.  Walker :  I  think  you  had  better  read  the  tes- 
timony to  Mr.  Mayer  and  then  we  will  know  what  he 
said. 

The  Court:    All  right. 

Q.  (By  Mr.  Margolis)  :  You  did  refer,  however, 
there  to  the  picture  Song  of  Russia,  isn't  that  right? 

A.     That  was  different. 

Q.  Later  on,  you  referred  to  the  picture  Song  of 
Russia?  A.    Yes,  sir. 

Q.  And,  when  you  referred  to  the  picture  Song 
of  Russia,  you  said  that  originally  some  Communist 
propaganda  had  gotten  into  it? 

A.     Yes,  sir;  that  is  right. 

Q.  And  that  was  showing  collective  farms  in  the 
Soviet  Union  ?  A.     Yes,  sir. 

Q.  And  isn't  it  a  fact  that  later  on  the  committee 
on  Un-American  Activities  put  on  their  own  expert, 
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Miss  Ayn  Rand,  who  testified  that,  because  you  did 
show  collective  farms  in  the  Soviet  Union,  you  were 
putting  Communistic  propaganda  into  the  picture  ? 

Mr.  Selvin:    We  object  to  that 

The  Court:    Yes. 

Mr.  Margolis :  I  am  prepared  to  read  it  from  the 
record. 

The  Court:  The  point  is  it  is  not  material.  It 
is  [265]  improper  to  compare  testimony.  In  the  sec- 
ond place,  it  is  immaterial  what  the  Committee  did 
afterwords  and  what  other  witnesses  claimed  before 
that  Committee,  so  far  as  this  case  is  concerned.  I 
happen  to  have  been  the  next  pages  and  seen  the 
name  of  some  woman  named  Ayn  Rand,  some  kind 
of  a  writer,  but  we  are  not  interested  in  what  was 
said.  The  Congress  which  authorized  it  has  expired, 
or  not  expired,  but  we  are  not  interested  in  what  the 
Committee  does  in  the  future  or  what  was  done  in 
the  past,  so  far  as  this  lawsuit  is  concerned. 

Mr.  Margolis :  I  think  I  can  state  it  without  say- 
ing what  her  opinion  was. 

The  Court :  If  you  do,  I  will  correct  you  and  in- 
struct the  jury  what  is  proper  and  what  is  not. 

Mr.  Margolis :  Why  I  think  this  is  proper  is  here 
there  are  references  to  a  hearing  in  which  the  word 
''Communism"  is  used  again  and  again  and  used  as 
a  general  phrase.  I  think  that,  in  order  to  understand 
the  context  in  which  those  questions  were  asked,  it  is 
necessary  to  show  how  this  word  ''Communism"  was 
used  and  what  was  meant  by  the  Committee  when  it 
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was  used,  so  that  the  questions  and  the  answers  begin 

to  have  some  meaning. 

The  Court:  Oh,  no.  Furthei*more,  if  it  becomes 
necessary  to  define  Communism,  I  will  define  it  for 
the  jury  in  the  form  of  instructions  as  laid  down  by 
the  Supreme  Court  of  [266]  the  United  States  and 
other  courts  which  have  had  occasion  to  deal  with 
Communism.  The  manner  in  which  the  word  ''Com- 
munist" was  used  by  the  Un-American  Activities 
Committee  is  of  no  concern  of  ours  in  this  lawsuit. 

Mr.  Margolis :    Very  well. 

Q.  Going  to  the  meeting  in  New  York  on  No- 
vember 25,  1947,  isn't  it  a  fact  that  there  were  other 
representatives  of  the  studios  from  Los  Angeles  who 
took  substantially  the  same  position  as  you  did  at 
that  meeting,  that  is,  the  position  that  nothing  should 
be  done  about  it  by  this  group  but  that,  if  anything 
was  to  be  done,  Congress  ought  to  pass  a  law. 

Mr.  Selvin :    We  object  to  that  upon  the  ground — 

The  Court:  No.  I  was  going  to  say  the  objection 
is  sustained.  It  is  recross-examination  and  can  only 
relate  to  new  matters  brought  out  on  their  examina- 
tion. And  what  took  place  in  that  Committee  was  gone 
into  fully,  with  all  rights  of  cross-examination,  yes- 
terday and  you  cannot  at  the  present  time,  unless  I 
authorize  you  and  I  will  not,  go  into  that,  unless  you 
show  me  a  reason  why  you  didn't  go  into  this  yester- 
day, go  over  the  proposition  again.  The  entire  meet- 
ing was  gone  into  before,  who  was  there  and  what  was 
said,  and  Mr.  Mayer  finally  threw  up  his  hands  and 
said  that  it  was  impossible  to  summarize,  other  than 
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generally,  what  had  been  taking  place  in  two  days  of 

wrangling.  Is  [267]  that  correct? 

A.     That  is  right. 

The  Court:  The  witness  agrees  with  my  sum- 
marization. 

Mr.  Margolis :    May  I  state  what  the  record  shows  ? 

The  Court:     Yes. 

Mr.  Margolis:  The  record  mil  show  that  on  our 
cross-examination  we  limited  ourselves  to  what  Mr. 
Mayer  said  and  did  at  the  hearing.  It  was  for  the  first 
time,  when  counsel  asked  as  to  what  others  did  aside 
from  the  resolution  and  the  action  that  was  taken — 
we  did  not  ask  what  other  statements  were  made.  It 
was  opened  up  and,  therefore,  we  want  to  go  into  it 
at  this  time  to  complete  the  picture. 

The  Court:  You  opened  it  up  and  I  close  it  shut 
by  saying  the  discussions  cannot  be  gone  into  now.  I 
would  not  allow  them  to  be  gone  into  yesterday  be- 
cause the  only  statements  that  are  material  are  the 
statements  which  Mr.  Mayer  made  and  the  only  ac- 
tion that  is  material  is  the  total  or  final  action  of  the 
group,  and  that  has  been  gone  into  very  fully.  The 
objection  will  be  sustained.  Ask  your  next  question, 
if  any.  [268] 

Q.  (By  Mr.  Margolis)  :  Mr.  Mayer,  isn  't  it  a  fact 
that,  when  you  finally  agreed  to  the  action  which  was 
proposed  at  the  November  25th  meeting  in  New  York 
City,  at  the  Waldorf  Astoria,  you  did  so  because  you 
believed  that  the  industry  would  have  to  do  something 
or  the  House  Committee  on  Un-American  Activities 
would  keep  on  hitting  the  industry,  is  that  right  ? 
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A.  Not  only  that  but  the  question  of  federal  cen- 
sorship. At  that  meeting,  the  press  was  threatening 
they  were  going  to  advocate  it  if  we  didn't  clean  house 
and  that  something  had  to  be  done ;  that  the  industry 
belonged  to  the  people,  like  baseball,  and  that  they 

will  not  take  that  quietly. 
*  *  *  * 

Q.  On  your  counsel's  examination,  you  were 
asked  why  you  approved  the  adjustment  for  Lester 
Cole,  the  adjustment  in  [269]  the  contract  ? 

A.     Yes,  sir. 

Q.  Isn't  it  a  fact  that  you  approved  that  adjust- 
ment because  Lester  Cole  was  a  hard  worker  and  be- 
cause you  liked  him  personally  ? 

A.  He  was  a  hard  worker  but  they  showed  me 
they  had  made  a  promise  to  him  at  the  time  they  made 
the  contract  that,  if  he  did  do  certain  good  work,  they 
would  adjust  something,  and  I  said  for  them  to  stick 
to  that  promise  if  he  did  it,  this  work  in  accordance 
with  that  proposition.  [270] 


*  *  *  * 


Mr.  Selvin:  We  will  stipulate  he  so  testified  at 
that  time. 

The  Court:  All  right.  Read  it  to  the  jury.  Coun- 
sel has  stipulated  to  it. 

Q.  (By  Mr.  Margolis)  :  At  that  time  you  testi- 
fied, Mr.  Mayer — or  the  question  was, ' '  I  see.  Do  you 
recall  what  the  basis  was  for  the  discussion  that  Mr. 
Cole's  contract  be  readjusted? 

"A.     No.  Just  let  me  think  a  second. 

"Q.     All  right. 
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"A.  There  was  some  claim  that  we  had  not  been 
right  with  him  in  interpreting  or  counting  or  esti- 
mating or  something  that  he  would  have  gotten  more 
money,  whatever  that  is  hadn't  happened,  and  I  was 
sympathetic  on  giving  Lester  the  difference  because 
he  was  a  hard  worker,  and  I  liked  Lester  personally. 
That  is  all  there  was  to  that."  [272] 

Do  you  recall  that  testimony  ?  Is  that  correct  ? 

A.     As  far  as  it  went;  yes. 

The  Court:  You  may  explain  what  you  mean  by 
that. 

A.  I  remember  in  reviewing  it  that  there  was  a 
promise  made  to  Mr.  Cole  at  the  time  the  contract  was 
made  by  Mr.  Katz,  and  I  said,  '^Not  only  is  he  a  hard 
worker  and  I  like  him  personally  Init  this  promise 
was  made."  And  it  was  so  I  couldn't  be  criticized 
later  because  there  was  no  legal  ground  on  which  to 
do  it  but  that  it  was  done  verbally.  It  was  so  we  would 
stick  to  our  promise. 

The  Court:  All  of  these  reasons  were  in  your 
mind?  A.     Yes,  sir. 

The  Court:     That  you  had  made  an  oral  promise 

and  he  was  a  hard  worker  and  so  forth  ? 

A.     Yes,  sir.  [273] 
*  *  *  * 

Q.  (By  Mr.  Margolis) :  You  testified  here  on 
cross-examination,  at  considerable  length,  concern- 
ing a  conversation  which  you  had  with  Mr.  Cole  on 
the  train  returning  from  the  East  to  Los  Angeles, 
following  the  conclusion  of  the  hearings  in  Washing- 
ton? A.     Yes,  sir.  [274] 
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Q.  After  you  testified  at  the  hearings  in  Washing- 
ton? A.     Yes,  sir. 

Q.  Has  your  memory  been  refreshed  on  that  con- 
versation in  the  same  way  that  your  memory  was  re- 
freshed with  respect  to  other  conversations  ? 

A.     I  don't  know  what  you  mean  by  that. 

Q.  Do  you  remember  testifying,  upon  the  tak- 
ing of  your  deposition  on  March  10,  1947,  that  you 
couldn't  recall  what  was  said  in  that  conversation 9 

A.  Oh,  much  has  been  refreshed  of  my  memory  in 
the  whole  matter,  as  we  went  over  it  and  reviewed  it. 

Q.  And  the  fact  is  that,  on  March  10,  1947,  you 
couldn  't  recall  a  single  thing  about  that  conversation, 
could  you  ? 

Mr.  Selvin :     To  what  portion  are  you  referring  ? 

The  Court :     The  conversation  on  the  train. 

Mr.  Selvin:  I  would  like  to  have  the  page  and 
line  if  he  is  referring  to  some  specific  portion  of  the 
deposition.  [275] 

Mr.  Margolis :  I  refer  to  page  52.  It  starts  up  at 
line  3  and  runs  down  through  that  page. 

The  Court:  All  right.  Especially  I  presume  you 
refer  to  the  particular  question  on  line  10,  page  52. 

Mr.  Margolis :     That  is  right,  and  then 

The  Court :  All  right.  Well,  he  has  answered  the 
question. 

Q.  You  said  at  the  time  of  the  deposition  you  did 
not  recall  the  conversation,  is  that  correct  ? 

A.     Yes. 

Q.    And  you  say  now,  since  you  have  been  thinking 
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about  the  matter,  you  have  remembered  the  conversa- 
tion, is  that  correct  ?  A.     Yes. 

The  Court:     All  ris-ht. 

Q.  (By  Mr.  Margolis) :  And  at  that  time  you 
couldn't  recall  any  part  of  the  conversation 

The  Court:  All  right,  he  has  answered  that  three 
times. 

The  Witness :     That  is  what  I  said. 

The  Court:     He  has  answered  that  three  times. 

Mr.  Margolis:  I  think  I  have  no  further  ques- 
tions. 

The  Court :    All  right.  Have  you  any  further  ques- 
tions, gentlemen?  Have  you  any  further  questions? 
*  *  *  *  [276] 

The  Court:     All  right. 

Mr.  Selvin:  And  Mr.  Walker  is  impersonating 
Mr.  Mannix. 

The  Court:     All  right. 

(The  following  questions  w^re  read  by  Mr. 
Selvin  and  the  following  answers  were  read  by 
Mr.  Walker,  from  the  deposition  of  E.  J.  Man- 
nix, which  was  taken  March  31,  1948,  before 
Sylvia  Prager,  a  Notary  Public,  at  Los  Angeles, 
California:) 

'*Q.  Are  you  familiar  with  the  letter  of  suspen- 
sion ?  A.    Yes. 

''Q.  Are  you  familiar  with  the  reasons  for  which 
the  company  suspended  Mr.  Trumbo?" 

Mr.  Margolis:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial  and  not  connected  with  any 
issue  in  this  case. 
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Mr.  Selvin:  It  is  connected  up  in  the  succeeding 
answer,  your  Honor.  It  is  connected  up  with  Mr. 
Cole  in  the  succeeding  answer. 

The  Court:     Objection  overruled. 

"A.     You  have  the  letter?  I  will  read  it. 

''Q.  Well,  aside  from  what  you  said  in  the  letter, 
I  would  like  to  know  what  those  reasons  are? 

'*A.    I  think  that  the  letter  is  evidence  in  itself. 

"Q.  Have  you  any  objection  if  I  elaborate  on  the 
letter?" 

Mr.  Selvin:  That  was  a  query  addressed  to  me 
and  I  answered  [279]  it.  Do  you  want  to  delete  that? 

Mr.  Katz:     I  don't  think  it  is  necessary. 

Mr.  Selvin :     And  then  the  witness  went  on.  [279a] 

"A.  I  will  take  you  back  prior  to  the  writing  of 
the  letter.  I  was  in  New  York  at  a  meeting.  The  real 
motive  for  dismissing  or  suspension  of  Mr.  Trumbo 
was  that  the  action  of  Trumbo  before  the  Congres- 
sional Investigating  Committee  in  being  cited  for 
contempt,  at  that  time  when  the  country  was  pretty 
well  alarmed  over  Communism,  that  in  his  action  in 
refusing  to  answer  the  question,  it  seemed  to  set  a 
snowball  rolling  that  the  boys  were  Communists. 

"That,  and  the  fact  that  they  had  taken  the  stand 
and  in  the  general  opinion  of  the  people  I  came  in 
contact  with  and  spoke  about,  they  had  become  of  a 
great  disservice  to  the  industry,  not  on  account  of 
whether  they  were  a  Communist  or  not — I  don't 
think  that  made  a  bit  of  diiference,  but  I  believe  that 
the  people  of  America  had  a  hysteria.  The  conversa- 
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tions  were  hot  and  heated  all  over  on  what  should 

and  should  not  be  done. 

''After  listening  to  the  number  of  comments,  both 
the  radio,  press  and  individuals,  the  conclusion  in  the 
opinion  of  the  presidents  of  the  companies  were  that 
this  disservice  which  was  caused  by  their  action  be- 
fore this  Committee  in  being  cited  for  contempt,  was 
something  that  had  to  be  dealt  with  in  the  manner  in 
which  they  decided  in  New  York. 

"I  concurred  with  the  final  conclusions  of  the  pres- 
idents. 

"Q.  This  will  apply  also  to  Lester  Cole,  will  it 
not?  [280]  A.     Yes. 

"Q.  With  respect  to  either  Mr.  Trumbo  or  Mr. 
Cole,  were  there  any  other  reasons  other  than  those 
which  you  have  stated  for  their  suspension  % 

"A.  I  think  the  only  reason  was  the  fact  their 
action  and  attitude  before  the  Congressional  Commit- 
tee." 

Now  turning  to  page  40,  line  9. 

"Q.  As  of  the  time  of  the  giving  of  this  notice 
which  is  December  2,  1947,  isn't  that  right,  to  both 
Mr.  Trumbo  and  Mr.  Cole '? 

"A.     I  believe  that  is  the  correct  date. 

"Q.  As  of  that  time,  what  facts  if  any,  did  you 
have  upon  the  basis  of  which  the  conclusion  was 
reached  that  either  or  both  Mr.  Trumbo  and  Mr. 
Dalton  had  shocked  and  offended  the  community  and 
brought  themselves  into  public  scorn  and  contempt? 

' '  A.  The  situation  following  the  hearing  in  Wash- 
ington in  my  mind  had  created  a  very  bad  public  re- 
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lations  between  the  industry  and  the  American  peo- 
ple due  to  the  action  of  the  group  who  were  appear- 
ing before  the  Congressional  Investigating  Commit- 
tee. 

*'I  feel  and  felt  at  the  time  that  a  great  disservice 
was  rendered  by  these  men  to  their  employers  when 
ihey  acted  the  way  they  did,  and  were  cited  for  con- 
tempt. A  great  majority  or  I  would  say  a  part  of  the 
press  of  America  and  [281]  a  part  of  the  radio  and 
parts  of  editorials  were  condemning  their  action. 

"A  business  that  is  dealing  in  public  favor  cannot 
have  a  small  percentage  of  the  press  nor  the  radio 
out  against  them.  Whether  50  per  cent  of  the  press 
was  for  them  and  50  per  cent  was  against  them,  we 
suffered.  We  have  always  felt  that  criticism  against 
our  industry  hurts  us  where  praise  does  not  help  us 
to  the  same  degree. 

"At  about  this  time  we  had  a  typical  example  of 
what  organizations  when  they  organized,  can  do 
against  the  motion  pictures  for  a  man  who  is  not 
called  before  the  Congressional  Committee,  in  the  in- 
vestigation, was  Mr.  Chaplin.  He  had  a  picture  play- 
ing at  the  time.  In  Jersey  City,  the  groups  in  the 
town  took  it  upon  themselves  and  picketed  the  the- 
atre claiming  Chaplin  was  a  Communist. 

''AAHiether  he  is  a  Communist  or  not,  I  don't  know. 
I  don't  care,  but  the  people  who  we  cater  to  in  the 
picture  business  showed  in  that  particular  case  a  firm 
reaction  against  people  who  were  Communists. 

"Dalton  and  Lester,  whether  they  are  or  are  not 
Communists,    I    am    not   judging   and    don't    care 
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whether  they  are  or  are  not  Communists.  He  did 
something  that  met  with  disfavor  with  the  American 
people.  As  I  say,  whether  50  per  cent — I  am  not 
claiming  all  the  press  or  all  the  radio  because  I  didn't 
read  all  the  press  or  I  didn't  hear  the  radio,  Imt  I 
heard  considerable  opposition  to  their  [282]  stand.  I 
read  considerable  against  them  in  the  newspapers.  I 
read  some  favorable  papers. 

"In  the  situation  in  Jersey  City  which  I  think  the 
records  can  be  produced — and  I  don't  want  you  to 
hold  me  to  it  dollar  and  cents,  but  a  theatre  that  was 
doing  an  average  weekly  business  of  |20,000  was 
picketed  and  the  business  fell  to  $10,000. 

"At  the  time  that  we  served  this  notice,  we  had 
information  whether  true  or  untrue,  that  organiza- 
tions in  America  were  about  to  put  on  a  campaign 
against  the  picture  business,  particularly  against  the 
members  who  had  defied  Congress,  and  if  that  or- 
ganized campaign  would  have  taken  place,  I  can  as- 
sure you  that  it  would  have  been  a  very  sorry  day 
for  our  picture  business.  If  the  situation,  for  ex- 
ample, in  Jersey  City  Avere  reflected  throughout  the 
United  States  of  America,  they  would  all  have  been 
in  the  red.  There  is  no  question  as  to  that. 

"We  were  in  that  business  to  protect  ourselves,  to 
keep  ourselves  in  business.  I  am  not  the  hysterical 
type.  I  was  convinced  that  if  the  American  Legion, 
if  the  Catholic  Church  which  played  a  part  in  the 
Jersey  City  situation — I  am  not  sure  they  did,  if 
other  organizations  in  America  would  have  concen- 
trated on  these  men  and  concentrated  on  the  picture 
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business  for  not  paying  heed  when  at  that  particular 
time  whether  true  or  not  true,  the  American  people 
felt  that  a  Communist  was  an  enemy  to  our  country. 

"That  was  exaggerated  by  what  you  are  as  famil- 
iar with,  by — Russia  was  mentioned.  There  was  a 
cold  war  going  on,  and  that,  by  no  one  set  of  news- 
papers. That  was  by  a  great  number  of  papers  in 
America,  that  a  cold  war  existed  between  statements 
made  by  our  State  Department  to  that. 

"Now,  the  fact  that  they  took  action,  gave  the 
American  people  confidence  that  the  American  mo- 
tion picture  business  was  American  and  stood  for 
American  ideals.  It  is  a  simple  process  for  someone 
to  be  condemned.  I  know  that,  but  if  they  would  have 
gone  out — when  I  say  they,  if  these  organizations 
would  have  gone  and  carried  on  which  we  were  ad- 
vised they  were  going  to  do,  it  would  have  been  a 
serious  thing. 

"Today,  the  picture  business  suffered  to  a  degree 
over  this.  To  what  degree,  I  don't  know.  All  I  know 
is  adverse  criticism  about  the  business  hurts  it.  I 
don't  care  what  it  is  about.  I  don't  care  whether  it 
is  some  star  in  Holly w^ood  who  does  something,  it 
affects  the  general  industry  when  it  happens. 

"Here  was  a  group  of  men  that  went  down  to 
Washington,  and  I  don't  want  to  quote  their  testi- 
mony or  what  they  said.  All  I  know  is  T  can  remem- 
ber who  said  it,  but  they  likened  our  Congress  to 
Himmler,  to  Hitler,  and  to  a  few  more  of  the  Nazis 
which  I  think  was  a  disgrace  to  do  regardless  of  their 
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feelings  at  the  time,  but  they  did  it,  and  that  aroused 

indignation  in  the  American  people.  [284] 

"I  have  been  around,  talked  to  people.  I  have  met 
some  that  said  that  we  were  wrong,  but  I  meant  the 
majority  who  talked  to  me,  that  our  action  was  right. 
All  I  can  say  that  whether  I  was  right  or  wrong  in 
what  I  did,  I  did  it  with  the  best  of  intentions  for 
the  industry.  The  record  of  the  Chaplin  thing  is  in- 
dicative of  what  would  happen  in  this  business,  and 
I  don't  think  you  can  close  your  eyes  to  it,  and  we 
couldn't  close  our  eyes  to  it. 

' '  Sure,  there  were  hazards  and  dangers  to  what  we 
may  do.  There  were  dangers  both  ways,  and  there  is 
no  question  in  my  mind — there  is  a  question  I  sup- 
pose in  your  mind,  but  in  my  mind  there  is  no  ques- 
tion that  the  industry  did  the  right  thing  at  the  time. " 

Mr.  Katz:  Now,  just  a  moment.  I  will  not  at- 
tempt to  segregate.  Judge  Yankwich,  the  conclusions 
and  the  matters  which  are  clearly  not  responsive,  but 
it  seems  to  me,  with  an  answer  like  that,  I  would  ask 
for  an  admonitory  instruction  of  the  court  that  re- 
marks such  as  ' '  Now,  the  fact  that  they  took  action, 
gave  the  American  people  confidence  that  the  Amer- 
ican motion  picture  business  was  American  and  stood 
for  American  ideals";  is  just  the  sheerest  kind  of  a 
conclusion ;  his  reference  to  the  fact  that  they  likened 
our  Congress  to  Himmler  hasn't  the  slightest  rela- 
tionship to  Mr.  Cole  and,  while  I  don't  want  to  un- 
duly prolong  the  session — your  Honor  may  chuckle 
at  that,  but  I  really  don 't— I  do  think  that  we  are  en- 
tit]  ed  to  an  admonitory  instruction  or  admonition  to 
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the  [285]  jury  that  these  are  not  true  facts ;  these  are 
merely  statements  of  the  opinion  of  Mr.  Mannix 
which  are  really  not  responsive  to  the  question  asked. 
I  leave  the  express  language  to  the  court. 

The  Court :  Well,  I  merely  say,  ladies  and  gentle- 
men of  the  jury,  the  only  reason  that  this  explanation 
is  brought  in  is  because  it  bears  upon  the  reasons  for 
the  action. 

Now  when  Mr.  Mannix  states  his  reasons,  you  are 
not  to  assume  that  the  facts  which  he  states  and  which 
are  not  within  his  own  knowledge  are  proved  or  dis- 
proved. He  merely  gives  the  ground  upon  which  they 
acted,  the  belief  that  a  certain  action  on  their  part 
was  warranted  by  the  circumstances.  But  the  only 
facts  in  his  answer  which  you  must  take  as  proved 
are  those  facts  which  he  testified  of  his  own  knowl- 
edge. Is  that  it  ? 

Mr.  Katz :     That  is  substantially  it. 

The  Court :     Is  that  satisfactory  to  you  ? 

Mr.  Selvin:    Yes,  your  Honor. 

The  Court:     Well,  all  right. 

Mr.  Katz :     It  is  a  satisfactory  statement. 

The  Court:  I  want  to  be  sure  that  everything  I 
say  is  objected  to  at  the  proper  time.  I  don't  want  to 
be  confronted  later  on  by  objections  that  were  not 
made  before. 

Mr.  Selvin:  I  assure  your  Honor  that  when  I 
have  any  objection  to  urge,  that  I  will  urge  it  at  what 
I  think  is  the  proper  time.  [286] 

"Q.     Mr.  Mannix,  you  said  a  minute  ago  that  there 
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were  hazards  and  dangers  both  ways.  What  did  you 

mean  by  that? 

*'A.  I  think  it  is  a  hazard  any  time  you  cross  the 
street,  any  time  you  decide  on  a  policy,  any  time  you 
decide  on  anything  you  are  going  to  do,  whether  you 
are  going  to  advertise  the  picture  that  way  or  this 
way,  there  is  a  hazard. 

''Q.    What  hazard  were  you  referring  to? 

' '  A.  I  was  referring  to  the  general  hazard  of  mak- 
ing a  decision  when  this  was  justifiable.  Evidently 
these  ten  men  should  be  discharged  for  their  con- 
tempt before  Congress. 

"Q.  You  felt  that  might  also  arouse  public  opin- 
ion against  you,  did  you  not?  A.     I  did  not. 

* '  Q.    What  hazard  were  you  referring  to  ? 

' '  A.  It  is  just  a  hazard  of  doing  things.  There  may 
be  hazards,  there  may  be  public  relations  hazards, 
anything  you  do.  There  is  a  hazard  when  you  make  a 
move  of  that  kind. 

''Q.  What  I  am  trying  to  get  at,  you  said  a  mo- 
ment ago  there  were  hazards  both  ways.  I  want  to 
find  out  what  hazards  you  had  in  mind  with  respect 
to  the  action  which  you  actually  took. 

"A.  I  don't  know  of  the  hazards  of  the  action  we 
took.  I  think  it  was  right.  [287] 

' '  Q.     You  think  there  were  no  hazards  ? 

"A.  No  public  relations  hazards,  no  hazards  as 
far  as  we  were  concerned.  There  may  have  been  legal 
hazards  in  what  we  have  done.  It  proves  that  there 
must  have  been,  because  there  is  a  lawsuit  on  it  to- 
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day,  so  that  hazard  if  I  anticipated  it,  I  anticipated 

correctly. 

"Q.  You  had  been  advised  before  you  took  this 
action  that  you  would  probably  be  sued  ? 

'*A.     That  is  correct.  There  was  the  hazard. 

''Q.  Now,  also  you  have  received  you  say  that 
there  was  no  hazard  of  public  condemnation  of  what 
you  took,  of  the  steps  that  you  did  take.  As  a  matter 
of  fact,  there  has  been  considerable  public  condemna- 
tion, has  there  not  of  your  action  in  firing  these  men, 
suspecting'  these  men? 

''A.  Mr.  Margolis,  I  thought  I  covered  that  in 
w^hat  I  said.  I  think  that  adverse  criticism  is  what 
hurts  you  in  the  public  relations  business  when  you 
are  dealing  with  the  public.  A  lot  of  people  say  that 
the  Buick  '38  is  a  good  car.  Hundreds  have  been  satis- 
fied but  let  a  few  dissatisfied  people  advertise  about 
it,  and  it  hurts  the  Buick  proposition. 

"Q.  You  didn't  understand  my  question.  I  said, 
as  a  matter  of  fact,  since  you  have  discharged  these 
men,  you  know,  do  you  not,  that  there  has  been  con- 
siderable public  criticism  of  your  action  in  discharg- 
ing them?  [288] 

"A.  Now,  don't  think  I  am  evading  the  answer.  I 
am  not  acquainted  with  what  you  are  talking  about 
to  any  degree.  I  have  heard  it.  I  haven't  read  any 
great  criticisms  except  during  the  period  I  told  you. 
There  were  some  editorials  that  were  favorable  and 
some  were  unfavorable." 

Mr.  Selvin :     Now,  will  you  turn  to  i)age  71,  line  20. 

Mr.  Walker :     I  have  the  place. 
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Mr.  Selvin :  I  think  first,  your  Honor,  on  the  con- 
text, the  statement  should  be  made  that  the  portion 
immediately  preceding  which  was  read  by  Mr.  Mar- 
golis  yesterday  referred  to  the  Waldorf  -  Astoria 
meeting  and  I  think  ended  with  the  answer  to  the 
following  question : 

''Q.  Did  he  open  the  meeting*?  Did  Mr.  Johnston 
open  the  meeting?  A.     I  believe  he  did." 

And  I  am  picking  up  at  that  point. 

The  Court :     All  right. 

"Q.  Did  he  make  any  statement  as  to  the  purpose 
for  which  the  meeting  was  called  or  by  whom  it  had 
been  called? 

'^A.  I  expected  to  be  asked  that  question,  and  I 
have  been  racking  my  brain  to  find  out  what  his  open- 
ing statement  was.  I  am  at  a  complete  loss.  I  recall 
that  he  spoke  on  a  general  world  condition  of  the  mo- 
tion picture  business.  I  recall  that  quite  distinctly. 

"I  don't  recall  whether  or  not  —  I  am  sure  he 
did  [289]  although  I  couldn't  swear  under  oath  that 
he  did,  that  he  told  of  the  horrible  treatment  that  the 
industry  received  under  the  Thomas  Committee,  the 
way  his  testimony  was  misinterpreted  and  all  before, 
and  that  died  away  quickly,  and  we  got  down  to  the 
issue  at  stake,  and  the  dangers  were  confronting  us 
throughout  the  world. 

''Q.  Before  going  into  that  in  detail,  Mr.  Mannix, 
I  wonder  if  you  would  give  us  your  best  recollection 
as  to  the  persons  present  at  that  meeting? 

''A.  It  almost  looks  like  I  am  trying  to  avoid  an 
answer.  Now,  there  was  at  least  65  to  70  people  there. 
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"Q.  Give  us  the  names  of  as  many  as  you  can 
remember. 

"A.  A  lot  of  people  I  don't  know  by  name,  Justice 
Byrnes,  Eric  Johnston.  There  was  an  associate  coun- 
sel of  Byrnes.  I  think  his  name  was  Russett,  isn't  it? 

"Mr.  Benjamin:    Yes. 

' '  The  Witness :  There  was  Sam  Goldwyn,  Donald 
Nelson,  Walter  Wanger,  Joe  Schenck,  Nicholas 
Sehenck,  Louis  Mayer,  Dore  Schary,  Chairman  of 
the  Board  of  Universal,  Cowden,  Barney  Balaban, 
Henry  Ginsberg,  a  number  of  attorneys. 

''Now,  the  attorneys  from  the  Coast  were  Messrs. 
Silberberg,  Mr.  Benjamin,  Mr.  Wright,  Herb  Fres- 
ton,  Spyros  Skouras  was  there.  Otto  Cagel,  J.  Robert 
Ruben,  Ed  Cashelman,  Earl  Hammond.  That  is  a 
poor  memory  of  60-odd  people  who  were  there.  [291] 

"Q.     Michael  C.  Mitchell? 

"A.     Of  Twentieth  Century. 

"Q.     Y.  Frank  Freeman? 

"A.  That  I  don't  recall.  Hank  Ginsberg  was 
there. 

"Q.     How  about  Harry  and  Jack  Cohn? 

"A.  Harry  was  there  and  Jack  was  there,  both 
of  them. 

"Q.     Mr.  BenB.  Kahane? 

"A.     Kahane  was  not  there. 

"Q.     Dore  Schary  was  there? 

"A.     Dore  Schary  was  there. 

"Q.     Ned  Depinet? 
•A.     Sure,  Ned  Depinet  was  there.  If  he  wasn't  at 
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that  meeting,  he  was  at  the  meeting  I  interrupted  be- 
fore this  meeting  started  of  the  Association. 

*'Q.    Leon  Goldberg. 

"A.     I  don 't  remember  Leon  Goldberg  being  there. 

"Q.     Neither  of  the  Warners,  Harry  or  Jack? 

''A.  I  don't  think  either  Harry  or  Jack.  Herbert 
Freston  was  there  and  the  Major  and  their  attorney 
in  New  York,  Perkins. 

'^Q.     Herbert  J.  Yates? 

"A.     He  was  there.  Yates  was  there. 

''Mr.  Benjamin:     I  don't  think  so. 

''The  Witness:    Who  represented  Yates? 

' '  Mr.  Benjamin :  I  am  not  sure  of  it.  I  don 't  know 
that  anybody  was  there  from  Republic.  [291] 

"Q.  (By  Mr.  Margolis) :  Hal  Roach?  Was  he 
there?  A.     No,  he  didn't  come  out. 

"Q.     Donald  Nelson? 

"A.     Donald  Nelson  was  there. 

"Q.  Do  you  know  whether  Mr.  Nelson  had  an 
attorney  with  him?  A.     I  couldn't  say. 

"Q.    Were  there  any  public  relations  men  there? 

"A.  Not  that  I  know  of,  not  that  I  know  of. 
Howard  Strickland  went  East  with  us,  but  he  was 
not  at  the  meeting.  Howard  Strickland. 

"Q.  All  right.  Now,  you  started  to  tell  us  what 
happened,  and  I  think  you  had  gotten  to  the  portion 
of  Mr.  Johnston's  report  in  which  he  talked  about 
world  conditions  and  was  then  talking  about  the 
conditions  of  the  motion  picture  industry  in  the 
United  States. 

A.     I  didn't  get  that — that  he  spoke  of  world 
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conditions  ?  I  told  you  that  was  the  part  of  his  speech 
that  was  clearest  in  my  mind.  He  told  of  conditions, 
the  tax  of  England  was  on,  and  told  the  situation  and 
told  the  financial  condition  of  England  was  in,  told 
of  the  other  countries  of  Europe  where  our  money 
was  being  frozen,  their  money  was  being  taken  out, 
and  that  went  on  for  a  long,  long  period,  all  of  great 
depression,  and  we  were  depressed,  and  I  don't  re- 
call how  the  meeting  got  into  swing  for  the  subject 
that  was  most  important  to  be  discussed.  [292] 

**I  can't  recall  how  that  started.  It  may  have  been 
a  recess  and  we  may  have  come  back  after  his  talk 
of  world  conditions.  I  am  not  sure.  It  is  unfortunate 
and  I  hate  to  seem  stupid  in  this,  but  I  just  can't 
tell  you." 

*  *  *  *  [293] 

*'Q.  Just  give  us  your  best  recollection,  Mr.  Man- 
nix. 

"A.  If  I  had  some  of  the  members  here,  why 
they  would  refresh  with  me  things  that  went  on,  but 
this  part  of  it,  I  knew  you  were  going  to  ask  me 
this  question,  and  I  have  been  trying  to  figure  it  out 
for  a  couple  of  days. 

"Q.  All  right,  then  you  did — whether  after  a 
recess  or  not,  you  did  get  into  a  discussion  of  the 
situation  resulting  from  the  hearings.  Is  that  right? 

^'A.     That  is  right. 

"Q.  Now,  did  Mr.  Johnston  first  report  on  that 
subject? 

^'A.  I  am  not  sure  whether  it  was  Johnston  or 
Justice  Byrnes  who  discussed  the  situation. 
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'*Q.  Well,  it  was  one  of  them.  Do  you  recall  the 
substance  of  what  they  said?  [295] 

''A.  It  is  most  embarrassing  not  to,  but  I  can't 
recall  what  the  conversation  was  during  this  time. 
I  remember — here  is  the  first  reflection  I  get  of  the 
meeting.  There  was  a  meeting  appointed  to  draw 
up  the  resolution  that  was  sent  to  the  press  so  Mr. 
Johnston  appointed  a  committee. 

"Q.  Do  you  remember  who  was  on  that  commit- 
tee? 

"A.     I  remember  two  people  on  the  committee, 
Nicholas  Schenck  and  Dore  Schary. 
*'Q.     Don't  remember  anybody  else? 
"A.     Those  are  the  only  two  I  remember. 
**Q.     But  there  were  others.  You  just  don't  re- 
member their  names? 

''A.  I  think  there  were  six  or  ten  appointed  on 
the  committee.  I  think  Barney  Balaban  was  part  of 
the  committee.  It  would  have  been  made  up  of  the 
New  York  representatives,  I  presume. 

"Q.     Barney  Balaban  you  say  you  thought? 
I  thought  he  was  on  the  committee. 
Harry  Cohn?  A.     Well — 

If  you  don't  remember,  just  say  so. 
I  don't  remember? 
Mr.  Cowden? 

I  imagine  Cowden  w^as  on  it. 
Walter  Wanger?   [296] 
Yes,  Walter  Wanger. 
Mendel  Silberberg? 
Sam  Goldwyn  was  on  it. 
Mendel  Silberberg? 
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'^A.  He  wouldn't  have  been  appointed  on  the 
committee.  He  may  have  been  counsel  on  the  com- 
mittee. 

'^Q.     Donald  Nelson?  A.     I  couldn't  say. 

* '  Q.     Herbert  Freston  ? 

"A.     I  don't  think  so. 

*'Q.  Was  any  report  made  prior  to  the  time  that 
the  committee  was  appointed,  or  was  anything  said 
by  the  persons  present  with  respect  to  the  impact, 
public  relations-wise  of  the  position  taken  by  the 
men  cited  for  contempt  upon  the  industry? 

''A.  There  were  general  statements  made  which 
all  led  everybody  present  to  believe  that  it  was  im- 
portant for  the  good  of  the  industry  that  definite 
action  should  be  taken  against  the  ten  men  because 
their  disser^dce  to  the  industry,  if  action  wasn't  taken, 
we  would  have  to  have  all  kinds  of  legislation  against 
us.  They  would  have  public  opinion  against  you  and 
the  Federal  censorship  was  discussed. 

"The  thing  that  finally  came  out  of  it  all  was  the 
fact  that  these  ten  men  in  their  utter  disrespect  for 
the  congressional  committee  had  done  a  disservice 
to  this  industry,  [297]  and  whether  or  not  they  were 
Communists  by  refusing  to  answer  Congress,  the 
American  people  were  led  to  believe  at  a  time  and 
conditions  that  they  were,  that  men  stood  on  what- 
ever rights,  not  to  answer,  they  had  branded  them- 
selves as  unfriendly  to  the  situation  and  unfriendly 
to  the  country. 

''Now,  whether  they  were  right  in  their  conclu- 
sions, that  seemed  to  be  their  conclusions  at  the 
meeting,  and  that  was  the  predominate  thought  and 
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facts  prove  that  must  have  been  the  predominate 
thought  ]3ecause  that  was  the  conclusion  of  the  meet- 
ing that  these  ten  men  should  be  discharged  or  sus- 
pended from  any  further  services  in  the  industry 
until  they  can  purge  themselves  and  free  themselves 
of  being  proven  Communists. 

*'Now,  it  all  led  and  the  conclusion — that  is,  be- 
cause the  statement,  the  question  was  issued  and 
approved  by  the  presidents  of  the  companies.  It 
was  so  directed  to  the  companies  from  the  presidents 
that  this  action  should  be  taken,  so  when  you  ask 
me  of  my  participation  in  it,  which  I  went  into  long 
detail  before,  I  was  given  instructions  that  this  was 
the  final  decision." 

Mr.  Selvin :    That  is  all. 

*  *  *  *  [298] 

GEORGE  WILLNER 
a  witness  for  the  plaintiff,  being  first  duly  sworn, 

testified  as  follows: 

*  *  *  * 

Direct  Examination 
By  Mr.  Katz : 

Q.  Mr.  Willner,  what  is  your  business  or  occupa- 
tion ?  A.     I  am  a  literary  agent. 

Q.  Will  you  explain  to  the  jury  what  a  literary 
agent  is  ? 

A.  Well,  we  are  known  as  10  percenters  but  ac- 
tually the  work  we  do  is  to  represent  writers  who 
write  books,  stories  and  so  forth,  in  an  effort  to 
sell  them  to  the  motion  picture  studios  and  producers. 

Q.  Were  you  connected  with  any  particular 
agency  in  1945?  [300]  A.    Yes,  sir. 
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Q.     What  was  the  name  of  that  agency  ? 

A.     Nat  C.  Goldstone  Agency. 

Q.  And  did  the  Nat  C.  Goldstone  Agency  and  yon 
as  the  indi\adual  particularly  represent  Mr.  Lester 
Cole  as  one  of  the  clients  of  your  agency  ? 

A.     We  did. 

Q.  Calling  your  attention,  Mr.  Willner,  to  the 
spring  of  1947,  as  agent  for  Mr.  Cole,  did  you  have 
a  conversation  with  Mr.  Edward  J.  Mannix? 

A.     Yes,  sir;  I  did. 

Q.     And  where  did  that  conversation  take  place? 

A.     In  Mr.  Mannix'  office. 

Q.  And  who  else  was  present  besides  yourself 
and  Mr.  Mannix? 

A.  Mr.  Charles  Goldstone  was  there  and  several 
executives  of  the  studio  kept  coming  back  and  forth 
into  the  office.  None  remained,  however. 

Q.  Will  you  be  good  enough  to  tell  us,  in  sub- 
stance or  effect,  what  you  said  to  Mr.  Mannix  at  that 
time  and  what  he  said  to  you? 

A.  Well,  I  was  there,  as  Lester  Cole 's  representa- 
tive, in  an  effort  to  try  to  improve  Lester  Cole's 
contract,  current  at  that  time,  and  I  spoke  to  Mr. 
Mannix  about  the  fact  that  the  contract  was  now  in 
effect  for  more  than  a  year  and  [301]  that  nothing 
much  was  happening,  according  to  the  terms  of  the 
contract,  that  Avas  improving  Mr.  Cole's  position. 
Mr.  Cole  at  the  time  was  writing  a  screen  play  called 
the  "High  Wall".  There  was  great  enthusiasm  about 
it  in  the  studio.  And  I  suggested  to  Mr.  Mannix  that 
Mr.  Cole  be  allowed  to  direct  this  picture.  The  con- 
versation carried  along  about  10  minutes  along  the 
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lines  of  the  possible  direction  by  Mr.  Cole,  until  we 
came  to  the  point  of  Mr.  Cole's  politics.  I  said  that 
Mr.  Cole  had  told  me  that  he  was  very  concerned 
about  the  fact  that  possibly  the  studio  was  not  im- 
proving his  position  at  that  time  because  of  the  fact 
there  were  many  articles  and  editorials  in  the  local 
trade  papers,  namely,  the  Hollywood  Reporter,  and 
that  possibly  the  studio  executives  were  taking  that 
into  consideration  in  not  improving  Mr.  Cole's  posi- 
tion. As  near  as  I  can  recall  Mr.  Mannix'  exact  words, 
they  were,  ''The  studio  policy  and  mine  in  particular 
is  we  don't  give  a  damn  what  people  ^vrite  or  say 
about  Mr.  Cole's  politics.  We  are  concerned  pri- 
marily with  Mr.  Cole  as  a  craftsman  and  what  he  does 
for  this  studio."  He  also  said  that  Mr.  Cole  was  a 
most  loyal,  most  conscientious  and  most  dependable 
craftsman,  ''and  we  have  only  the  highest  regard  for 
his  ability." 

Q.     Did  he  refer  to  him  as  loyal? 

A.     Yes;  extremely  loyal. 

Q.     Do  you  remember  that  specifically?  [302] 

A.     I  do. 

Q.  Have  you  now  told  us  substantially  every- 
thing you  recall  about  Mr.  Mannix'  conversation  at 
that  time? 

A.  Yes.  We  left  with  Mr.  Mannix  saving  he  would 
see  Avhat  could  be  done. 

Q.  Did  you  then  carry  on  negotiations  looking  to 
the  betterment  of  Mr.  Cole's  then  existing  contract? 

A.     For  some  months  I  did. 

Q.     And  did  you  see  a  Mr.  Benjamin  Thau? 

A.     I  did. 
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*  *  *  * 


Mr.  Selvin :    We  will  stipulate  to  what  Mr.  Thau's 
position  is. 
*  *  *  *  [303] 

Mr.  Katz:  I  will  accept  Mr.  Selvin 's  statement  of 
Mr.  Thau's  position.  We  mil  accept  it  in  the  in- 
terests of  time. 

Mr.  Selvin:  He  was  at  that  time  an  executive 
producer  and  vice-president  of  the  studio. 

Q.  (By  Mr.  Katz) :  What  was  your  conversa- 
tion with  Mr.  Thau  ? 

Mr.  Walker:    You  haven't  fixed  the  time. 

Q.  (By  Mr.  Katz) :  That  was  several  months, 
was  it,  after,  or  some  time  after,  the  conversation 
with  Mr.  Mannix? 

A.  Yes ;  it  was  about  a  week  afterwards.  I  would 
say  it  was  in  the  latter  part  of  April,  1947. 1  saw  Mr. 
Thau  about  making  specific  changes  in  Mr.  Cole's 
contract  on  the  theory  that  Mr.  Cole  in  his  first 
assignment,  which  Avas  ''The  Romance  of  Rosy 
Ridge" — I  was  also  the  literary  representative  for 
another  man  who  was  then  hired  to  do  the  script. 
This  man's  salary  was  $2,500  a  week.  And  this  man 
could  have  had  the  assignment.  As  a  matter  of  fact, 
he  was  very  much  wanted. 

Mr.  Selvin:    We  object  to  that — 

Q.     (By  Mr.  Katz) :    What  did  you  say? 

A.     I  said  exactly  that. 

Q.  Just  confine  it,  in  substance,  to  what  you  said 
to  Mr.  Thau.  [304] 

A.  I  told  Mr.  Thau  this  man  could  have  worked 
on  this  assignment  at  $2,500  a  week.  This  man  did 
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not  want  to  do  the  assignment  and  we  were  then  able 
to  negotiate  for  Mr.  Cole.  Mr.  Cole's  salary  was 
$1,000  a  week.  I  also  reminded  Mr.  Thau  that  at  the 
time  Mr.  Cole  signed  the  permanent  contract  with 
the  studio  he  was  told  by  Mr.  Sam  Katz  that,  in  the 
event  that  his  work  was  satisfactory,  within  a  year 
they  would  be  glad  to  make  an  adjustment  of  this 
contract.  I  reminded  Mr.  Thau  that  more  than  a  year 
had  passed  and  no  adjustment  had  been  forthcom- 
ing. I  reviewed  Mr.  Cole's  work  at  the  studio,  and 
Mr.  Thau  then  asked  me  to  send  him  a  letter  telling 
the  various  things  that  Mr.  Cole  had  done  during 
the  year  and  what  changes  Mr.  Cole  wanted  in  his 
contract. 

Q.     Then  did  you  see  Mr.  Thau  again? 

A.     I  saw  him  several  times  after  that. 

Q.  Do  you  recall  the  conversation  which  you  had 
Avith  Mr.  Thau  immediately  prior  to  the  time  he  sent 
you  to  see  yet  another  executive? 

A.     Yes;  it  was  one  afternoon  about  5:00  o'clock. 

Q.     Will  you  fix  the  time  of  the  month,  if  you  can  ? 

A.  I  would  say  it  was  the  latter  part  of  June,  in 
the  month  of  June,  1947.  Mr.  Thau  said  that  this 
wasn't  a  matter  that  only  he  was  involved  in  and 
suggested  that  I  see  a  Mr.  Vetluggin. 

Q.  So  that  the  negotiations  had  been  going  on 
from  [305]  some  time  in  April  and  up  to  June  in 
connection  with  it  ?  A.     Yes. 

Q.  And  I  think  you  said  he  asked  you  to  see 
Mr.  Vetluggin? 

A.  That  is  right.  Mr.  Vetluggin  was  head  of  the 
scenario  at  Loew's. 
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Q.     And  where  did  you  see  Mr.  Vetluggin?  [306] 

A.     I  saw  him  in  Mr.  Vethiggin's  office. 

Q.  And  what  was  the  conversation  with  Mr.  Vet- 
luggin? 

A.  I  told  Mr.  Vethiggin  Mr.  Thau  had  asked  me 
to  come  down  to  see  him  to  enlist  Mr.  Vethiggin's 
help  in  convincing  the  executives  that  an  improve- 
ment in  his  contract  was  justified.  Mr.  Vetluggin  said 
there  was  no  doubt  in  his  mind  whatsoever  that  an 
adjustment  of  the  contract  was  justified.  I  asked  Mr. 
Vetluggin  if  he  and  the  other  executives — and  I  have 
talked  to  many  executives  about  the  adjustment  of 
his  contract — if  they  all  felt  that  his  contract  was 
justified,  why  the  big  delay.  And  I  also  reminded  Mr. 
Vetluggin  or  told  him  at  the  very  same  time  there 
was  an  editorial  and  stories  which  were  appearing  in 
regard  to  Mr.  Cole  being  a  Communist,  if  I  recall, 
an  editorial  by  Mr.  Billy  Wilkerson  of  the  Holly- 
wood Reporter,  in  which  Mr.  Wilkerson  said  Lester 
Cole  was  a  Communist;  that  he  should  be  driven 
from  the  industry  or  he  should  be  blacklisted.  There 
many  such  stories  and  articles  which  appeared  in 
the  Reporter.  There  was  one  which  concerned  Mr. 
Cole  and  myself  greatly,  in  which  I  think  it  was  Mr. 
Thomas  made  the  statement  that  all  of  these  writers 
and  supposed  Reds,  including  Mr.  Cole,  would  be 
driven  from  the  industry  within  60  days.  I  asked 
Mr.  Vetluggin  pointblank  if  these  articles,  these  edi- 
torials and  these  rumors,  which  were  current  in  the 
studio,  were  having  their  effect  [307]  on  the  fact 
that  this  contract  was  not  being  negotiated,  and  Mr. 
Vetluggin  told  me  that  the  studio  policy  was  such 
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that  they  were  not  concerned  with  what  a  writer  did 
as  far  as  politics  were  concerned.  I  then  suggested  to 
Mr.  Yetluggin  that,  since  Mr.  Cole  was  so  worried 
about  this,  he  call  Mr.  Cole  in. 

Q.     Did  Mr.  Vetluggin  then  call  Mr.  Cole  in? 

A.  Yes ;  he  did.  He  phoned  him  in  his  office  and 
he  came  down  immediately. 

Q.  Was  there  then  a  conversation  between  Mr. 
Vetluggin,  Mr.  Cole  and  yourself? 

A.     There  was. 

Q.     And  will  you  tell  us  what  then  went  on? 

A.  Mr.  Vetluggin  said  that,  in  his  opinion,  one 
of  the  reasons  the  adjustment  had  not  been  made  on 
the  contract  was  that  our  demands  for  an  increase 
in  salary  and  other  conditions  were  too  exhorbitant ; 
that  in  his  opinion,  no  increase  in  salary  had  ever 
been  granted  at  Loew's,  since  he  had  been  on  the 
lot,  which  amounted  to  more  than  50  per  cent  of  a 
person's  or  employee's  current  salary.  Mr.  Cole  at 
that  time  was  making  $1,150  a  week,  and  we  had 
asked  for  $2,500  a  week,  an  adjustment  to  $2,500  a 
week,  because  Mr.  Cole  was  very  much  in  demand 
at  other  studios  at  that  particular  time.  Mr.  Vet- 
lugging  said,  if  we  modified  our  demands,  there  was 
no  doubt  about  that  he  could  put  this  [308]  negotia- 
tion through  immediately.  We  then  agreed  upon  a 
reduction  to  $1,750  a  week  and  Mr.  Vetluggin  said  he 
would  take  this  up  with  Mr.  Thau  and  the  other  execu- 
tives at  the  studio,  upon  which  we  left. 

Q.     Did  you  then  see  Mr.  Thau? 

A.     Yes ;  I  saw  Mr.  Thau  about  a  week  after  that. 

Q.     And  were  there  some  more  negotiations? 
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A.  There  were  some  more  negotiations.  Mr.  Thau 
said  that  the  fact  that  the  funds  for  the  studio  were 
being  frozen  in  England  and  that  the  income  from 
England  was  stopping  made  it  very  difficult  for  the 
studio  to  adjust  a  contract ;  that  these  things  had  to 
be  taken  up  directly  with  the  president  of  the  studio, 
Mr.  Nicholas  Schenck  and,  in  his  opinion,  it  was 
better  to  delay  the  matter  another  couple  of  weeks, 
when  he  thought  Mr.  Schenck  was  coming  to  town. 
I  then  mentioned  the  articles  to  Mr.  Thau  which  were 
appearing  daily  in  the  Hollywood  Reporter  and  edi- 
torials by  Mr.  Wilkerson  and  suggested,  since  Mr. 
Cole  was  so  concerned  about  it  and  felt  that  the 
studio  was  probably  stalling  about  his  politics,  that 
he  call  Mr.  Cole  in  and  explain  the  fact  that  there 
Avas  no  such  thing;  that  they  were,  first,  waiting  on 
the  situation  to  clear  up  as  far  as  England  was 
concerned  and,  secondly,  waiting  for  Mr.  Schenck 
to  come  to  Hollywood. 

Q.  Did  you  suggest  to  Mr.  Thau  that  he  call  Mr. 
Cole  [309]  down?  A.     I  did. 

Q.  Was  there  then  a  meeting  with  Mr.  Cole  and 
Mr.  Thau? 

A.  A  meeting  was  arranged  for  the  following 
morning  at  11:00  o'clock. 

Q.  And  did  Mr.  Thau  meet  with  Mr.  Cole  and 
yourself?  A.    He  did. 

Q.  Just  tell  us,  in  substance,  what  was  then  said 
by  Mr.  Thau,  who  has  been  identified  as  a  vice-presi- 
dent of  the  company,  yourself  and  Mr.  Cole? 

A.  Mr.  Thau  Avas  very  friendly  to  Mr.  Cole  when 
he  came  in.  I  will  try  to  remember  his  exact  words. 
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He  said,  "I  hear  you  are  worried,  Lester."  And 
Lester  said,  ''Yes;  I  am.  These  negotiations  for  my 
contract  have  been  going  on  now  for  three  months 
or  more  and  nothing  has  happened  on  it.  T  would 
like  to  know,  and  I  want  to  put  this  question  to  you 
very  bkmtly  and  forthrightly,  'Since  T  have  been 
accused  of  being  a  Communist  in  the  press,  in  the 
trade  papers  and  on  the  lot,  and  I  have  heard  rumors 
that  Mr.  McGuinness  and  others  here  are  anxious  to 
have  me  taken  off  of  the  lot,  I  feel  that  especially 
now,  since  I  am  very  much  in  demand  in  other  studios, 
if  it  is  the  opinion  of  this  studio  that  they  are  not 
going  to  adjust  my  contract,  I  would  like  to  ask  the 
studio  to  release  me  from  my  contract.  [310]  I  think 
this  is  only  fair  and  I  think  you  should  see  this  as  a 
fair  man.'  Mr.  Thau's  answer  was,  "No  such  thing. 
We  do  not  concern  ourselves  here  with  a  man's  poli- 
tics. If  you  will  leave  this  matter  entirely  to  me,  T 
will  see  that  this  contract  is  adjusted  and  will  try  to 
get  it  done  within  the  next  few  days."  Lester  then 
said,  "Will  you  give  us  a  specific  date  when  we 
can  come  back  and  discuss  it  again?"  And  he  said. 
"I  can't  do  that  but  leave  it  in  my  hands  and  I  will 
see  that  it  is  taken  care  of." 

Q.  Was  there  any  suggestion  made  at  that  time 
about  Mr.  Cole  talking  with  Mr.  Mayer? 

A.  Yes.  He  said  he  thought  it  would  be  a  good 
idea  if  Mr.  Cole  had  a  talk  with  Mr.  Mayer,  and 
that  he,  Mr.  Thau,  would  arrange  for  such  meeting. 

Q.  Sometime  thereafter  did  you  sit  down  with 
Mr.  Thau  and  discuss  the  terms  of  the  adjustment? 

A.     Yes.  I  believe  this  was  about  the  middle  of 
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August,  in  which  we  discussed  the  various  changes 
that  were  to  be  made  and  which  had  already  been 
agreed  upon  by  Mr.  Thau  and  some  of  the  other 
executives.  Do  you  want  me  to  give  the  changes  we 
discussed  ? 

Q.  Not  at  this  time.  We  will  introduce  them. 
Was  it  on  September  23,  1947,  that  your  office  re- 
ceived, executed  by  Loew's,  Incorporated,  this  in- 
strument which  I  show  you,  which  counsel  stipulates 
is  the  amendment  to  the  contract?  [311] 

A.    Yes,  sir. 

Mr.  Katz:  We  ask  that  the  letter  of  transmittal. 
Judge  Yankwich,  and  the  amendment  attached  to 
it,  be  marked  as  our  exhibit  next  in  order. 

The  Court:    It  may  be  received. 

The  Clerk:    Plaintiff's  Exhibit  3  in  evidence. 

[Plaintiff's  Exhibit  3  is  the  document,  a  copy 
of  which  appears  elsewhere  herein  as  Exhibit 
B  attached  to  the  Complaint.] 

Cross-Examination 
By  Mr.  Walker: 

Q.  Mr.  Willner,  you  referred  to  a  paper  which 
I  understood  you  to  say  was  the  Hollywood  Reporter, 
as  a  paper  in  which  certain  articles  had  appeared 
charging  Mr.  Cole  with  being  a  Communist,  is  that 
correct?  [315]  A.     Yes,  sir. 

Q.  The  Hollywood  Reporter  is  what  is  known  as 
a  trade  paper,  is  it  not  ?  A.     That  is  right. 

Q.  And  its  circulation  is  primarily  amongst  the 
people  here  connected  in  one  way  or  another  with 


Lester  Cole  405 

the  motion  picture  industry  ?  A.     That  is  right. 

Q.  In  this  locality,  that  is,  in  and  about  Los 
Angeles?  A.    Yes,  sir. 

Q.  Its  entire  circulation  would  not  exceed  a  few 
thousand  copies  at  the  most,  is  that  correct? 

A.     I  believe  that  is  so. 
*  *  *  *  [316] 

ROBERT  W.  KENNY 

called  as  a  witness  by  and  on  behalf  of  the  plaintiff, 
being  first  duly  sworn,  was  examined  and  testified 
as  follows: 

The  Clerk :    Will  you  state  your  name,  please  ? 

The  Witness:    Robert  W.  Kenny. 

Direct  Examination 

By  Mr.  Katz: 

Q.  Mr.  Kenny,  in  the  month  of  October,  1947, 
were  you  one  of  the  attorneys  for  the  plaintiff, 
Lester  Cole,  in  connection  with  the  hearings  which 
took  place  in  Washington,  D.  C,  on  October  20th 
to  October  30,  1947?  A.     I  was. 

Q.     When  did  that  hearing  begin,  Mr.  Kenny? 

A.     On  Monday  morning,  October  20th. 

Q.     Of  the  year  1947?  A.     Yes, 

Q.  On  the  Sunday  night  before  Monday,  October 
20th,  did  you  meet  with  Mr.  Eric  Johnston,  Mr.  Paul 
V.  McNutt  and  Mr.  Maurice  Benjamin  in  the  suite 
of  Mr.  Paul  McNutt  in  the  Shoreham  Hotel  in 
Washington,  D.  C.  ?  A.     Yes. 

Q.  Would  you  state  for  the  record  who  Mr.  John- 
ston is,  who  Mr.  McNutt  is  and  who  Mr.  Maurice 
Benjamin  is? 
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A.  Well,  Mr.  Benjamin  is  here,  an  associate  of 
Mr.  [317]  Selvin's. 

Q.  As  one  of  the  attorneys  for  Loew's,  Incor- 
porated ? 

Mr.  Selvin:  I  will  be  glad  to  stipulate  with  you 
that  he  is  a  member  of  the  firm  of  Loeb  &  Loeb  who 
represent  Loew's,  Incorporated,  generally,  on  the 
Pacific  Coast. 

Mr.  Katz:    Thank  you  very  much. 

Mr.  Selvin :  He  is  not  of  record  in  this  particular 
litigation. 

The  Witness :  And  former  Governor  McNutt  was 
general  counsel  for  the  motion  picture  industry  in 
the  hearings  that  were  to  take  place  the  following 
two  weeks. 

And  Eric  Johnston  is  the  president  of  the  Motion 
Picture  Producers'  Association,  is  and  was  at  that 
time. 

Q.  (By  Mr.  Katz)  :  And  did  you  have  a  confer- 
ence with  Mr.  Benjamin,  Mr.  McNutt  and  Mr.  Eric 
Johnston  on  the  day  before  the  hearing  began? 

A.     Yes,  I  did. 

Q.  Did  you  state  to  them  whether  or  not  you 
were  the  attorney  for  Lester  Cole,  among  others  ? 

A.  Well,  I  stated — the  conversation  was  not  solely 
between  myself  and  those  three  gentlemen.  I  was 
accompanied  by  the  other  attorneys  for  Mr.  Cole 
and  other  gentlemen,  I  was  accompanied  by  Mi'. 
Bartley  Crum,  an  attorney  of  San  Francisco  and 
New  York,  who  was  one  of  co-counsel  in  that  matter, 
yourself,  Mr.  Margolis,  I  think  Mr.  Popper  and  a 
Mr.  Rosenwein.  [318] 
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We  all  went  to  this  conference  at  Governor  Mc- 
Nutt's  suite. 

Q.  Do  you  recall  what  was  said  by  you  and  by 
you  and  by  the  persons  present  in  connection  with 
the  forthcoming  hearing? 

A.  Yes.  I  think  I  opened  the  discussion  saying 
that  we  represented  employees  of  the  motion  picture 
industry,  that  they  were  our  clients,  that  the  pro- 
ducers were  their  clients  and  that,  at  that  time  we 
wished  to  show  the  attorneys  and  representatives  of 
the  producers  what  legal  steps  we  had  taken  and 
intended  to  take  at  the  hearings  to  open  the  follow- 
ing morning. 

Q.  Did  you  at  that  time  hand  to  Mr.  Johnston, 
McNutt  and  Benjamin  copies  of  a  telegram  which 
had  been  sent  to  the  Committee  on  Un-American 
Activities,  together  with  a  copy  of  memorandum  of 
law  in  support  of  a  motion  to  quash  subpoenas'? 

A.     I  did. 

Q.  I  show  you  these  documents  and  ask  you 
whether  these  are  true  and  correct  copies  of  the 
instruments  that  you  handed  to  Paul  McNutt,  Eric 
Johnston  and  Maurice  Benjamin  on  Sunday  evening, 

October  19th,  1947.  A.     They  are.  [319] 

*  *  •jfr  * 

Mr.  Katz :  Would  your  Honor  be  good  enough  to 
have  it  marked  for  identification? 

The  Court:  Oh,  yes,  we  will  do  that.  Mark  it  for 
identification. 

The  Clerk:  Plaintiff's  Exhibit  4,  marked  for 
identification. 

*  *  *  *  [321] 
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Q.  (By  Mr.  Katz)  :  Go  on  and  tell  us,  Mr.  Kenny, 
please,  what  you  said  after  you  handed  to  these 
gentlemen  the  instrument  which  has  been  marked 
Plaintiff's  Exhibit  4,  for  identification? 

A.  Well,  the  gentlemen  looked  through  the  in- 
strument. T  believe  it  was  Mr.  Benjamin  who  said 
that  the  points  there  were  very  interesting  and  some 
of  them  would  probably  have  to  be — that  he  didn't 
know  what  the  answers  were,  that  probably  the 
Supreme  Court  some  day  would  have  to  give  the 
answers  to  some  of  the  questions  that  were  raised  in 
there. 

We  were  told  by  Grovernor  McN'utt  that  the  pro- 
ducers intended  to  make  a  fight  at  the  hearing  upon 
any  attempt  by  the  Committee  to  impose  censorship 
of  the  screen,  that  they  intended  to  make  the  same 
kind  of  fight  that  Wendell  Willkie  had  made  when 
he  represented  the  industry  before  the  Nye  Com- 
mittee at  an  investigation  of  the  motion  picture 
business  [322]  in  1941. 

T  think  we,  representing  the  employees,  expressed 
our  pleasure  to  know  that  the  producers  were  going 
to  make  that  kind  of  a  fight  before  the  Committee. 

It  was  Governor  McNutt,  I  believe,  who  said, 
*'Well,  really,  you  gentlemen  representing  the  em- 
ployees are  in  a  better  position  than  we  are,  because 
we  are  embarrassed.  We  have  spent  most  of  the 
afternoon  reviewing  the  testimony  of  one  producer 
who  testified  at  the  hearing  of  the  Committee  in 
April  or  May  or  June  out  here  in  Los  Angeles,  and 
that  we  are  embarrassed  by  the  fact  that  he  shot  his 
mouth  off  and  you  gentlemen  don't  have  that  em- 
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barrassment  when  presenting  whatever  you  have  to 

present." 

The  meeting  lasted  about  an  hour.  T  recall  that 
towards  the  end  of  the  meeting  I  said  that  my  clients 
had  been  troubled  by  a  rumor  that  was  circulating 
in  Hollywood  that  a  blacklist  was  going  to  be  im- 
posed by  the  industry  upon  these  men  because  the 
Committee  was  demanding  a  blacklist  of  men  in  the 
industry  who  were  is  disfavor  of  the  community,  and 
I  remember  Mr.  Eric  Johnston  saying,  just  as  the 
meeting  was  breaking  up,  he  said,  ''You  don't  need 
to  worry  about  that.  You  can  tell  your  men  that  as 
long  as  I  am  president  of  this  Association,  there  \\W\ 
never  be  a  blacklist."  And  I  remember,  then,  Mr. 
Bartley  Crum  shaking  hands  with  him  and  saying, 
*'Eric,  I  knew  there  was  nothing  to  such  a  rumor. 
I  knew  that  [323]  you,  Eric,  would  never  stand  for 
anything  as  un-American  as  a  blacklist." 

I  think  the  meeting  broke  up,  then,  and  one  member 
of  the  group  in  Governor  McMitt's  apartment  asked 
for  additional  copies  of  the  memorandum  we  had 
submitted,  and  on  going  back  to  the  room  occupied 
in  the  same  hotel  by  Mr.  Cole,  we  sent  up  by  mes- 
senger additional  copies  of  this  instrument. 

Q.  (By  Mr.  Katz)  :  Now,  did  any  of  the  persons 
there  present  make  any  statement  on  behalf  of  either 
Loew's  or  the  Motion  Pitcure  Producers'  Associa- 
tion to  the  effect  that  if  any  of  the  men  took  the 
position  outlined  in  the  telegram,  which  is  Exhibit 
4  for  identification,  that  the  Constitution  prohibited 
the  House  Committee  from  inquiring  into  matters  of 
thoughts,  speech,  opinion  or  association,  that  the  in- 


410  Loew's  Incorporated  vs. 

(Testimony  of  Robert  W.  Kenny.) 
dustry  or  Loew's  would  in  any  way  look  with  dis- 
favor or  penalize  any  of  its  employees  who  took 
that  position? 

A.     No.  No  such  statement  was  made. 

Q.  Was  there  any  statement  made  in  answer  to 
the  position  that  the  investig-ation  by  the  House  Com- 
mittee was  unlawful  because  its  real  purpose  was  to 
control  the  conduct  of  motion  pictures  through  politi- 
cal intimidation  and  censorship? 

Mr.  Walker:  May  it  please  the  court,  we  haven't 
objected  heretofore  but,  these  are  all  leadins;  ques- 
tions. 

The  Court :  Yes.  You  are  dealins:  with  a  very  able 
lawyer,  [324]  and  I  claim  credit  for  having  helped 
to  educate  him. 

Mr.  Katz:  You  mean  Mr.  Kenny  and  not  me, 
Judge? 

The  Court :  Yes,  I  mean  "Judge"  Kenny.  He  was 
one  of  my  students.  In  fact  he  honors  me  by  saying 
that  he  had  only  two  teachers  at  law  school  and  T 
was  one  of  them,  and  so  he  can  take  care  of  himself. 
He  has  a  good  memory  and  he  shouldn't  be  asked 
leading  questions.  He  can  state  them.  I  will  sustain 
the  objection. 

Q.  (By  Mr.  Katz)  :  Following  the  statement  of 
Mr.  Johnston  which  you  relate,  when  he  said  there 
would  be  no  blacklist  as  long  as  he  was  president 
and  you  could  tell  the  boys  not  to  worry,  did  you  so 
report  to  Mr.  Cole  ?  A.     Yes,  I  did. 

Mr.  Katz:  At  this  time  I  offer  into  evidence  as 
plaintiff's  exhibit  next  in  order  the  document  here- 
tofore marked  No.  4  for  identification. 
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>k  *  *  * 


Mr.  Selvin:  If  the  offer,  your  Honor,  is  limited 
and  the  jury  is  instructed  that  the  teles^ram  is  not 
proof  of  any  [325]  of  the  facts  recited  therein,  if  it  is 
offered  only  for  the  purpose  of  showing  the  nature 
of  the  information  which  was  given  to  the  gentlemen 
referred  to  by  Mr.  Kenny,  then  we  have  no  objection 
to  the  telegram  alone. 

The  Court:  Did  you  ladies  and  gentlemen  hear 
the  statement  that  Mr.  Selvin  just  made?  All  right. 

I'll  adopt  his  statement  as  my  admonition  to  you, 
and  you  are  to  consider  that  this  is  offered  only  for 
the  limited  purposes  which  he  has  stated  in  his  state- 
ment. Well,  '^statement"  is  not  a  good  word  there. 

Mr.  Katz:  Well,  it  is  limited  for  the  purposes  of 
showing  what  the  attorneys  for  Mr.  Cole  stated  to 
the  producers  the  day  before  the  meeting  opened,  as 
to  what  their  position  was. 

The  Court :    Yes,  and  they  are  not  to  be  considered 

as  to  going  to  the  correctness  or  incorrectness  of  their 

position. 
*  *  *  * 

EXHIBIT  No.  4 

TELEGRAM 

October  19,  1947 

Honorable  John  Parnell  Thomas,  Chairman 
House  Committee  on  Un-American  Activities 
House  Office  Building 
Washington,  D.  C. 

Please  take  notice  that  the  undersigned,  as  counsel 
for    Alvah    Bessie,    Herbert    Biberman,    Berthold 
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Bercht,  Lester  Cole,  Richard  Collins,  Edward 
Dmytryk,  Gordon  Kahn,  Howard  Koch,  Ring  Lard- 
ner,  Jr.,  John  Howard  Lawson,  Albert  Maltz,  Lewis 
Milestone,  Samuel  Ornitz,  Larry  Parks,  Irving 
Pichel,  Waldo  Salt,  Adrian  Scott,  Robert  Rossen, 
Dalton  Trum])o,  will  move  on  Monday,  October  20, 
1947,  at  the  opening  of  the  hearings  relating  to  the 
investigation  of  the  motion  picture  industry  for  an 
order  or  direction  squashing  the  subpoenas  hereto- 
fore served  by  the  Committee  upon  the  above-named 
and  setting  aside  the  service  thereof  upon  each  of 
the  following  grounds : 

First:  This  investigation  is  unlawful  because  its^ 
real  purpose  is  to  control  the  content  of  motion  pic- 
tures through  censorship  and  political  intimidation ; 
and  because  its  aims  to  deprive  the  American  people 
of  their  free  right  to  select  those  motion  pictures 
they  desire  to  see,  without  interference  by  govern- 
mental officials,  high  or  petty. 

Second:  The  Committee  is  without  constitutional 
power  to  censor  the  political,  economic  or  social  ideas 
of  the  American  people  and  constitutes  in  effect  an 
unlawful  inquisition. 

Third:  The  statute  and  resolution  purporting  to 
establish  the  Committee  on  Un-American  Activities 
are  unconstitutional  and  void. 

Fourth :  The  Committee  is  prohibited  by  the  first 
amendment  to  the  Constitution  from  inquiring  into 
matters  of  thought,  speech,  or  opinion  and  any  such 
legislative  inquiry  encroaches  upon  the  rights  of 
persons  guaranteed  by  the  fundamental  law. 

Fifth:    The  Committee  does  not  have  any  lawful 
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legislative  purpose.  Its  sole  purpose  as  exemplified 

by  its  acts  and  conduct  is  to  stifle  free  thought  and 

expression. 

Sixth:  The  Committee  is  without  power  or  au- 
thority to  issue  the  subj^oenaes  herein  or  compel  the 
appearance  and  testimony  of  the  persons  to  whom 
they  were  severally  directed. 

/s/  BARTLEY  C.  CRUM, 
San  Francisco, 

/s/  ROBERT  W.  KENNY, 

Los  Angeles, 

/s/  MARTIN  POPPER, 
Washington,  D.  C. 

Counsel :  '. 

/s/  BEN  MARGOLIS  and 

/s/  CHARLES  J.  KATZ,  : 

Los  Angeles,  1 

/s/  SAMUEL  ROSENWEIN, 
New  York  City. 

Q.  (By  Mr.  Katz)  :  All  right.  I  show  you  now, 
Judge  Kenny,  plaintiff's  Exhibit  4  in  evidence  and 
ask  you  to  read  [326]  it  and  tell  us  whether  after 
you  have  read  it  your  recollection  is  refreshed  as  to 
anything  else  that  may  have  been  said  or  done  at 
that  meeting. 

A.  Well,  Mr.  Katz,  nearly  all  of  those — ^there  are 
about  five  or  six  subject  matters  here  and  nearly  all 
of  those  were  generally  discussed.  I  don't  recall  all 
I  said  there,  because  Governor  McNutt  might  have 
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discussed  phases  of  it,  but  all  of  these  matters  in  here 
were  a  subject  of  a  general  conversation  amongst  both 
groups  that  were  there  in  the  room. 

Q.  (By  the  Court)  :  So  that  by  the  time  you  had 
finished,  the  members  there,  including  the  repersen- 
tative  of  the  defendant  Loew's,  Mr.  Benjamin  had 
been  informed  of  every  one  of  the  grounds  upon 
which  your  position  is  based  which  are  set  forth  in 
this  telegram?  A.     That  is  right,  yes. 

The  Court:    AJl  right,  all  right.  Then  we  don't 
need  to  read  it  at  the  present  time.  The  jury  will 
have  it  in  their  deliberation. 
*  *  *  *  [327] 

Cross-Examination 
By  Mr.  Selvin : 

Q.  Mr.  Kenny,  this  conference  to  which  you  have 
referred,  as  I  understood  it,  took  place  on  Sunday 
night,  the  day  before  the  hearing  opened,  is  that 
right?  A.     That  is  right. 

Q.  So  that  at  that  time,  no  one  had  actually 
appeared  before  or  testified  before  the  Committee, 
is  that  right? 

A.  No  one  had  appeared  at  that  particular  hear- 
ing. 

Q.     At  Washington? 

A.  The  so-called  Hollywood  hearing  in  the  spring 
had  taken  place. 

Q.  I  understand  that,  but  that  was  a  closed  hear- 
ine'  which  you  did  not  attend? 

A.     That  is  right.  I  was  not  invited. 

Q.  But  at  the  Washington  hearing,  no  one  had 
yet  appeared  or  testified  at  the  time  you  held  this 
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meeting  with  Mr.  Johnston,  Mr.  McNutt  and  Mr. 

Benjamin?  A.     That  is  right. 

Q.  You  appeared  at  this  meeting,  as  I  understand 
it,  in  company  with  a  number  of  your  co-counsel,  all 
of  whom  represented  the  same  people  you  were  rep- 
resenting, is  that  right  ?  A.     That  is  right. 

Q.     That  is,  Mr.  Bartley  Crum?  A.    Yes. 

Q.     That  is  the  co-counsel?  A.    Yes. 

Q.     Mr.  Charles  Katz?  A.     Yes. 

Q.     Mr.  Ben  Margolis?  A.    Yes. 

Q.  They  are  all  of  Los  Angeles.  Mr.  Crum  is  also 
of  New  York?  A.     That  is  right. 

Q.  And  then  also  was  with  you  as  co-counsel  Mr. 
Martin  Popper  of  Washington,  D.  C.  ?  A.    Yes. 

Q.  And  Mr.  Samuel  Rosenwein  of  New  York 
City  ?  A.     Correct. 

Q.  Had  you  appeared  at  this  meeting  in  response 
to  any  request  or  solicitation  of  Mr.  Johnston,  Mr. 
McNutt  or  Mr.  Benjamin? 

A.  I  really  can't  tell  you  how  that  meeting  was 
arranged.  I  know  that  we  wanted  the  meeting  and 
I  don't  know  whether  the  other  group  wanted  the 
meeting,  too,  or  not,  but  I  remember  that  we  wanted 
the  meeting  and  I  think  that  Mr.  Bartley  Crum  set 
up  the  arrangements  for  it.  I  don't  know  whether 
— I  do  know  that  we  wanted  it,  anyway. 

Q.  At  any  rate,  you  would  not  say  that  the  meet- 
ing was  not  requested  by  one  of  you,  that  is,  one 
of  your  co-counsel?  [329] 

A.  My  impression  is  that  we  wanted  it  and  some 
of  us  requested  it,  but  in  any  case,  we  were  not 
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unwelcome  when  we  arrived,  it  was  by  prearrange- 

ment ;  we  didn't  barge  in. 

Q.  But  the  meeting  was  entirely  free  and  ami- 
cable'? A.     Oh,  absolutely. 

Q.  I  suppose  that  all  of  you  gentlemen,  the  six  of 
you,  came  in  and  someone  identified  them  to  Mr. 
Johnston,  Mr.  Mar  go!  is,  Mr.  Benjamin  and  Mr.  Mc- 
Nutt? 

A.  Well,  I  think  I  introduced  the  gentlemen.  I 
had  known  Governor  McNutt  for  several  years  and 
I  think  I  handled  the  introduction. 

Q.  And  did  you  tell  them  that  you  gentlemen  were 
there  representing  Mr.  Cole  and  others,  or  did  you 
mention  the  names  of  the  others  whom  you  were 
repersenting  ? 

A.  Well,  I  think  the  document  that  we  had  in- 
dicated it.  I  think  it  was  known  who  I  represented. 
I  don't  know  that  we  read  off  the  list  of  all  of  those 
who  we  represented,  but  it  was  known  we  repre- 
sented Mr.  Cole. 

Q.  Then,  it  is  a  fact  that  you  say  that  there  was 
no  express  reference,  but  it  was  understood  as  to 
whom  you  represented  ?  A.    Yes. 

The  Court:  I  have  seen  the  letter,  which  letter 
gives  all  the  names,  including  Mr.  Cole. 

Mr.  Katz :    Yes,  your  Honor.  [330] 

The  Witness:  I  don't  know  that  we  elaborated 
on  the  letter. 

Q.  (By  Mr.  Selvin)  :  What  I  want  to  make  per- 
fectly clear  is  to  eliminate  any  impression  that  I  am 
sure  might  have  been  unwittingly  derived  from  your 
direct  testimony  that  you  introduced  these  gentle- 
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men  as  representing  Mr.  Cole  and  certain  anonymous 

other  persons  ?  A.     Oh,  no. 

Q.  At  that  time  Mr.  Cole  was  one  of  a  number 
of  people  you  represented  ? 

A.     That  is  right. 

Q.  And  that  fact  was  either  told  to  Mr.  McNutt, 
Mr.  Benjamin  and  Mr.  Johnston  or  it  was  taken 
for  granted?  A.     Yes,  correct. 

Q.  And  in  the  course  of  that  meeting,  you  pre- 
sented to  them  a  copy  of  this  telegram,  plaintiff's 
Exhibit  No.  4,  is  that  right? 

A.  Yes,  I  think  that  was  right  at  the  start  of 
the  meeting. 

Mr.  Selvin :  And  since  the  telegram  has  not  been 
read,  I  think  I  might  perhaps  summarize  it.  This  is 
a  telegram  dated  October  19,  1947,  and  addressed 
to  the  Honorable  John  Parnell  Thomas,  Chairman 
of  the  House  Committee  on  Un-American  Activities, 
is  that  right?  A.     Yes.   [331] 

Q.  Now,  while  it  was  in  the  form  of  a  telegram, 
it  was  and  intended  by  you  to  be  a  notice  of  a  formal 
motion  which  you  planned  to  make  on  behalf  of  the 
people  whom  you  represented  when  the  committee 
began  its  hearings,  is  that  right? 

A.     That  is  right. 

Q.  And  the  purport  of  that  motion  was  to  procure 
an  order  from  the  committee  squashing  as  I  think 
they  say  in  the  telegram — 

A.     That  was  Western  Union.  I  said,  "quashing.'' 

Q.     Very  well,  sir. 

Q.     (Continuing) :      Quashing   these    subpoenaes 


418  Loew's  Incorporated  vs. 

(Testimony  of  Robert  W.  Kenny.) 

that  have  been  served  upon  the  clients  and  the  six 

gentlemen  yon  represented?  [332] 

A.    Yes.  That  was  the  purpose  of  the — 

Q.  And  those  clients  were  the  people  named  in 
the  telegram,  is  that  right?  A.     Correct. 

Q.  Mr.  Alvah  Bessie  ?  A.    Yes,  sir. 

Q.  Mr.  Howard  Biberman? 

A.  Herbert  Biberman. 

Q.  Herbert  Biberman?  A.    Yes. 

Q.  Berthold  Bercht?  A.     Bercht,  yes. 

Q.  Lester  Cole?  A.     Correct. 

Q.  Richard  Collins?  A.    Yes. 

Q.  Edward  Dmytryk?  A.    Yes. 

Q.  Gordon  Kahn?  A.    Yes. 

Q.  Howard  Koch?  A.    Yes. 

Q.  Ring  Lardner,  Jr.?  A.     Yes. 

Q.  John  Howard  Lawson?  [333] 

A.  Yes. 

Q.  Albert  Maltz?  A.     Yes. 

Q.  Lewis    Milestone?  A.     Yes. 

Q.  Samuel  Ornitz?  A.    Right. 

Q.  Larry  Parks?  A.     Yes. 

Q.  Irving  Pichel?  A.    Yes. 

Q.  Waldo  Salt?  A.    Yes. 

Q.  Adrian   Scott?  A.     Right. 

Q.  Robert  Rossen?  A.     Yes. 

Q.  And   Dalton   Trmnbo?  A.     Yes. 

Q.  All  of  those  men  were  represented  by  all  of 
the  six  of  you  who  were  there  talking  to  Mr.  John- 
ston, Mr.  McNutt  and  Mr.  Benjamin,  is  that  right? 

A.  Yes,  they  were  represented  by  myself,  Mr. 
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Bartley  Crum,  the  gentleman  here,  and  the  New 

York  oroiip  of  lawyers. 

Q.  Now,  that  motion  to  quash  which  was  the 
subject  [334]  of  this  telegram  and  the  subject  of 
discussion  that  you  have  mentioned  was  in  fact 
made  before  the  Committee,  was  it  not? 

A.     It  was  made  the  following  morning. 

Q.  And  you  argued  the  motion,  presented  your 
views  to  the  Committee? 

A.  I  handed  the  motion  in,  but  was  not  permit- 
ted to  argue  it. 

Q.  You  were  not  permitted  to.  However,  you 
filed  one  brief  and  then  somewhat  later  a  supple- 
mental brief,  is  that  right? 

A.  The  following  week  on  Monday,  that  is,  on 
Monday  the  27th,  we  had  another  motion  to  call 
back  witnesses  who  had  testified  in  the  previous 
week,  to  submit  them  to  cross-examination,  to  give 
us  the  right  to  be  confronted  with  witnesses  and 
at  that  time  we  renewed,  when  we  made  this  mo- 
tion to  cross-examine  we  renewed  our  previous 
motion  to  quash  the  subpoenaes. 

Q.  And  that  had  been  done  before  any  of  the 
men  whom  you  had  represented  had  testified  before 
the  Committee?  A.     That  is  right. 

Q.  And  that  motion,  or  both  of  those  motions 
were  denied  by  the  Committee? 

A.     They  were. 

Q.  Now,  at  this  meeting  at  the  Shoreham,  was 
there  in  the  discussion  that  you  had  with  Mr. 
Johnston  and  the  [335]  others,  any  reference  to  the 
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I  know  that  we  had  two  purposes  for  the  discus- 
sion. One  was  to  show  the  producers  what  we  were 
going  to  do.  We  knew  they  were  our  employers. 
We  showed  that  and  the  other  thing  that  was  to  ask 
if  there  was  anything  to  this  rumor  that  our  men 
were  goins;  to  be  blacklisted  and  they  told  us  that 
they  wouldn't  be  blacklisted,  that  we  need  not  worry 

about  that  riunor.  [338] 
*  *  *  * 

Q.  (By  Mr.  Selvin)  :  Would  you  say  that  a  re- 
quest was  not  made  at  that  meeting  that  the  pro- 
ducers ioin  in  that  action  which  you  indicated  you 
proposed  to  take  before  the  Committee  on  the  fol- 
lowing day? 

A.  This  was  a  motion  to  quash  subpoenaes,  as 
I  recall  it.  I  mean  it  was  a  different  kind  of  a 
situation  as  I  recall  it  legally  than  was  confront- 
ing the  producers.  I  don't  think  there  was  a  re- 
quest made.  It  might  have  been  a  request  to  take 
a  similar  position  and  as  I  say,  [339]  the  produc- 
ers said  that  they  were  going  to  make  a  fight  on 
the  matter  of  censorship  of  the  screen. 

Q.  (By  Mr.  Selvin)  :  Did  anyone  at  that  meet- 
ing representing  the  producers  say  to  you  that  they 
were  going  to  make  a  fight  iipo]]  the  authority  or 
power  or  right  of  the  Committee  to  hold  the  hear- 
mg? 

A.  No.  They  were  going  to  make  a  fight  on 
the  right  to  control  the  conduct  of  motion  pic- 
tures. 

Q.  What  they  said  in  effect  was  that  they  were 
going  to  make  a  fight  to  demonstrate  that  there 
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had    been   no    Communistic    projDaganda    in    their 
pictures  and  that  they  didn't  want  to  be  controlled 
by  the  Committee  or  by  the  Government  in  the 
content  of  their  pictures? 

A.  Well,  the  last  part  is  what  their  fight  was, 
was  that  no  Government  agency  should  be  allowed 
to  stand  between  them  and  the  American  public, 
that  is,  no  committee  of  Congress  should  dictate 
what  kind  of  pictures  they  thought  the  American 
people  ought  to  see  and  what  they  hadn't  ought 
to  see. 

Q.  In  other  words,  what  they  said  to  you  in 
effect  was  that  their  position  was  going  to  be  that 
there  should  not  be  as  a  result  of  this  hearing  or 
otherwise  any  situation  which  would  impose  Gov- 
ermnent  or  federal  censorship  upon  the  motion  pic- 
ture screen? 

A.     That  is  right.   They  said  that.  [340] 

Q.  But  they  did  not  say  to  you,  these  represent- 
atives of  the  producers,  that  they  were  going  to 
attack  the  power  or  the  right  of  the  investigation 
of  the  Committee,  the  right  of  the  Committee  to 
make  the  investigation  which  you  all  understood  it 
was  proposing  to  make? 

A.  Oh,  on  the  contrary.  The  investigation  into 
the  conduct  of  motion  pictures  was  a  thing  that 
they  were  going  to  attack. 

Q.    Not  the  right  of  the  Committee  to  make  it? 

A.  Well,  they  were  going  to  fight  that  kind  of 
an  investigation,  certainly. 

Q.  What  they  told  you  was  that  they  were  go- 
mg  to  take  the  position  that  there  had  been  no  Com- 
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munistic  propaganda  in  pictures  and  that  they 
would  oppose  any  efforts  on  the  part  of  the  Com- 
mittee or  anybody  else  to  bring  about  a  situation 
where  their  right  to  produce  such  pictures  as  they 
saw  fit  would  be  limited,  impaired  or  censored? 

A.     By  a  Committee  of  Congress. 

Q.     Or  by  any  other  branch  of  government? 

A.  Well,  that  did  not  come  in.  We  had  a  Con- 
gressional hearing  set  for  the'  following  morning. 
That  is  what  we  were  talking  about. 

Q.  In  response  to  a  statement  asked  as  to  what 
+he  attitude  of  the  producers  was  going  to  be,  didn't 
Mr.  Johnston  or  one  of  the  other  gentlemen  say  to 
you  in  effect  [341]  that  they  were  not  in  a  posi- 
tion to  oppose  the  power  or  right  of  the  Commit- 
tee to  "iiake  the  investigation,  that  they  had  pub- 
licly welcomed  the  investigation  and  would  take 
the  position  again  publicly  before  the  Committee, 
but  that  all  they  insisted  upon  was  that  any 
charges  that  their  pictures  had  been  infiltrated  by 
Communistic  propaganda  were  not  true? 

A.  He  said  that  they  were  embarrassed  in  taking 
an  all-out  position  against  the  Committee,  because 
one  of  their  members,  a  producer,  had  shot  his 
mouth  off  at  the  previous  hearing  and  they  were 
worrying  about  the  testimony  that  he  had  given. 

Q.  As  I  understand  you,  Mr.  Kenny,  I  also  un- 
derstood you  to  say  that  this  meeting  lasted  about 
an  hour  and  I  assume  that  the  producers'  repre- 
sentatives had  something  more  to  say  than  the  fact 
that  this  one  producer  had  shot  his  mouth  off.   And 
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my  question  is,  did  they  not  tell  you  that  they  were 
not  in  a  position  to  oppose  the  power  or  right  of 
the  committee  to  hold  the  investigation  and  on  the 
contrary  would  publicly  welcome  it  and  would  cer- 
tainl}'  welcome  it  publicly? 

A.  Well,  nobody  was  welcoming  that  investiga- 
tion that  night  and  nobody  said  that  to  us. 

Q.  That  is,  all  I  am  trying  to  find  out  is  what 
your  recollection  is  what  was  said  to  you. 

A.  My  recollection  is  that  the  producers  were 
not  going  to — I  think  I  can  concur  with  you  that 
the  sense  of  the  meeting  was  that  the  producers 
were  not  going  to  attack  the  power  of  the  com- 
mittee to  swear  witnesses  and  inquire  of  those 
things  that  were  proper  to  inquire,  and  that  was 
our  position,  too. 

Q.  And  did  anyone  on  behalf  of  the  producers 
say  that  any  witness  produced  from  the  producers' 
ranks  would  decline  to,  refuse  to  answer  any  ques- 
tion asked  by  the  committee*?  A.     No. 

Q.  I  think  you  said  on  direct  that  after  this 
meeting  you  had  reported  the  result  of  it  to  Mr. 
J^ester  Cole.  I  assiune  [343]  Mr.  Cole  and  your 
other  clients  knew  that  the  meeting  was  going  to 
be  held  before  it  was  held. 

A.  They  were  waiting  for  us  until  we  came  back 
downstairs.    They  waited  that  hour  and  then  some. 

Q.     And  by  ''they,"  you  mean  all  of  them? 

A.     Well,  I  do  not  mean  all ,  but  Mr.  Col e^  certainly. 

Q.     Well,  was  Mr.  Bessie  waiting  for  you? 

A.     Yes,  Mr.  Bessie,  and  I  would  say  that  nearly 
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all  of  the  gentlemen  that  you  have  mentioned  with, 

oh.  maybe  one  or  two  exceptions. 

Q.  Now,  of  the  gentlemen  that  I  have  mentioned 
as  being  represented  by  you,  the  fact  is  that  only 
ten  of  them  were  actually  called  and  testified  be- 
fore the  committee,  is  that  right? 

A.     No,  that  is  not  correct. 

Q.     I  mean  eleven  of  them. 

A.  There  were  eleven,  yes.  The  other  gentlemen 
were  in  attendance. 

The  Court :     Q.     They  were  not  called  ? 

A.     They  were  subpoenaed. 

Q.     But  they  were  not  called? 

A.  And  they  waited  around  that  week  and  they 
were  not  called. 

Q.  (By  Mr.  Selvin) :  The  ten  who  were  actu- 
ally called  and  testified — that  is  the  eleven  who 
actually  were  called  [344]  and  testified,  were  Mr. 
Bessie,  Biberman A.    Yes. 
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Mr.  Bercht?  A.    Yes. 

Mr.  Cole?  A.    Yes. 

Mr.  Dmytryk? 

Edward  Dmytryk,  yes. 

Mr.  Lardner? 

Ring  Lardner,  Jr. 

John  Howard  Lawson?  A.    Yes. 

Albert   Maltz?  A.     Yes. 

Samuel    Ornitz?  A.     Yes. 

Adrian  Scott?  A.     Adrian  Scott. 

And  Dalton  Triunbo? 

That  is  right. 
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Q.  Of  those  eleven,  Mr.  Bercht  was  not  subse- 
quently cited  for  contempt? 

Mr.  Katz:  Just  a  moment.  We  object  to  that 
upon  the  ground 

The  Court:  AVell,  I  will  sustain  the  objection. 
We  are  [345]  not  concerned  with  the  fate  of  any 
of  the  others. 

Q.  (By  Mr.  Selvin) :  Now,  after  this  meeting 
was  held,  you  reported  the  result  of  it,  you  say,  to 
Mr.  Cole.  Was  he  the  only  one  of  your  clients  to 
whom  you  reported  it? 

A.  Oh,  no.  As  I  say,  I  think  I  told  everybody — 
we  had  a  large  room  down  on  about  the  second 
floor  and  the  meeting  was  about  on  the  sixth  floor — 
there  was  a  room  full  of  people  there. 

Q.  (By  Mr.  Selvin)  :  So  that  at  this  particular 
time,  which  was  the  night  before  the  hearing,  Mr. 
Cole  had  not  been  singled  out  from  any  of  the 
rest  of  your  clients,  he  stood  substantially  in  no 
different  position  from  any  of  the  others? 

Mr.  Katz:  Just  a  moment.  We  object  to  that 
on  the  ground  it  is  improper  cross-examination. 

The  Court:  I  don't  know  what — I  will  sustain 
the  objection — the  object  of  the  question  as  to — 
yes,  I  will  sustain  the  objection. 

Mr.  Selvin:  I  don't  wish  to  argue  your  Honor's 
ruling  or  your  admonition  not  to  argue  after  a  rul- 
ing, but  I  could  state  the  purpose.  I  think  that 
IS  all. 

The  Court:  I  don't  know.  If  you  indicate  what 
you  seek  to  show,  I  will  allow  him  to  answer  the 
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question.   T  mean  you  are  mysterious  about  it.   He 

may  answer  it.    I  will  overrule  the  objection.    Go 

ahead. 

The  Witness:     I  don't  know.   [346] 

The  Court:     All  right. 

Mr.  Katz:  I  withdraw  the  objection  for  the 
record. 

The  Court:  Now,  is  everybody  satisfied?  ''I 
don't  know"  is  the  answer.  That  is  always  the 
case,  always  the  case.  It  is  an  illustration  of 
mountain  labor  and  producing  a  little  mouse.  We 
argue  about  a  point  and  then  the  answer  is  *^I 
don't  know"  or  ''I  can't  remember." 

Mr.  Selvin:  I  might  call  your  Honor's  atten- 
tion to  the  fact  that  I  did  not  argue  it. 

The  Court :     All  right.  Are  you  through? 

The  AVitness:     I  hope  so. 

Mr.  Katz:     That  is  all,  Mr.  Kenny. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
I  should  make  some  observations  for  the  benefit 
of  some  of  you.  We  are  talking  about  so  many 
meetings  and  committees,  and  so  forth,  we  ought  to 
bear  in  mind  that  there  is  only  one  governmental 
committee  that  we  are  talking  about,  and  that  is 
this  Un-American  Activities  Committee,  and  the 
other  meetings  were  between  private  persons,  and 
the  mere  fact  that  you  mentioned  that  Governor 
McNutt  was  there  or  Justice  Byrnes  was  there  or 
Judge  Kenny  was  there  should  not  indicate  to  you 
that  it  was  an  official  meeting.  All  these  gentlemen 
have  occupied  official  positions,  just  as  Mr.  Justice 
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Byrnes  was  a  Justice  of  the  Supreme  Court  of  the 
United  States  and  afterwards  became  Secretary  of 
State.  You  can  call  him  Mr.  Secretary  [347]  of 
State.  And  Mr.  McNutt  was  governor  of  Indi- 
ana, first,  and  then  governor  of  the  Philippines — 
not  governor  of  the  Philippines — commissioner  gen- 
eral of  the  Philippines,  after  that  partial  inde- 
pence  was  given  to  the  Philippines. 

Judge  Kenny  was  a  judge  of  the  Superior  Court 
of  this  county.  He  resigned  to  be  elected  state 
senator. 

And  all  of  these  gentlemen  have  earned  the  right 
to  be  called  by  the  name  of  judge,  but  they  were 
not  there  in  any  official  capacity  representing  either 
the  state  or  the  government.  They  were  there  as 
private  attorneys  who  were  then  representing  pri- 
vate parties. 

I  thought  I  would  make  this  clear  because  so 
many  judges'  names  and  governors'  names  are 
coming  in.  Once  a  judge,  always  a  judge.  After 
you  have  been  a  judge,  you  are  entitled  to  be  re- 
ferred to  as  judge  the  rest  of  your  life  and  that 
includes  everybody  from  justice  of  the  peace  up. 
All  right.  [348] 

LESTER  COLE, 

the  plaintiff,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

The  Clerk:     What  is  your  name,  please? 

A.     Lester  Cole.  "  '    • 
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Direct  Examination 

By  Mr.  Katz: 

Q.    You  are  the  plaintiff  in  this  action,  sir? 

A.     I  am. 

Q.    What  is  your  age?  A.     I  am  44. 

Q.     When  did  you  first  go  to  work  in  the  motion 

picture  industry?  A.     About  the  year  1927. 

*  *  *  * 

Q.  (By  Mr.  Katz) :  The  question  I  had  asked 
you  I  will  repeat.  When  did  you  first  go  to  work 
m  the  motion  picture  industry? 

A.  I  went  to  work  in  1927  as  a  day  laborer  and 
later  as  an  extra. 

Q.  In  1929,  did  you  get  some  work  at  Loew's, 
Incorporated?  A.     Yes;  I  did.  [351] 

Q.     What  work  did  you  do  there  then? 

A..  I  was  engaged  for  a  brief  period  of  time  in 
the  story  department  as  a  reader  of  story  material. 

Q.  When  did  you  first  become  a  writer  of  mo- 
tion picture  scripts,  of  scenarios? 

A.     In  the  year  1932. 

Q.  Wliat  other  experience  did  you  have  in  the 
theatre  before  you  became  a  screen  writer,  in  addi- 
tion to  that  of  being  a  day  laborer  and  an  extra? 

A.  I  was  a  stage  manager  for  New  York  the- 
atrical companies.  I  acted  as  stage  director  for 
Sid  Graum.an  at  the  Chinese  Theatre  when  it  first 
opened  hi  1928.  I  worked  for  various  theatrical 
companies  both  here  and  in  New  York.  Then,  in 
1932,  after  a  play  of  mine  had  been  produced  and 
another  one  had  been  considered  for  production, 
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I  was  given  a  contract  to  come  out  to  Paramount 

Pictures  as  a  screen  writer. 

Q.  In  what  studios,  subsequent  to  1932,  have  you 
been  employed  as  a  writer? 

A.  At  Fox,  at  Republic,  at  Universal,  at  War- 
ner Brothers,  at  Columbia,  United  Artists  and 
Metro-Goldwyn-Mayer ;  I  believe  every  major  stu- 
dio with  the  exception  of  RKO. 

Q.  Metro-Goldwyn-Mayer  has  been  identified  as 
the  defendant  here,  Loew's,  Incorporated.  [352] 

A.     Yes ;  that  is  correct. 

Q.  In  1945,  did  you  go  to  work  for  Loew's,  In- 
corporated ?  A.     Yes ;  I  did. 

Q.  Was  that  on  a  written  term  contract  or  was 
that  on  a  week-to-week  basis,  free  lance? 

A.     That  was  on  a  week-to-week  free-lance  basis. 

Q.  And  what  was  the  name  of  the  producer  for 
whom  you  worked  in  1945,  when  you  first  went  to 
work  at  Loew's  as  a  writer? 

A.    Mr.  Jack  Cummings. 

Q.  And  what  screen  play  did  you  work  on  for 
Mr.  Cummings  when  you  first  went  to  work  at 
Loew's,  Incorporated? 

A.  It  was  a  screen  play  entitled  The  Romance 
of  Rosy  Ridge. 

Q.  And  late  in  1945,  were  there  any  discussions 
between  you  and  Mr.  Cummings  in  connection  with 
the  matter  of  putting  you  under  a  contract  for  a 
term  of  years?  A.     Yes;  there  was. 

Q.  Will  you  state  what  Mr.  Cummings  said  to 
you?  A.    Well,  I  had  completed 

Mr.  Walker:     May  it  please  the  court,  I  would 
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like  to  enter  an  objection  that  this  is  immaterial, 

what  Mr.  Cummings  said  to  him. 

Mr.  Katz:  We  don't  seek  to  vary  the  agreement 
at  all.  It  is  simply  to  show  the  course  of  conduct 
right  down  through  [353]  the  years. 

The  Court:  I  think  you  should  limit  it  to  the 
line  of  inquiry  that  you  elicited  from  the  other 
persons. 

Mr.  Katz:  I  will  confine  it  specifically  to  that 
but  it  is  the  same  general  subject. 

The  Court:     Overruled. 

Mr.  Katz:  Tell  us  what  your  conversation  was 
v4th  Mr.  Cummings,  bearing  in  mind  what  was 
said  by  the  court. 

A.  He  had  expressed  great  satisfaction  with  my 
work  with  this  script  and  also  another  script. 
Fiesta,  with  which  they  had  had  trouble.  It  was 
slated  to  go  into  production  within  six  or  seven 
weeks,  an  expensive  production,  and  I  was  called 
upon  to  be  of  what  assistance  I  could.  And  they 
were  so  satisfied  with  my  work  there  that  Mr.  Cum- 
mings reconmiended  to  the  studio  that  I  be  placed 
under  a  term  contract  there. 

Q.  Were  you  then,  and  following  the  discus- 
sion with  Mr.  Cmximings,  placed  under  the  con- 
tract which  is  Plaintiff's  Exhibit  No.  2  in  evidence? 

A.     Yes;  I  was. 

Mr.  Katz:  Judge  Yankwich,  there  are  some 
portions  of  this  contract  I  would  like  to  read,  very 
briefly.  I  don't  suggest  this  is  necessarily  the  best 
time  but  they  are  of  such  importance — they  will  be 
very  brief. 
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The  Court:  If  they  are  on  the  basis  of  ques- 
tions, go  ahead.  [354] 

*      *      *     ¥r 

[Portions  of  Plaintiff's  Exhibit  2  were  read 
to  the  n^iry.] 

*  *  *  * 

The  Court:     Have  you  read  the  morals  clause? 

Mr.  Katz :     No ;  I  haven 't. 

The  Court:  After  you  read  that  part,  it  should 
be  brought  to  the  attention  of  the  jury,  that  clause, 
about  what  rights  existed  under  suspension,  after 
you  are  through  with  that,  because  it  may  possibly 
become  a  question  of  instruction  at  the  proper  time. 

*  *  *  *  [357] 
Mr.  Katz :  My  colleague  has  found  it.  It  is  page  12. 
*' During  the  period  of  any  such  suspension,  re- 
fusal to  pay  or  leave  of  absence  the  employee  shall 
not  have  the  right  to  render  his  services  to  or  for  any 
person,  firm  or  corporation  other  than  the  producer 
without  the  written  consent  of  [359]  the  producer 
first  had  and  obtained." 

Is  that  the  part  ? 

The  Court :     That  is  right. 

Mr.  Katz :  Now,  is  there  any  other  part  you  would 
like  to  have  me  read  ? 

Mr.  Selvin :     No. 

The  Court:  Let's  go  on.  They  can  read  from  the 
contract  later  on  if  they  want  to. 

Q.  (By  Mr.  Katz) :  Mr.  Cole,  after  you  signed 
the  contract,  which  is  Plaintiff's  Exhibit  No.  2,  did 
you  continue  to  work  as  an  employee  of  Loew's? 


434  Loew's  Incorporated  vs. 

(Testimony  of  Lester  Cole.) 

A.     Yes ;  I  did. 

Q.  And,  early  in  1947,  did  yon  have  any  discus- 
sions with  any  of  the  executives  of  Loew's  Incor- 
porated about  the  matter  of  an  upward  revision  of 
Plaintiff's  Exhibit  2?  A.     T  did. 

Q.  First,  tell  us  the  producer  or  executive  with 
whom  you  had  such  a  discussion  ? 

A.  With  Mr.  Sam  Katz,  the  executive  producer 
in  charge  of  the  unit  in  which  I  was  working. 

Q.     And  where  did  that  conversation  take  ])lace  ? 

A.     In  his  office. 

Q.  Will  you  be  good  enough  to  tell  us  if  there  was 
anyone  else  present? 

A.  I  believe  that  Mr.  Nicholas  Nayfack,  his  as- 
sistant, [360]  was  present. 

Q.  Will  you  state  the  substance  or  effect  of  what 
you  said  to  Mr.  Sam  Katz  and  what  he  said  to  you 
at  that  time  and  place? 

Mr.  Walker:  That  is  objected  to  on  the  ground 
that  any  previous  negotiations  were  merged  in  a 

written  contract. 

*  *  *  * 

The  Court:  I  will  sustain  the  objection  at  the 
present  time. 

Q.  (By  Mr.  Katz)  :  Did  you  have  a  conversation 
with  Mr.  Sam  Katz,  in  Septeml^er,  1947,  in  connec- 
tion with  the  question  of  your  employment  and  the 
matter  of  any  alleged  political  or  trade  union  affilia- 
tions of  yours? 

Mr.  Walker:  I  make  the  same  ol)jection,  your 
Honor. 
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The  Court:  No.  I  think  that  is  material  because 
one  of  the  questions  which  was  propounded  by  the 
Committee  related  to  his  membership  in  the  Screen 
Writers'  Guild.  And  you  will  notice,  by  blanketing 
his  conduct,  it  included  everything  [361]  that  he  did 
by  act,  words  or  music.  So  I  think  that  is  permis- 
sible. You  may  answer. 
*  *  *  * 

Mr.  Katz :     Let  me  ref rame  it. 

Q.  In  1947,  did  you  have  a  conversation  with  Mr. 
Sam  Katz  in  connection  with  your  employment  at 
Loew's  and  the  question  of  your  political  affiliations 
and  your  activity  in  the  Screen  Writers '  Guild  % 

A.     Yes ;  I  did. 

Q.    Will  you  state  what  that  conversation  was  ? 

The  Court :    First,  tell  us  where  it  was. 

Q.     (By  Mr.  Katz):     Yes;  where? 

A.     It  occurred  in  Mr.  Katz '  office. 

Mr.  Katz :  By  the  way,  can  we  get  Mr.  Sam  Katz' 
title? 

Mr.  Selvin :  He  was  at  that  titae  a  producer  and 
he  is  not  you  and  not  related  to  you. 

A.  I  knew  him  as  the  executive  producer  over 
there  or  [362]  four  producers  in  the  unit  in  which 
I  worked. 

Q.  (By  Mr.  Katz) :  Now,  go  ahead  with  the 
conversation. 

A.  I  recalled  to  Mr.  Katz,  Mr.  Sam  Katz,  that,  at 
the  time  that  I  signed  my  contract  in  1945,  there  had 
been  a  disagreement  and  misunderstanding  as  to  the 
terms  of  that  contract.  I  had  understood  that  the  con- 
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tract  was  to  call  for  more  money  than  it  finally  came 
through  in  its  written  form.  I  told  him  that  I  be- 
lieved or  my  understanding  was  that  it  should  have 
been  $1,250  a  week  and  not  $1,150  as  it  came  through. 
He  replied  to  me  that,  in  getting  the  contract,  he  had 
had  some  opposition  in  the  executive  board  or  the 
council,  from  certain  members  of  that  council,  be- 
cause of  my  alleged  political  affiliations  and  my  ac- 
tivities within  the  Screen  Writers  Guild,  where  I  had 
been  quite  active.  And  he  asked  me  at  that  time  please 
to  accept  the  terms  as  they  were,  and  that  within  a 
year,  if  my  work  was  satisfactory,  and  he  felt  confi- 
dent it  would  be,  he  personally  would  see  that  the 
contract  was  revised  upward  and  that  the  money  that 
was  lost  during  that  period  would  more  than  be  made 
up  to  me. 

Q.  Did  you  thereafter  have  a  conversation  with 
Mr.  Vetluggin  in  connection  with  an  adjustment  of 
the  contract  and  in  connection  with  your  trade  union 
and  political  activities ?  A.     Yes;  I  did. 

Q.     And  where  did  that  conversation  take  place  ? 

Mr.  Walker:  I  should  like  to  enter  the  same  ob- 
jection as  previously  made. 

The  Court :  If  it  is  limited  to  the  trade  union,  all 
right. 

Mr.  Katz :     And  the  other  political  activity. 

The  Court :     Yes ;  if  limited  to  those  activities. 

Mr.  Katz:  It  would  be  difficult  for  Mr.  Cole  to 
cut  through  the  conversation  and  pick  that  out. 

Q.  Will  you  try  to  bear  the  court's  admonition 
in  mind? 
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The  Court:     The  objection  is  overruled. 

A.  This  conversation  took  place  in  relation  to  the 
upward  revision  of  my  contract,  which  at  that  time 
had  been  stalling  along  for  a  couple  of  months,  and 
I  asked  Mr.  Vetluggin  when  I  saw  him  whether  or 
not  the  refusal  or  the  apparent  refusal  to  conclude 
the  negotiations  on  the  contract  was  in  any  way  con- 
nected with  the  fact  that  I  had  been  extremely  active 
in  my  trade  union,  the  Screen  Writers  Guild,  and  the 
alleged  political  affiliations  which  had  been  rumored 
about.  He  assured  me  that  this  was  not  the  case  and 
that  it  was  a  question  of  how  much  money  I  was  then 
asking  for  my  services  and  whether  or  not  the  com- 
pany was  in  a  position  to  make  such  an  adjustment. 

Q.  (By  Mr.  Katz)  :  Did  you  thereafter,  follow- 
ing that  conversation,  Mr.  Cole,  talk  with  yet  an- 
other executive  of  the  studio,  at  which  time  the  mat- 
ter of  your  remaining  at  the  [364]  studio  and  your 
getting  an  even  better  contract,  and  the  problem  of 
your  trade  union  or  asserted  political  affiliations, 
were  discussed? 

Mr.  Walker :  I  assume,  your  Honor,  it  is  not  nec- 
essary for  me  to  repeat  the  same  objection. 

The  Court :  No ;  not  to  the  same  type  of  questions 
as  long  as  they  are  limited  as  I  have  indicated.  The 
objection  is  overruled. 

A.     Yes ;  I  did. 

Q.  (By  Mr.  Katz) :  Will  you  state  the  name  of 
that  official?  A.     Mr.  Benjamin  Thau. 

Q.     And  where  did  that  conversation  take  place  ? 

A.     In  Mr.  Thau's  office. 


438  Loew's  Incorporated  vs. 

(Testimony  of  Lester  Cole.) 

Q.     And  who  was  present? 

A.  Mr.  Willner,  my  agent,  Mr.  Thau,  and  Mr. 
Larry  Weingarten,  whose  exact  title  at  Metro  I  do 
not  know,  but  I  know  that  he  is  an  executive  and,  I 
believe,  a  member  of  the  council. 

Q.     What  script  were  you  working  on  at  that  time  ? 

A.     I  was  working  on  the  script  The  High  Wall. 

Q.  Will  you  be  good  enough  to  tell  us  what  was 
said  at  that  conversation  in  the  office  of  Mr.  Thau  f 

A.     I  believe  that  by  this  time  more  than  four  or 
four  and  a  half  months  had  passed  since  I  first  made 
my  request,   [365]   and,  after  some  pleasantries,  I 
tried  to  explain  to  Mr.  Thau  that  I  was  extremely 
concerned  because  a  subcommittee  of  the  House  Un- 
American  Activities  Committee  had  been  out  here, 
during  the  period  in  which  the  contract  was  not  ne- 
gotiated ;  that  my  name  had  been  mentioned  in  some 
papers  and  by  the  Committee  in  some  of  their  secret 
hearings  that  I  was  slated  to  be  ousted  from  the  in- 
dustry because  of  my  political  or  asserted  political 
activities.  And  I  said  to  Mr.  Thau,  ''If  this  is  the 
case,  if  this  is  the  reason  why  Metro  is  not  concluding 
these  negotiations,  I  am  in  a  position  now  to  get  an- 
other job  and  I  believe  it  much  better  money  and, 
therefore,  although  there  are  five  or  six  months  left 
of  this  contract,  I  will  release  you  from  it  if  you  will 
release  me,  because  I  do  not  want  to  continue  in  this 
way."  Mr.  Thau  assured  me  that  there  was  nothing, 
as  far  as  the  studio  was  concerned,  which  took  into 
consideration  these  matters  which  came  up  in  the 
newspapers,  and  that  the  matter  was  one  which  dealt 
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with  the  fact  that  Mr.  Nicholas  Schenck,  the  presi- 
dent of  the  concern,  had  to  pass  on  any  increase  in 
salary  over  $50  a  week,  and  that  money  had  been 
frozen  in  England;  that  the  economic  situation  was 
difficult  for  the  studios  at  that  time,  but  that  he  rec- 
ognized the  justice  of  my  request  and  that  he  would 
do  his  best  to  see  it  was  brought  about.  He  felt  it 
should  not  be,  if  the  contract  were  not  rewritten,  in 
terms  of  actual  upward  revision  but  in  terms  of  other 
arrangements,  and  that  he  was  going  to  speak 
to  [366]  Mr.  Louis  B.  Mayer  about  it  and  that  he  be- 
lieved Mr.  Mayer  would  want  to  have  a  talk  with  me 
about  this  and,  after  that,  that  he  felt  the  matter 
could  be  successfully  concluded. 

Q.  Did  you  see  a  Mr.  Vetluggin  at  about  the  same 
time,  yet  another  executive? 

A.     No.  I  had  seen  Mr.  Vetluggin  pre\dously. 
*  *  *  * 

Q.  (By  Mr.  Katz) :  Will  you  state  where  that 
conversation  took  place  and  who  was  present  and 
what  was  said  and  who  Mr.  Vetluggin  was,  so  that 
the  cast  of  characters  is  kept  clear  ? 

A.  Mr.  Vetluggin,  to  the  best  of  my  knowledge, 
was  an  executive  at  the  studio  in  charge  of — I  must 
confess  I  don't  know  exactly  what  he  was  in  charge 
of,  except  I  know  he  had  something  to  do  with  the 
hiring  and  firing  of  writers.  There  were  so  many 
executives  at  Metro  that  I  don't  think  I  learned 
exactly  where  each  one  fit  in.  I  don't  know  except 
that  my  agent  told  me  that  he  was  handling  this  mat- 
ter. 
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are  coming  in  to  see  me  today  and  I  intend  to  tell 

them  the  same  thing." 

Q.  Will  you  go  on  with  the  balance  of  the  con- 
versation with  Mr.  Mayer? 

A.  Yes;  I  will.  Mr.  Mayer  then  said  he  wished 
that  all  of  this  business,  talk  about  people  being  Com- 
munists, did  not  arise;  that  his  business  and  mine 
was  making  pictures.  And  he  felt  this  was  an  im- 
portant thing  and  I  agreed  with  him.  And  I  told  him 
that  the  whole  question  of  people  being  called  Com- 
munists came  up  in  the  motion  picture  industry,  and 
started  with  a  group  of  people,  one  of  whom  was 
James  Kevin  McGuinness,  who  was  an  executive  at 
that  studio  down  there  for  many  years  and  previ- 
ously was  a  writer,  and  that  Mr.  McGuinness  years 
ago  had  been  part  of  a  group  which  attempted  or 
which  had  set  up  an  organization  called  the  Screen 
Playwrights,  which  had  been,  in  fact,  a  company 
union  set  up  to  combat  the  Screen  Writers  Guild,  the 
organization  of  which  I  was  a  member,  and  that  this 
Screen  Playwrights  was  defeated  before  the  Na- 
tional Labor  Relations  Board,  and  the  Screen  Writ- 
ers Guild  was  set  up  as  a  bargaining  unit  for  writers, 
but  the  animosity  which  had  been  created  at  that  time 
had  never  ceased,  and  that  it  was  a  technique  on  the 
part  of  Mr.  McGuinness  and  his  followers  to  smear 
all  of  his  opponents  by  calling  them  Communists. 
And  I  pointed  out  that  Katherine  [370]  Hepburn 
had  been  so  smeared  and  that  Frank  Sinatra  had 
also  been  called  that  and  so  had  other  people,  in  fact, 
anybody  who  had  come  doAvn  at  any  time  for  any- 


Lester  Cole  443 

(Testimony  of  Lester  Cole.) 

thing  which  I  believed  was  imi:)ortant,  that  is,  being 
of  whatever  service  that  anyone  could  as  far  as  the 
underprivileged  were  concerned;  that  the  technique 
against  such  people  was  to  call  them  Reds,  and  that, 
as  far  as  that  was  concerned  I  was  in  with  Hepburn, 
with  President  Roosevelt  and  with  Shirley  Temple, 
w^ho  had  also  been  smeared,  in  some  pretty  good  com- 
pany. Mr.  Mayer  at  that  point  told  me  that  he  rec- 
ognized the  role  that  Mr.  McGuinness  had  played  in 
all  of  this.  He  spoke  violently  and  blasphemously 
against  Mr.  McGuinness  and  he  said  that  he  was  not 
going  to  be  influenced  by  any  such  stories;  that  he 
didn't  care  what  a  man  was  and  he  didn't  care  what 
a  man's  politics  were.  [371]  He  did  hope,  however, 
that  I  would  somehow  curtail  my  activities  in  the 
Screen  Writers  Guild  because  he  had  plans  for  me 
to  become  an  executive,  to  assist  him  in  the  studio. 
I  thanked  him.  I  was  flattered.  And  the  conversation 
concluded.  He  put  his  arm  around  me  and  led  me  to 
the  door.  I  reminded  him  at  that  point  that  the  rea- 
son I  came  in  was  in  regard  to  the  upward  revision 
of  my  contract,  which,  until  then,  had  not  been  men- 
tioned. He  told  me  not  to  worry  about  that ;  it  would 
be  taken  care  of.  And  it  was. 

The  Court :     Is  that  as  far  as  you  remember  of  the 
conversation  ? 

A.     That  is  what  I  remember,  your  Honor.  [372] 

*  *  *  * 
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December  10,  1948—10:00  o'clock  a.m. 

LESTER  COLE 
the  plaintiff,  being  recalled,  testified  as  follows: 

Direct  Examination — (Resumed) 
By  Mr.  Katz : 

Q.  You  were  ])eing-  interrogated  yesterday  al^out 
your  conversation  with  Mr.  Mayer  in  1947.  During 
that  conversation,  what  was  said  by  you  or  by  Mr. 
Mayer  in  connection  with  the  matter  of  his  family 
or  your  family  ? 

A.  Mr.  Mayer  told  me  a  rather  lengthy  autobio- 
graphical accoimt  of  his  life,  with  the  intention  of 
impressing  upon  me — 

Mr.  Walker :   Just  a  moment,  please — 

The  Court:    Just  what  he  said. 

Q.  (By  Mr.  Katz) :  Just  tell  what  he  said,  in 
substance. 

A.  In  substance,  he  said  that  a  man  who  started 
from  lowly  beginnings  and  achieved  success,  as  he 
had  done,  should  guard  that  success,  should  look 
after  himself.  I  replied  by  telling  him  that  I,  too, 
had  come  from  a  poor  family  and  I  related  some  of 
the  incidents  in  my  life.  And  I  explained  to  him  how 
under  different  circumstances  people  [378]  can  form 
different  opinions  and  how  I  had  formed  such  dif- 
ferent opinions  with  a  member  of  my  family.  And 
I  explained  to  him  that  this  was  part  of  the  things 
that  happened  to  people  as  they  either  went  into 
business  or  continued  to  work  for  employers,  but 
that  the  important  thing  was  that  with  such  differ- 
ences of  opinion  we  found  that  this  was  the  very 
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essence  of  our  lives,  of  the  American  way  of  living, 
and  the  main  thing  was  to  be  tolerant  of  the  different 
positions.  And  I  said  to  him  that  he  and  I  had 
different  positions  and  that  I  respect  his  and  that 
he  respected  mine,  he  said.  I  further  said  that  this 
was  quite  different  from  the  position  taken  by  the 
Un-American  Activities  Committee,  which,  in  my 
opinion,  was  attempting  to  prevent  this  difference  of 
opinion  which  had  been  the  traditional  American 
way  but,  rather,  to  make  everyone  conform  to  what 
they  believed  was  the  only  opinion  that  should  be 
held  by  people.  And  in  that  he  agreed  with  me. 

Q.  Now,  following  that  conversation  with  Mr. 
Mayer — it  was  before  you  were  subpoenaed  by  the 
House  Committee,  was  it  not? 

A.     Yes;  it  was. 

Q.  It  was  at  that  same  conversation  that  Mr. 
Mayer  related  to  you  what  Mr.  Mannix  had  told  the 
representatives  of  the  House  Committee  who  were 
demanding  your  discharge? 

A.     That  is  correct.  [379] 

Q.  Following  that  conversation  with  Mr.  Mayer, 
did  you  go  to  Mexico,  with  Mr.  Jack  Cummings,  on 
business  for  the  studio? 

A.  Yes;  I  did.  We  flew  to  Mexico  City  in  rela- 
tion to  the  assignment  on  which  we  were  working, 
^:he  picture  called  Zapata.  There  I  was  to  confer 
with  heads  of  the  Mexican  government  about  mak- 
ing the  picture  in  Mexico  and  about  the  various 
production  problems  which  were  concerned  with  it. 
AVe  stayed  there  about  10  days,  I  believe,  and  re- 
turned to  the  studio. 
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Q.  I  call  your  attention,  Mr.  Cole,  to  Sej^tem- 
ber  19,  1947.  Did  you  on  that  date  have  a  tele- 
phone conversation  with  Mr.  Eddie  Mannix'? 

A.     Yes;  I  did. 

Q.  Will  you  tell  us,  please,  what  that  conver- 
sation was? 

A.  I  received  a  telephone  call  from  Mr.  Mannix 
in  the  studio  barber  shop  when  I  was  getting  a 
haircut.  Mr.  Mannix  said  to  me,  "Lester,  there  is 
a  United  States  marshal  here  in  my  outer  olB&ce, 
who  w^an+s  to  serve  you  mth  a  subpoena."  He  said, 
''Do  you  want  to  duck?  Do  you  want  to  get  out?" 
And  I  said,  ''Of  course  not."  I  said,  "You  will 
find  me  in  the  third  chair  in  the  barber  shop.  I 
can  be  identified  that  way."  He  said,  "No;  I  don't 
Avant  you  to  be  served  in  a  public  place.  Would  you 
mind  going  to  Mr.  Hendrickson's  of&ce?"  [380] 
Mr.  Hendrickson  is  an  executive  at  the  studio,  I 
believe,  in  charge  of  contracts.  I  don't  know  whether 
he  is  an  attorney  or  not  but  he  handles  the  legal 
aspects  of  contracts.  He  told  me  to  go  to  Mr. 
Hendrickson's  office.  I  had  had  an  appointment 
to  be  in  Mr.  Hendrickson's  office  that  morning  and, 
when  I  left  the  barber  shop,  I  went  to  Mr.  Hen- 
drickson's office.  There  the  United  States  Deputy 
Marshal  was  waiting  and,  in  Mr.  Hendrickson's 
presence,  the  Marshal  identified  me  as  Lester  Cole 
and  handed  me  the  subpoena  from  the  House  Un- 
American  Activities  Committee. 

Q.  Was  Mr.  Hendrickson,  the  head  of  the  con- 
tract   department    of   the    studio,    present    at    the 
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time   you   were   handed   this    subpoena    from    the 

House  Committee?  A.     Yes;  he  was. 

Q.  I  have  shown  counsel  this  instrument  and 
1  will  ask  you  whether  this  is  the  subpoena  with 
which  you  were  served.  A.     Yes;  it  is. 

Mr.  Katz:  I  ask,  Judge  Yankwich,  that  this  be 
admitted  into  evidence  as  plaintiff's  exhibit,  I  be- 
lieve. No.  5. 

The  Court:     All  right;  it  may  be  received. 

The  Clerk:     Plaintiff's  Exhibit  No.  5  in  evidence. 

Q.  (By  Mr.  Katz)  :  After  you  were  thus  served 
with  a  subpoena  which  is  now  plaintiff's  Exhibit 
No.  5,  did  you  have  a  conversation  with  Mr.  Hen- 
drickson  in  his  office  at  Loew's  [381]  Incorporated? 

A.     Yes;  I  did. 

Q.  Will  you  tell  us  what  was  said  during  that 
conversation  ? 

A.  Mr.  Hendrickson  said,  "Now  that  that  is 
over,  lot's  get  down  to  our  business."  And  our 
business  at  that  time  was  the  final  reading  of  the 
amendment  to  my  contract  in  relation  to  taking  up 
my  option  and  the  additional  benefits  which  were 
guaranteed  me  in  that  amendment. 

Q.  That  is  the  document  which  is  now  plaintiff's 
Exhibit  No.  3,  is  that  correct,  which  I  now  show 
you  ?  A.     That  is  right. 

Q.  And  did  you  then,  and  after  being  thus 
served,  and  in  the  presence  of  Mr.  Hendrickson 
and  with  him,  review  the  draft  of  Plaintiff's  Ex- 
:^ibit  No.  3?  A.     Yes,  I  did. 

Q.     Had  Loew's,   Incorporated,   as   of  the  time 
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you  were  subpoenaed  and  as  of  the  time  Mr.  Hen- 
drickson  was  reading  that  draft  to  you,  yet  signed 
plaintiff's   Exhibit   No.   3?  A.     No,   sir. 

Q.     Had  you  as  yet  signed  it? 

A.     No,  sir. 

Q.     Hov/  many  days  after — I  will  withdraw  that. 

You  were  reviewing  the  amendment  to  that  con- 
tract that  afternoon,  after  the  Marshal  left,  with 
Mr.  Hendrickson.   Now,  [382]  what  else  happened? 

A.  We  reviewed  certain  aspects  which  had  been 
under  consideration  for  some  time  in  regard  to 
when  the  periods  of  vacation  would  occur.  This 
had  been  put  in  a  previous  draft  of  the  contract  in 
a  way  which  I  considered  unsatisfactory  and  it 
had  now  finally  been  changed.  I  reviewed  it  and 
paid  it  was  all  right  with  me  and  that  I  was  pre- 
pared to  sign  it.  Mr.  Hendrickson  said,  ''Let's  make 
sure  about  this.  I  want  your  agent,  Mr.  Willner, 
to  read  it  over."  This  was  then  done.  And,  follow- 
ing that,  I  signed  these  contracts. 

Q.  At  the  time  you  signed  it,  had  Loew's  as 
yet  signed  it?  A.     No;  they  had  not. 

Q.  Three  days  later  did  Loew's  forward  their 
signed  copy  to  your  agent,  which  is  now  part  of 
plaintiff's  Exhibit  No.  3? 

A.     Yes;  they  did. 

Q.  That  was  mailed  by  Loew's  on  September 
22nd,  as  shown  by  this  letter  ? 

A.     That  is  correct. 

Q.  Following  the  service  of  the  subpoena  and 
the  subsequent  procurement  of  Loew's  signatures 
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to  the  amended  contract,  did  you  continue  to  work 
on  any  particular  assignment  at  Loew^s,  Incorpo- 
rated ? 

A.     Yes;  I  did,  on  the  assigmnent  Zapata.  [383] 

Q.  And  did  you  continue  to  work  on  the  pic- 
ture, preparation  for  the  picture  Zapata,  through- 
out the  month  of  September  and  up  until  the  time 
you  left  to  go  to  Washington  pursuant  to  the  sum- 
mons which  had  been  served  upon  youf 

A.  I  continued  to  work  on  it  even  after  that, 
while  I  w^as  in  Washington. 

Q.  Did  you,  before  you  left  to  go  to  Washington, 
have  a  conversation  with  your  producer,  Mr.  Cum- 
mings,  about  continuance  of  work  on  Zapata? 

A.     Yes;  I  did. 

Q.  If  you  did,  tell  us  what  your  conversation 
was. 

A.  Well,  the  subpoena  called  for  my  appear- 
ance in  Washington  on  the  23rd  of  October.  It 
was  served  on  the  19th  of  September,  and  that 
was  about  five  weeks'  time.  Prior  to  this,  it  had 
been  estimated  by  Mr.  Cummings  that  at  least  eight 
to  ten  weeks  would  be  necessary  for  the  comple- 
tion of  that  aspect  of  the  work,  which  was  an 
extended  outline  of  the  screen  play.  And,  therefore, 
Mr.  Cummings  asked  me  whether  I  wouldn't  in- 
tensify and  double  my  efforts  in  getting  this  work 
done.  I  told  him  that  I  would  and  I  worked  day 
and  night  in  order  to  get  the  work  done.  But  by 
the  time  it  was  necessary  for  me  to  leave,  it  was 
still  not  completed. 
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Q.     Go  ahead. 

A.  Therefore,  I  told  him  that  I  would  work  on 
it  while  traveling  and  whatever  time  I  had  back 
in  Washington,  and  I  [384]  continued  to  do  so, 
sending  final  changes  and  additions  of  scenes  back 
to  be  tyi)ed  by  my  secretary,  and  also  had  some 
telephone  conversations  for  changes  in  earlier  parts 
of  the  manuscript.  This  continued,  I  would  say, 
for  the  first  week  that  I  was  in  Washington.  About 
that  time,  I  believe,  within  a  week  or  ten  days 
after  I  had  left,  the  work  was  completed  and  in 
the  studio's  hands. 

Q.  That  is,  you  sent  this  work  on  from  Wash- 
ington while  you  were  waiting  to  be  called! 

A.     That  is  right. 

Q.  On  October  19,  1947,  were  you  at  the  Shore- 
ham  Hotel  in  Washington,  D.  C? 

A.     Yes;  I  was. 

Q.  Do  you  remember  what  that  day  of  the 
week  was?  A.     Sunday,  I  believe. 

Q.  The  hearings  began  on  Monday,  October 
20th.  Is  that  the  day  before  the  hearings  themselves 
began?  A.     Yes;  it  was. 

Q.  Did  you  at  that  time  know,  that  is,  on  Octo- 
ber 19,  1947,  that  your  attorneys  were  going  to  see 
the  representatives  of  the  Producers  Association 
who  were  then  also  at  the  Shoreham  Hotel? 

A.     Yes,  sir;  I  did.  [385] 

Q.  (By  Mr.  Katz)  :  And  before  your  attorneys 
J  eft  to  see  the  representatives  of  the  producers, 
did  you  see  a  counterpart  of  this  document  which 
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]ias   been   introduced   into   evidence   as   Plaintiff's 

Exhibit  No.  4?  A.     Yes,  I  did. 

Mr.  Katz:  I  would  like,  your  Honor,  to  read 
this  in  sequence  at  this  time. 

The  Court:     All  right. 

[Printer's   Note:   Plaintiff's   Exhibit   4  was 
read  to  the  jury.] 

¥      *      *     * 

Q.  (By  Mr.  Katz)  :  As  I  understand  it,  after 
you  read  the  telegram  which  I  have  just  read  to 
the  jury,  you  understood  that  your  attorneys  were 
going  to  see  the  producers'  representatives  and  at- 
iorneys,  is  that  correct?  A.     Yes. 

Q.  And  that  evening,  did  your  attorneys,  in- 
cluding Judge  Kenny,  come  back  to  your  suite  in 
the  Shoreham  Hotel  and  tell  .you  that  they  had 
seen  the  producers'?  A.     Yes,  they  did. 

Mr.  Katz:  I  am  going  to  be  met  with  an  ob- 
jection that  it  is  hearsay,  and  so  I  am  going  to 
anticipate  it  by  [389]  simply  asking  you:  Did  Mr. 
Kenny  make  a  report  to  you  on  his  conversation 
Avith  Mr.  Johnston,  Mr.  McNutt  and  Mr.  Maurice 
Benjamin'?  A.    Yes,  he  did. 

Q.  Now,  you  heard  the  report  that  Mr.  Kenny 
made  to  you  that  evening,  of  course? 

A.     Yes. 

Q.  You  heard  the  testimony  of  Mr.  Kenny  on. 
the  stand  under  oath  preceding  you? 

A.    Yes,  I  did.  [390] 


*  *  *  * 


Q.     Mr.    Cole,   you   stated   that   Mr.   Kenny   re- 
ported to  you  the  substance  of  the  conversations 
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had  with  the  producers,  is  that  correct? 

A.     Yes,  sir. 

The  Court:  All  right.  You  were  here  when 
lie  testified  yesterday'?  A.     Yes,  I  was. 

The  Court:  You  heard  him  give  the  summary 
of  this  conversation  that  took  place,  that  took  an 
hour  or  so?  A.     Yes,  I  did. 

Q.     Is  your  recollection  of  it  the  same  as  his? 

A.     Yes,  sir. 

Q.  If  you  were  asked  verbatim  each  question 
or  substantially  the  same  questions  he  was  asked, 
would  you  give  substantially  the  same  answers? 

A.     In  substance,  yes,  your  Honor. 

The  Court:     In  substance. 

Q.  Is  there  anything  that  he  told  you  as  to 
what  took  place  which  you  did  not  hear  him  state 
from  the  witness  stand,  or  which  you  could  add 
according  to  your  recollection? 

A.     Nothing  that  I  can  recall,  your  Honor.  [392] 

*  *  *  * 

Q.  (By  Mr.  Katz)  :  Now,  as  I  understand  it, 
you  answered  Judge  Yankwich  that  you  did  hear 
Mr.  Kenny's  report  and  if  you  were  asked  about 
it,  you  would  testify  substantially  as  Mr.  Kenny 
did  with  respect  to  the  report  he  gave  concerning 
that  conversation  with  the  producers'  representa- 
tives ?  A.     Yes. 

Q.  All  right.  Now,  your  subpoena  called  for 
you  to  testify  on  October  23,  1947,  did  it  not? 

A.     Yes,  it  did. 

Q.  When,  however,  were  you  actually  called  to 
testify    before    J.    Parnell    Thomas,    Congressman 
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Vail  and  McDowell? 

A.     On  the  30th  of  October. 

Q.  Now,  before  you  testified  on  the  30th  of 
October,  was  your  attention  called  to,  and  did  you 
see,  first,  this  ad  of  the  motion  picture  producers 
association  signed  by  Eric  Johnston  which,  in  the 
interest  of  convenience  I  ask  [395]  be  marked  sim- 
ply for  identification  at  this  time,  Judge 

The  Court:     All  right. 

The  Clerk:  Plaintiff's  Exhibit  6  for  identifi- 
cation. 

Q.  (By  Mr.  Katz)  :  Did  that  ad  which  is  now 
Plaintiff's  Exhibit  6  appear  in  the  Washington 
Post,  as  well  as  the  New  York  Times? 

A.  Yes,  it  did.  I  saw  it  in  the  New  York 
Times,  as  well. 

Q.  And  you  saw  it  while  you  were  at  Wash- 
ington and  before  you  testified  on  the  30th? 

A.     That  is  correct. 

Mr.  Katz:  Now,  we  have  a  stipulation,  haven't 
we,  that  this  is  in  fact  the  ad  placed  by  the  Motion 
Picture  Association  of  America,  Inc.,  signed  by  its 
president,  Eric  Johnston? 

Mr.  Walker:     We  have. 

Mr.  Katz:  All  right.  Now,  I  offer  into  evidence 
as  Plaintiff's  Exhibit  No.  6  in  evidence  the  ad 
which  has  heretofore  been  marked  as  No.  6  for  iden- 
tification. 

The  Court:     It  may  be  received. 

The  Clerk:     Plaintiff's  Exhibit  6  in  evidence. 
(Plaintiff's  Exhibit  No.  6  was  read  to  the 
jury.) 
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In  America,   we  hold  that  the   individual   is   a 

higher  power  than  the  state  which  derives  from  him 

its  own  authority  and  must  treat  him  accordingly. 

The  sovereign  rights  and  dignity  of  the  individual 

supersede  all  else.   There  is  no  place  in  our  society 

for  any  procedure  or  practice  which  cuts  away  part 

of  those   rights.    There   can  be  no   such   thing   in 

America  as  a  half-citizen. 

*     *     * 

One  of  the  most  precious  heritages  of  our  civili- 
zation is  the  concept  that  a  man  is  innocent  until 
he  is  proved  guilty.  This  concept  is  so  dear  to  us 
that  we  say  it  is  better  for  twelve  guilty  men  to 
escape  than  for  one  innocent  man  to  suffer. 

This  is  in  direct  contradiction  to  the  practice 
of  the  police  state.  In  Russia,  the  state  has  all 
the  rights,  and  the  individual  has  none.  There  a 
man  is  guilty  until  he  proves  his  innocence,  and 
too  often  innocent  men  are  condemned  before  a 
guilty  one  is  found. 

We  surround  our  defendants  in  courts  of  law 
with  a  multitude  of  protective  devices.  To  name 
hut  a  few 

We  assign  them  counsel  when  they  cannot  them- 
selves affoi'd  it;  they  have  the  right  of  cross-ex- 
amination; prospective  jurors  can  be  challenged; 
and  the  judge  himself  can  be  disqualified  on  grounds 
of  prejudice. 

These  protections  and  safeguards  are  denied  or 
short-circuited  in  Congressional  inquiries. 

I  do  not  suggest  that  investigating  committees 
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adopt  and  pursue  the  procedure  of  the  courts.  We 
cannot  expect  the  identical  procedure  of  a  court 
of  law  and  accomplish  the  purpose  of  a  Congres- 
sional investigation. 

I  am  suggesting  only  that  there  are  too  many 
weaknesses  and  evils  in  present  procedure.  I  am 
proposing  a  fresh  look  as  a  basis  for  reform.  Be- 
sides the  right  of  the  individual,  there  is  another 
vital  factor.  Whenever  a  Congressional  committee 
in  its  effort  to  expose  or  develop  facts  has  injured 
nn  innocent  individual,  it  has  injured  itself  more. 
The  entire  institution  of  the  Congress  suffers.  We 
arm  the  advocates  of  paternalism  and  the  police 

state  and  undermine  the  legislative  system. 

*     *     » 

Congress,  the  representative  body  of  the  peo- 
ple, must  be  scrupulous  in  its  relationship  with 
the  people,  and  as  an  institution  must  be  at  all 
times  above  reproach. 

Today,  the  individual  is  crushed  in  many  lands. 
'J'he  eyes  of  the  people  of  the  world  who  want  lib- 
erty and  freedom  look  to  America  as  the  last  hope 
and  the  last  refuge  of  free  and  dignified  men. 

Congress  must  take  positive  action  to  re-empha- 
size the  rights  of  man,  the  citizen. 

I  earnestly  appeal  to  you  to  initiate  this  needed 
reform  at  the  next  session  of  the  Congress. 

/s/  ERIC  JOHNSTON, 
Motion  Picture  Association  of  America,  Inc.,  1600 
Eye  Street,  N.  W.,  Washington  6,  D.  C. 

This  Advertisement  Is  Published  as  a  Public 

Service 
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•w       *       *       * 

Q.  (By  Mr.  Katz) :  As  I  understand  it,  the 
ad  which  I  have  just  read  was  seen  and  read  by 
you  on  the  morning  it  appeared  prior  to  your  tes- 
tifying on  October  30th? 

A.     That  is  correct. 

Mr.  Walker:  I  don't  think  counsel  gave  us 
the  date  on  which  the  advertisement  appeared? 

Mr.  Katz:  October  26,  1947,  is  the  date.  That 
was  a  Sunday.  It  appeared  in  a  Sunday  paper.  I 
am  sorry.    Monday,  October  27,  1947. 

Mr.  Selvin:     In  the  morning. 

Mr.  Walker:     In  the  morning  paper. 

Mr.  Katz:     Yes,  Monday,  October  27th,  1947. 

Q.  Now,  Mr.  Cole,  prior  to  the  time  that  you 
testified  on  October  30th,  1947,  was  your  atten- 
tion called  to  published  statements  by  Paul  V. 
McNutt,  counsel  for  the  Motion  Picture  Producers 
Association,  concerning  his  advice  with  respect  to 
a   blacklist?  A.     Yes,   it  was.    [402] 

4;     *    *    * 

Mr.  Katz:  We  have  shown  the  published  state- 
ment of  Mr.  McNutt  to  counsel. 

Mr.  Selvin:     Subject  to  correction. 

Mr.  Katz:  With  that  stipulation,  we  offer  it, 
subject  to  correction.   We  can  check  it  again. 

Mr.  Walker:     Subject  to  correction. 
(Plaintiff's  Exhibit  No.  7.) 

Q.  (By  Mr.  Katz) :  Was  this  statement  of 
Mr,  Paul  McNutt,  counsel  for  the  Motion  Picture 
Producers,   called   to  your  attention   and  did  you 
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see  it  in  the  press  in  Washington,  D.  C,  on  Oc- 
tober 22,  1947,  before  you  testified? 
A.     Yes;  I  did. 

(Plaintiff's  Exhibit  7  was  read  to  the  jury.) 


*  *  *  * 


Q.     That  statement  did  come  to  your  attention? 

A.     Yes;  it  did. 

Q.     On  October  23,  1947?  [403] 

A.     Yes. 

Q.  Before  you  testified,  was  your  attention 
called  to  a  speech  made  by  counsel  Paul  V.  Mc- 
Nutt,  for  the  Motion  Picture  Producers,  over  the 
National  network,  ABC? 

A.     Yes;  it  was. 

Q.  Did  you  both  hear  and  read  the  transcript 
of  Mr.  McNutt's  nationwide  statement  concerning 
ihis  investigation,  before  you  testified? 

A.     I  heard  the  speech  on  the  air  and  I  read 

such  sections  of  it  as  appeared  in  the  press.  [404] 

*  *  *  * 

The  Clerk:     Plaintiff's  Exhibit  7  in  evidence. 

PLAINTIFF'S    EXHIBIT    No.    7 

[The  New  York  Times,  Wednesday,  Oct.  22,  1947.] 

At  the  close  of  the  session  Paul  V.  McNutt,  coun- 
sel for  the  Motion  Picture  Producers  Association, 
held  a  press  conference  in  which  he  asserted  the 
industry  insisted  that  there  was  no  Communist 
])ropagaRda  in  its  pictures.  He  stated:  ''As  I  lis- 
tened to  the  evidence  the  last  two  days,  even  the 
most  damning  evidence  shows  that  they  are  98  j)er 
cent  pure  and  that  is  as  good  as  Ivory  soap." 
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Mr.  McNutt,  a  former  Governor  of  Indiana  and 
former  High  Commissioner  of  the  Philippines, 
called  on  the  committee  to  furnish  a  list  of  allegedly 
tainted  pictures,  saying  that  the  industry  was  ready 
to  defend  them.  He  declared  that  Representative 
J.  Parnell  Thomas,  committee  chairman,  had 
turned  down  several  requests  for  the  list. 

He  said  also  that  as  a  lawyer  he  would  advise 
the  industry  to  avoid  concerted  action  to  compile 
a  blacklist  of  Communist  writers,  directors  and 
other  studio  employes  with  the  idea  of  denying 
employment  to  them. 

Such  action,  he  asserted,  was  without  warrant 
of  law  and  was  not  in  accord  with  an  announced 
policy  of  Congress  or  rulings  of  the  Supreme  Court, 
and,  therefore,  would  involve  the  producers  in  seri- 
ous legal  difficulties. 

Hollywood  films,  he  declared,  spoke  for  them- 
selves and  the  American  public  was  capable  of 
judging  them. 

Mr.  Katz:  And  this  is  the  transcript,  Plaintiff's 
Exhibit  No.  8,  of  what  Mr.  McNutt  said  over  the 
nationwide  hookup  over  ABC,  on  October  22,  1947. 

The  Clerk:     Is  this  admitted,  your  Honor. 

The  Court:     Yes. 

The  Clerk:     Plaintiff's  Exhibit  8  in  evidence. 

Q.     (By  Mr.  Katz)  :     Did  you  see  or  was  your 

attention  called  to  the  published  statement  of  Mr. 

Paul  McNutt,  on  October  23,  1947,  to  the  effect  that 

Mr.  McNutt  was  shocked  to  see  the  violence  done 

to  the  principle  of  free  speech  during  the  hearing 

this  morning?  A.     Yes;  it  was.  [405] 

*  *  *  * 
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PLAINTIFF  ^S    EXHIBIT    No.    8 

From   Hollywood   Reporter  '1 

October  23,  1947 

Paul  V.  McNutt  01]  ABC,  October  22,  1947. 

"Free  speech  is  the  foundation  of  the  American 
Constitutional  System.  The  right  to  speak,  to  hear 
and  to  see,  is  a  sacred  principle  with  us.  It  sets 
us  off  from  the  police  states  where  the  press,  the 
radio  and  the  screen  are  shackled  and  enslaved. 
Under  our  Constitution,  neither  a  Congressional 
Committee  nor  any  arm  of  the  government  has  a 
right,  nor  should  desire,  to  curtail  in  any  way  the 
freedoms  guaranteed  to  the  people.  It  does  not  re- 
quire a  law  to  cripple  the  right  of  free  speech.  In- 
timidation and  coercion  will  do  it.  Fear  will  do  it. 
Freedom  simply  cannot  live  in  an  atmosphere  of 
fear. 

**The  motion  picture  industry  cannot  be  a  free 
medium  of  expression  if  it  must  live  in  fear  of 
a  damning  epiteth,  Sm- American, '  whenever  it  elects 
to  introduce  a  new  idea,  produce  a  picture  typical 
of  the  status  quo,  or  point  up  through  a  picture 
some  phase  of  our  way  of  life  which  needs  improve- 
ment., 

''Freedoms  cannot  be  segregated  and  separated. 
If  the  screen's  rights  of  free  speech  are  trampled 
on,  then  the  rights  of  the  press  and  the  radio  are 
placed  in  jeopardy.  If  the  motion  picture  industry 
can  be  called  before  a  committee  and  challenged 
on   the   content   of   the   screen,   then  why  not  the 
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newspaper,  radio,  magazine  and  book-publishing 
business?  Will  they  be  safe  if  some  Congressional 
Committee  is  allowed  to  try  to  dictate  and  control 
the  screen's  content?   Of  course,  they  won't. 

"Democracy  flourishes  best  when  ideas  compete 
with  one  another.  Totalitarian  states  deny  the  right 
of  competition  of  ideas.  It's  the  suppression  and 
not  the  circulation  of  ideas  that  we  must  fear  in 
America.  Therefore,  on  freedom  of  speech  we 
shall  not  yield  a  fraction  of  an  inch.  We  shall  not 
abandon  this  basic  American  principle.  We  shall 
fidit  for  this  freedom,  defend  this  freedom  with 
all  our  strength. 

"The  industry  has  been  charged  with  putting 
subversive,  un-American  propaganda  on  the  screen. 
There  has  not  been  one  shred  of  evidence  to  sup- 
port the  accusation.  There  never  will  be,  for  the 
motion  picture  producers  whom  I  represent  hate 
and  loathe  Communism.  The  pictures  are  the  best 
evidence.    They  speak  for  themselves." 

*  *    -x-    * 

Q.  (By  Mr.  Katz) :  This  is  a  copy  of  state- 
ments of  Mr.  [408]  McNutt,  is  it,  that  you  read 
and  which  were  called  to  your  attention  on  or  about 
October  23,  1947,  before  you  testified? 

A.     Yes,  sir. 

Mr.  Katz:     That  is  Plaintiff's  Exhibit  No.  9. 

The  Court:     It  may  be  admitted. 

The  Clerk:  Plaintiff's  Exhibit  No.  9  in  evi- 
dence. [409] 

*  *  *  * 
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PLAINTIFF'S    EXHIBIT    No.    9 

From  a  News  Story  in  the  New  York  Times 
October  23,  1947,  Page  15 

McNutt  declared  himself  ''shocked  to  see  the 
violence  done  to  the  principle  of  free  speech  dur- 
ing the  hearing  this  morning." 

''How  would  your  editors  like  to  be  told  what 
should  be  put  in  the  editorial  page?"  he  exclaimed 
to  the  crowd  of  reporters  encircling  him.  In  his 
statement  repeating  his  extemporaneous  remarks, 
Mr.  McNutt  declared: 

"It  became  perfectly  apparent  during  the  chair- 
man's questioning  of  Mr.  McGuinness  that  the  pur- 
pose was  to  try  to  dictate  and  control  through  the 
device  of  the  hearings  what  goes  on  the  screens  of 
America. 

"This  is  no  concern  of  any  Congressional  Com- 
mittee. It  is  the  concern  solely  of  those  who  pro- 
duce motion  pictures. 

"You  don't  need  a  law  to  impair  the  constitu- 
tional rights  of  free  speech.  It  can  be  done  by 
intimidation  and  coercion.  That  is  the  way  of 
totalitarian  regimes  which  we  all  hate. 

"We  shall  fight  to  continue  a  free  screen  in 
America.  We  fought  for  it  when  freedom  of 
speech  was  challenged  before  the  Senate  commit- 
tee in  194L  The  industry  asserted  then  its  right 
to  choose  the  material  to  be  used  on  the  screen.  It 
emphatically  reasserts  that  right  today,  and  ac- 
cepts the  full  responsibility  for  screen  content." 
*  *  *  * 
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Q.  (By  the  Court)  :  Mr.  Cole,  I  show  you  a 
statement,  which  I  am  not  going  to  characterize  as 
anything  except  that  it  purports  to  contain  some 
language  of  Mr.  McNutt,  and  I  will  ask  you  if  you 
saw  in  the  press  a  statement,  in  substance,  as  the  one 
I  have  just  handed  to  you,  attributed  to  the  same 
person.  A.     Yes;  I  did. 

The  Court:  All  right.  Now  you  take  over  from 
there,  Mr.  Katz. 

Mr.  Katz:  May  I  have  this  marked  in  e^ddence, 
please  ? 

The  Court :    All  right. 
*  *  *  *  [411] 

[Plaintiff's  Exhibit  10  was  read  to  the  jury.] 

EXHIBIT  No.  10 

From  a  News  Story  in  the  New  York  Times 
October  25,  1947 

Mr.  McNutt,  .  .  .  issued  this  statement: 

"We  have  been  saying  all  along  that  one  of  the 
basic  issues  in  this  investigation  is  free  speech. 

''The  dangers  to  free  speech  inherent  in  this  in- 
quiry were  sharply  pointed  up  in  the  attacks  on  the 
press  at  the  hearings  this  morning. 

"We  have  said  that  when  the  free  screen  was 
singled  out  first  for  attacks  on  its  rights  of  freedom 
of  expression,  then  the  press,  the  radio  and  other 
instruments  of  communication  would  not  be  immune. 

"The  press  was  challenged  today.  Will  it  be  radio 
programs  tomorrow  ?  Books  and  magazines,  the  next 
day  ?  Where  will  it  end  ? 
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"These  are  very  real  threats  to  the  freedom  guar- 
anteed by  the  Bill  of  Rights  to  the  American  people." 

Q.  (By  Mr.  Katz) :  There  were  other  statements 
of  Mr.  McNutt,  that  appeared  in  the  press,  attributed 
to  him,  that  came  to  your  attention  before  you  testi- 
fied on  October  30,  1947? 

Mr.  Walker:    That  is  objected  to  as  immaterial. 

The  Court :  I  will  allow  it  to  be  answered  just  yes 
or  no  but  not  beyond  that;  not  as  to  the  contents. 

Mr.  Katz :  I  didn't  intend  for  him  to  answer  it  in 
that  way.  But  at  the  appropriate  time,  we  will  offer 
just  those  quotes. 

The  Court:    Yes.  [415] 

Q.  (By  Mr.  Katz)  :  Will  you  answer  that  ques- 
tion ?  A.     Yes. 

¥:      ■¥:      ^      ^ 

Q.  (By  Mr.  Katz)  :  On  the  evening  of  Sunday, 
October  26,  1947,  did  you  hear  a  nationwide  broad- 
cast, from  Hollywood,  from  the  Committee  on  the 
First  Amendment?  A.     Yes;  I  did. 

Q.  On  that  broadcast  did  certain  persons,  known 
to  you  to  be  employees  of  Loew's,  Incorporated, 
appear  ?  A.     Yes ;  they  did. 

Q.  And  they  made  statements  over  the  air  con- 
cerning this  hearing?  A.     Yes,  sir. 

Mr.  Katz:  Judge  Yankwich,  we  have  transcripts 
of  the  radio  broadcast.  Perhaps  the  better  way  to 
handle  it  would  be  to  play  it  to  you  first  so  that  you 
may  determine  whether  you  believe  it  should  go  to 
the  jury  or  not. 

The  Court:  I  can  save  you  the  trouble.  It  is  not 
going  [416]  to  the  jury.  I  don't  think  it  is  material. 
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Unless  there  were  also  representatives  of  the  com- 
pany who  heard  it,  it  is  not  material  at  all  because 
the  mere  fact  that  other  employees  took  an  attitude 
does  not  bind  the  defendant  nor  warrant  him  in  as- 
suming that  they  may  not  choose  to  sanction  the 
conduct  he  proposed  to  indulge  in  when  he  got  to 
Washington.   [417] 

Mr.  Katz :  We  will  not  argue  this  point  with  the 
court  because  I  know  it  remains  open.  We  think  there 
are  theories  for  its  admissibility,  but  in  the  interests 
of  time,  we  will  step  to  another  matter,  and  present 
that  more  fully  to  the  court  subsequently,  if  we  may 
be  permitted  to  argue  it  at  a  future  time,  which  I 
know  you  will  let  us  do,  outside  of  the  presence  of 
the  jury. 

The  Court :  I  will  hear  you  outside  of  the  presence 
of  the  jury. 

Mr.  Katz :    All  right. 

The  Court:  But  I  cannot  see  any  theory  upon 
which  what  other  employees  did  before  he  took  ac- 
tion can  be  material  to  this  phase  of  the  case.  It 
may  be,  on  the  equitable  side  of  the  case  or  on  my 
side  of  the  case. 

It  might  be  material  as  to  the  scope  of  any  judg- 
ment or  declaration,  but  not  as  to  the  question  which 
the  jury  must  determine,  which  is  simply  this: 
whether  this  conduct  had  the  effect  in  the  prohibitory 
clause — 

Mr.  Katz :    We  think  it  goes  to  that  point. 

The  Court:  No,  it  does  not.  Regardless,  I  don't 
want  to  hear  it.  Incidentally,  I  am  not  going  to  take 
the  time  to  hear  it,  but  I  may  say  now  that  I  heard 
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that  broadcast.  It  happened  to  be  one  of  the  few 
matters  that  I  heard.  I  know  its  contents.  I  followed 
the  theories  of  the  women,  the  persons  who  came 
there  and  the  persons  who  had  portions  of  the  [418] 
Bil]  of  Rights  and  the  like,  so  far  as  my  memory 
goes — 

Mr.  Katz :    Your  memory  is  very  good. 

The  Court:  Thanks  for  the  compliment,  but  I 
cannot  see  that  anything  like  that  can  have  any 
bearing  on  your  case,  and  I  will  let  you  put  it  in  the 
record  more  fully,  but  I  want  to  tell  you  that  I  don't 
want  to  keep  the  jury  out  too  long  while  this  matter 
is  being  argued.  We  will  have  a  short  recess,  anyway. 
If  you  want  to  argue  it  at  any  time  before  I  call  in 
the  .i^iry,  we  will  do  it.  If  not,  we  will  postpone  it 
until  some  other  time,  but  I  can  dispose  of  it  very 
quickly  without  listening  to  the  broadcast.  The  broad- 
cast took  half  an  hour,  if  I  remember  rightly,  and 
I  am  not  going  to  listen  to  it,  regardless,  because  I 
know  its  contents,  unless  you  show  me  that  Dore 
Scharj^  or  some  other  men  connected  with  the  studios, 
with  the  industry,  and  more  particularly  somebody 
connected  with  this  defendant,  had  something  to  do 
with  it,  so  that  this  plaintiff  had  the  right  to  rely 
upon  the  assumption  that  they  sanctioned  the  action 
he  was  about  to  take.  I  think  they  are  not  concerned 
with  it  at  all. 

Mr.  Katz:  We  think  we  can  show  you  that,  but 
we  will  argue  it  with  you  during  the  recess. 

The  Court:  We  will  take  a  short  recess  and  the 
court  admonishes  the  jury.  Well,  the  usual  admoni- 
tion has  been  given.  We  will  take  a  recess. 

[419] 


*     *     *     * 
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Q.  (By  Mr.  Katz) :  Mr.  Cole,  before  you  testi- 
fied before  Mr.  Thomas,  Mr.  Vail  and  Mr.  McDowell 
on  October  30, 1947,  did  you  hear  the  testimony  given 
by  Mr.  Eric  Johnston,  president  of  the  Producers' 
Association  at  that  hearing?  I  particularly  call  your 
attention,  in  the  interest  of  time — I  have  laid  before 
you  a  transcript  of  the  hearing  and  will  you  turn  to 
transcript  page  313 ;  I  have  discussed  this  with  coun- 
sel. Judge  Yankwich,  so  that  it  may  be  clear,  this  part 
deals  with  the  matter  that  was  gone  into  in  the 
deposition  of  Mr.  Mannix  with  reference  to  the  three- 
point  program  of  the  producers;  the  first  point,  in- 
sistence upon  a  fair  and  objective  investigation  by 
Thomas '  Un-American  Committee ;  the  second  point, 
the  request  of  Mr.  Johnston  that  persons  be  dis- 
charged because  of  their  asserted  political  belief; 
third,  that  Mr.  Byrnes  be  appointed  attorney;  and 
the  reason  I  am  doing  this  is  because  Mr.  Johnston 
says  the  second,  which  is  the  point  about  employment, 
was  turned  down,  so  that  it  may  be  clear  to  the  court 
and  to  the  jury. 

I  call  your  attention  to  page  313  and  ask  you  to 
read  the  matter  that  you  heard  stated  by  Mr.  John- 
ston before  you  testified  and  which  is  set  out  at  page 
313,  starting  at  the  place  that  I  have  indicated  and 
shown  to  counsel  for  the  producers.  [420] 

A.  Yes,  I  was  present  at  the  hearings  and  heard 
this. 

Q.     And  is  that  what  Mr.  Johnston  said? 

A.    Yes,  it  is.  ' 

*  *  *  * 
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Mr.  Katz:  This,  as  I  said,  is  the  extract  of  the 
testimony  of  Mr.  Eric  Johnston  on  October  27,  1947, 
and  it  is  a  colloqu}^,  questions  and  answers  of  him, 
by  Mr.  Stripling-,  the  [421]  investigator  for  the 
committee,  and  has  reference  to  the  so-called  three- 
point  program,  the  first  point  dealing  with  the  in- 
sistence of  the  producers  for — 

Mr.  Selvin:  Just  a  moment,  please.  Mr.  Katz  is 
going  to  read  it. 

The  Court:  To  read  it,  and  don't  comment  on  it, 
please.  Just  tell  them — they  will  understand  what  it 
is.  If  they  do  not,  we  will  explain  it  to  them,  what  he 
is  talking  about. 

Mr.  Katz:  "Mr.  Chairman,"  this  is  Mr,  Johnston 
speaking,  not  I — 

"Mr.  Johnston:  'Mr.  Chairman,  the  Association 
of  Motion  Picture  Producers  at  Los  Angeles  adopted 
the  first  and  third.  They  did  not  adopt  the  second. 
The  second  is  the  agreement  not  to  employ  proven 
Communists  in  Hollywood  on  jobs  where  they  would 
be  in  a  position  to  influence  the  screen.  They  did  not 
adopt  that  for  several,  what  they  thought,  were  very 
good  reasons. 

"Mr.  Stripling:  Would  you  pardon  me  just  a 
moment  ? 

' '  Mr.  Johnston :    May  I  complete  ? 

' '  Mr.  Stripling :    Complete  your  statement  ? 

"Mr.  Johnston:    Yes. 

' '  Mr.  Stripling :    Yes,  certainly. 

' '  Mr.  Johnston :  The  first  reason  assigned  was  that 
for  us  to  join  together  to  refuse  to  hire  someone 
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or  some  people  would  be  a  potential  conspiracy,  and 

our  legal  counsel  advised  [422]  against  it. 

''Second,  who  was  going  to  prove  whether  a  man 
was  a  Communist  or  not  ?  Was  it  going  to  be  by  due 
process  of  law  in  the  traditional  American  manner, 
or  was  it  to  be  arrogated  to  some  committee  in  Holly- 
wood to  say  he  was  a  Communist,  or  some  producer, 
and  if  they  said  he  was  a  Communist  they  might 
at  some  future  time  find  he  was  a  Republican,  a 
Democrat,  or  a  Socialist,  and  not  hire  him. 

'*In  other  words,  who  is  going  to  prove  that  this 
man  was  a  Communist  ?  And  under  what  methods  ? 

"Third,  that  it  was  the  duty  of  Congress  to  deter- 
mine two  things:  First,  was  a  Communist  an  agent 
of  a  foreign  government — as  I  believe  he  is  and/or 
second,  is  he  attempting  to  overthrow  our  Govern- 
ment by  unconstitutional  means.  Therefore,  it  was 
up  to  Congress  to  make  these  two  determinations 
before  we  could  take  action. 

''I  must  confess" — 

This  is  Mr.  Johnston: 

' '  I  must  confess  they  convinced  me  they  were  right 
on  all  three  points,  Mr.  Chairman,  and  that  is  the 
reason  they  did  not  attempt  No.  2." 

I  believe  that  should  be  "adopt  No.  2". 

"Mr.  Stripling:  Did  you  urge  the  adoption  of 
No.  2? 

"Mr.  Johnston:  I  did;  I  urged  the  adoption  of 
No.  2  but  the  questioning  from  our  legal  counsel 
present,  and  from  the  [423]  membership  present, 
convinced  me  I  was  wrong." 

You  heard  that  testimony  of  Mr.  Johnston? 
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A.    Yes,  I  did. 

Q.  Then,  on  October  30,  1947,  did  you  appear 
pursuant  to  that  subpoena  in  the  hearing  room  ? 

A.     Yes,  I  did. 

Q.  Would  you  describe  that  hearing  room,  Avhen 
you  appeared  as  a  witness  on  October  30,  1947  ? 

A.  Well,  it  was  a  large  room,  more  than  twice 
the  size  of  this  courtroom.  There  were  over  90  news 
reporters  there  from  all  over  the  country  and  from 
the  foreign  press.  The  whole  room  was  equipped  with 
batteries  of  electric  lights  for  the  accommodation  of 
cameras  and  all  the  sound  equipment  for  the  radio. 
There  were  microphones  on  the  witness  stand  and  on 
the  stand  before  the  committee  or  the  subcommittee, 
which  was  present,  and  the  flashlight  bulbs,  of  course, 
were  popping  all  over  in  the  face  of  the  witness, 
myself,  as  I  took  the  stand. 

Q.     Were  flashlights  popping  in  your  eyes  ? 

A.     Yes,  sir. 

Q.  And  before  you  took  the  stand,  had  you  ol)- 
served  whether  other  witnesses  who  preceded  you 
had  handed  up  prepared  statements  which  they 
sought  to  read?  A.     Yes,  I  did. 

Q.  Who  were  some  of  the  witnesses  who  preceded 
you  who  [424]  had  prepared  written  statements 
which  they  handed  up  to  the  committee  to  read? 

A.  Well,  there  was  Mr.  Mayer,  there  was  Mr. 
Warner,  there  was  Mr.  McNutt  and  there  was  Mr. 
Johnston. 

Q.  They  had  asked  permission  to  read  statements 
and  were  allowed  to  read  their  statements,  is  that 
right?  A.     That  is  right,  yes. 
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Q.  Had  you,  with  you,  a  written  statement  which 
you  sought  to  read?  A.    Yes,  I  did. 

Q.  Did  you  ask  permission  to  read  that  state- 
ment? A.     Yes,  sir. 

Q.  Were  you  granted  permission  to  read  the 
statement?  A.     No,  I  was  not. 

Mr.  Katz:  I  show  you  here,  counsel,  an  exact 
copy  of  the  statement  which  Mr.  Cole  requested  to 
read  and  ask  that  you  identify  it.  I  just  ask  you  to 
examine  it. 

Mr.  Selvin:  Well,  I  will  accept  your  statement 
that  it  is  a  correct  copy, 

Mr.  Katz:  May  it  just  be  marked  for  identifica- 
tion? 

The  Court:  At  this  time  it  may  be  marked  for 
identification. 

The  Clerk :  Plaintiff 's  Exhibit  13  marked  for  iden- 
tification. 

Q.  (By  Mr.  Katz)  :  In  the  transcription  of  your 
statements  [425]  before  the  House  Committee  and 
your  actions  before  that  House  Committee,  reference 
is  made  to  a  statement  which  you  handed  up  to  the 
chairman  of  the  committee  which  you  asked  permis- 
sion to  read.  Is  this  it?  Just  look  at  it  and  tell  us 
whether  that  is  the  statement  which  you  sought  to 
read  at  that  time.  A.     Yes,  it  is. 

Mr.  Katz:    Or  a  copy  of  the  statement. 

Now  we  offer  that  statement  into  evidence  as  plain- 
tiff's exhibit  next  in  order. 

The  Court:    All  right,  it  may  be  received.  [426] 

The  Clerk:  That  is  Plaintiff's  Exhibit  13  in 
evidence. 
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Q.  (By  Mr.  Katz) :  That  is  the  statement  you 
desired  to  read  to  the  committee,  is  that  correct  ? 

A.     Yes,  sir,  it  is. 

Mr.  Katz:  Now,  would  your  Honor  like  to  read 
that? 

The  Court :    I  will  read  it. 

Mr.  Katz :  Thank  you  very  much.  May  I  sit  down 
while  you  are  reading  it? 

The  Court :    Yes,  you  may  sit  down. 
*  *  *  *  [427] 

[Plaintiff's  Exhibit  13  was  read  to  the  jury 
by  the  court.] 

EXHIBIT  No.  13 

STATEMENT  BY  LESTER  COLE 
Submitted  to  House  Un-American  Activities  Com- 
mittee October  30,  1947. 

I  want  to  say  at  the  outset  that  I  am  a  loyal  Ameri- 
can, who  upholds  the  Constitution  of  my  country, 
who  does  not  advocate  force  and  violence,  and  who 
is  not  an  agent  of  a  foreign  power. 

This  Committee  has  announced  many  times  its 
interest  in  facts  pertinent  to  this  inquiry.  I  believe 
many  such  facts  are  embodied  in  this  statement. 

I  have  been  a  working  screen- writer  in  the  Motion 
Picture  Industry  since  1932.  To  date,  I  have  written 
thirty-six  screen  plays,  the  titles  of  which  and  com- 
panies which  produced  them  are  attached. 

I  was  working  in  Hollywood  in  1933  when  screen 
writers,  faced  with  an  arbitrary  fifty  per  cent  cut 
in  salaries,  formed  the  Screen  Writers'  (ruild  for 
the  purpose  of  collective  bargaining. 
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From  the  very  start  there  were  attempts  to  create 
strife  within  the  industry  by  groups  who  used  the 
same  technique  employed  by  this  committee. 

After  years  of  failure  by  James  Kevin  McGuin- 
ness,  Rupert  Hughes  and  other  of  your  friendly 
witnesses  to  disrupt  the  Screen  Writers'  Guild,  and 
with  it  the  industry,  a  desperate  appeal  was  made  to 
Martin  Dies,  former  Chairman  of  this  Committee. 
Or  maybe  Martin  Dies  made  the  appeal ;  at  any  rate 
the  investigations  began. 

When  the  Dies  investigation  proved  unsuccessful 
because  of  the  united  resistance  of  the  men  and 
women  of  the  industry,  a  new  tactic  was  employed. 
Willie  Bioff  and  George  S.  Browne  were  called  into 
the  fray. 

These  two  men,  Browne  and  Bioff  who  ran  the 
lATSE,  the  union  which  was  represented  here  the 
other  day  by  Mr.  Roy  Brewer,  took  on  the  job  of 
creating  chaos  in  the  industry.  They  bought  full  page 
advertisements  in  the  Hollywood  trade  papers,  the 
''Reporter"  and  the  "Daily  Variety",  announcing 
their  intentions  of  taking  over  all  independent  Holly- 
wood Guilds  and  Unions,  but  only,  of  course,  for  one 
purpose;  the  eradication  of  Communism.  You  will 
recall  that  Al  Capone,  just  before  going  to  jail,  called 
upon  the  American  people  to  "eradicate"  all  subver- 
sive un-American  influences  in  American  life,  includ- 
ing Communism.  By  a  strange  coincidence,  the  warn- 
ing of  Browne  and  Bioff  also  was  issued  but  a  short 
time  before  they  too  went  to  jail  for  the  extortion  of 
huge  sums  of  money;  a  shakedown  of  the  motion 
picture  industry. 
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For  fifteen  years  these  men  have  engaged  in  slan- 
der, malicious  gossip,  near  libel;  in  fact,  in  every 
method  known  to  man  but  one — traditional  American 
democratic  procedure. 

As  in  years  gone  by  they  accommodated  Martin 
Dies,  and  later  extortionists  Browne  and  Bioff,  today 
McGuinness,  Incorporated,  is  playing  footsies  with 
the  House  Committee  on  Un-American  Activities. 
They  think  the  Committee  is  stooging  for  the  Motion 
Picture  Alliance ;  the  reverse  is  true. 

From  what  I  have  seen  and  heard  at  this  hearing, 
the  House  Committee  on  Un-American  Activities  is 
out  to  accomplish  one  thing,  and  one  thing  only,  as 
far  as  the  American  Motion  Picture  Industry  is 
concerned ;  they  are  going  either  to  rule  it,  or  ruin  it. 

This  Committee  is  determined  to  sow  fear  of  black- 
lists; to  intimidate  management,  to  destroy  demo- 
cratic guilds  and  unions  by  interference  in  their  in- 
ternal affairs,  and  through  their  destruction  bring 
chaos  and  strife  to  an  industry  which  seeks  only 
democratic  methods  with  which  to  solve  its  own  prob- 
lems. This  Committee  is  waging  a  cold  war  on  demo- 
cracy. 

I  know  the  people  in  the  motion  picture  industry 
will  not  let  them  get  away  with  it. 

1932 :  If  I  Had  a  Million,  Paramount. 

1933:  Charlie  Chan's  Greatest  Case,  20th  Century 
Fox. 

1934 :  Pursued,  20th  Century  Fox ;  Wild  Gold,  20th 
Century  Fox ;  Sleepers  East,  20th  Century  Fox. 

1935:  Under  Pressure,  20th  Century  Fox;  Hitch 
Hike  Lady,  Republic ;  Too  Tough  to  Kill,  Columbia. 
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1936:  The  President's  Mystery,  Republic:  Follow 
Your  Heart,  Republic. 

1937 :  Affairs  of  Cappy  Ricks,  Republic ;  The  Man 
in  Blue,  Universal;  Some  Blondes  Are  Dangerous, 
Universal. 

1938:  The  Jury's  Secret,  Universal ;  The  Crime  of 
Dr.  Hal  let.  Universal ;  Midnight  Intruder,  Univer- 
sal; Sinners  in  Paradise,  Universal;  Secrets  of  a 
Nurse,  Universal. 

1939:  Winter  Carnival,  Wanger-United  Artists; 
The  Invisible  Man  Returns,  Universal ;  The  Big  Guy, 
Universal:  I  Stole  a  Million,  Universal. 

1940:  Footsteps  in  the  Dark,  Warner  Bros.;  The 
House  of  Seven  Gables,  Universal. 

1941:  Pacific  Blackout,  Paramount;  Among  the 
Living,  Paramount. 

1942:  Night  Plane  From  Chungking,  Paramount. 

1943:  Hostages,  Paramount;  None  Shall  Escape, 
Columbia. 

1944:  Objective  Burma,  Warner  Bros.:  Blood  on 
the  Sun,  Cagney-United  Artists. 

1945 :  Men  In  Her  Diary,  Universal. 

1946:  Strange  Conquest,  Universal;  Romance  of 
Rosy  Ridge,  Metro-Goydwyn-Mayer ;  Fiesta,  Metro- 
Goldwyn-Mayer. 

1947:  The  High  Wall,  Metro-Goldwyn-Mayer. 

Mr.  Walker:  May  I  request  your  Honor  to  in- 
struct the  jury  that  none  of  the  statements  in  the 
statement  made  by  or  prepared  by  Mr.  Cole  are  to 
be  taken  as  statements  of  proving  any  facts. 

The  Court :  That  is  right.  They  are  merely  given 
as  composing  a  statement  he  handed  to  the  Com- 
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mittee  and  was  not  allowed  to  read  and  you  are  not 
concerned  with  the  truth  or  untruth  of  any  of  the 
statements  in  the  statement,  whether  they  relate  to 
the  policy  of  the  Committee  or  to  the  policy  of  other 
persons  in  the  industry. 

Q.  (By  Mr.  Katz) :  Now,  when  you  took  the 
stand  there,  Mr.  Cole,  did  you  notice  whether  the 
chairman  had  a  gavel  in  his  hand? 

A.    Yes,  sir,  he  did. 

Mr.  Katz:  And  we  now  have.  Judge  Yankwich, 
the  exact  recording  of  what  Mr.  Cole  said  or  did,  as 
said  in  the  questions  and  in  the  answers. 

The  Court:    All  right. 

Mr.  Katz:  And  this  is  probably  an  appropriate 
time  to  give  it. 

The  Court:  Now,  in  order  to  do  it,  first  you  mil 
have  to  identify  the  record  as  an  exhibit. 

Mr.  Katz:    Yes.  All  right.  May  I  go  in  here? 

The  Court:    Yes. 

(A  short  intermission  follows.) 

Mr.  Selvin:  You  are  exhibiting  to  me  what  ap- 
pears to  be  a  phonographic  record.  I  will  accept  your 
implied  statement  that  it  is  a  correct  transcript  of 
Mr.  Cole's  testimony  before  the  Un-American  Ac- 
tivities Committee. 

Mr.  Katz:    We  finally  reached  an  agreement. 

Mr.  Selvin:  I  have  not  heard  that  particular 
record.  I  am  sure  it  is  correct. 

Mr.  Katz :  I  have  had  counsel  stipulate  that  that 
is  the  record  which  transcribes  the  questions  and 
responses  of  Mr.  Cole. 
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The  Court:    All  right. 

Mr.  Katz:    On  October  30,  1947.  And  I  ask  that 
this  be  marked  as  our  exhibit  next  in  order. 
*  *  *  * 

The  Clerk:     Plaintiff's  Exhibit  14,  marked  for 
identification. 

[Plaintiff's  Exhibit  14  consists  of  a  phono- 
graphic reproduction  of  Lester  Cole's  testimony 
before  House  Committee  on  Un-American  Ac- 
tivities.] 
Mr.  Katz :   I  think  before  playing  it,  I  can  identify 
some  of  the  voices.  Some  of  the  voices  heard  are  that 
of  [431]  Stripling,  one  of  the  gentlemen  who  asks 
some  questions.  The  other  voice  is  that  of  J.  Parnell 
Thomas  who  presided.  The  knock,  knock,  knock  is 
the  gavel  of  Mr.  Thomas  and  you  also  hear  the  voice 
of  Mr.  Lester  Cole. 
The  Court:    All  right. 
Mr.  Katz :    Will  you  hook  it  up "?  All  right. 
The  Court :    All  right.  Gentlemen,  now  what  you 
are  going  to  play  here  is  a  recording  of  the  things 
spoken  and  sounds  uttered  at  the  time. 


*  *  *  * 


(Whereupon  said  phonographic  record  was 
played,  reproducing  testimony  of  Lester  Cole, 
the  plaintiff  herein,  substantially  as  follows:] 

''Mr.  Stripling:  Mr.  Cole,  will  you  please  state 
your  full  name  and  present  address  ? 

''Mr.  Cole:  Lester  Cole,  15  Courtney  Avenue, 
Hollywood,  Calif.  [432] 
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''Mr.  Stripling:  When  and  where  were  you  born, 
Mr.  Cole? 

''Mr.  Cole:  I  was  born  June  19,  1904,  in  New 
York  City. 

"Mr.  Stripling:    What  is  your  occupation? 

"Mr.  Cole :     I  am  a  writer. 

' '  Mr.  Stripling :    How  long  have  you  been  a  writer  ? 

"Mr.  Cole:     For  approximately  15,  16  years. 

"Mr.  Stripling:  How  long  have  you  been  in  Hol- 
lywood ? 

"Mr.  Cole:  Since — I  first  came  to  Hollywood  in 
1926;  I  left  and  went  back  to  New  York  in  1929; 
returned  in  1932,  and  have  been  there  ever  since. 

"Mr.  Stripling:  Are  you  a  member  of  the  Screen 
Writers  Guild? 

"Mr.  Cole:  Mr.  Chairman,  I  would  like  at  this 
time  to  make  a  statement." 

Mr.  Katz :  This  pause  is  while  they  were  reading 
the  statement. 

The  Court :  I  see  in  the  reproduction  that  you  are 
very  careful  of  what  you  say. 

"Mr.  McDowell:     I  think  it  is  insulting,  myself. 

"The  Chairman:  This  statement  is  clearly  an- 
other case  of  villification  and  not  pertinent  at  all  to 
the  inquiry.  Therefore,  you  will  not  read  the  state- 
ment. 

"Mr.  Cole:    Well,  Mr.  Chairman 

"The  Chairman:  Mr.  Stripling,  ask  the  first 
question.  [433] 

"Mr.  Cole:  Mr.  Chairman,  may  I  just  ask  if  I  do 
not  read  my  statement 
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' '  The  Chairman :     You  wdll  not  ask  anything. 

' '  Mr.  Cole :  Is  the  New  York  Times  editorial  per- 
tinent— the  editorial  in  the  Herald  Tribune  perti- 
nent? 

"The  Chairman:     Go  ahead  and  ask  the  question. 

"Mr.  Stripling:  Mr.  Cole,  are  you  a  member  of 
the  Screen  Writers  Guild  ? 

"Mr.  Cole:  I  would  like  to  answer  that  question 
and  would  be  very  happy  to.  I  believe  the  reason  the 
question  is  asked  is  to  help  enlighten 

"The  Chairman:     No,  no,  no,  no,  no. 

"Mr.  Cole:  I  hear  you,  Mr.  Chairman,  I  hear 
you,  I  am  sorry,  but 

' '  The  Chairman :     You  will  hear  some  more. 

"Mr.  Cole:  I  am  trying  to  make  these  statements 
pertinent. 

"The  Chairman:  Answer  the  question,  'Yes'  or 
^no.' 

"Mr.  Cole:  I  am  sorry,  sir,  but  I  have  to  answer 
the  question  in  my  own  way. 

"The  Chairman:     It  is  a  very  simple  question. 

"Mr.  Cole:  What  I  have  to  say  is  a  very  simple 
answer. 

' '  The  Chairman :     Yes ;  but  answer  it '  yes '  or  *  no. ' 

"Mr.  Cole:     It  isn't  necessarily  that  simple. 

"The  Chairman:  If  you  answer  it  'yes'  or  'no,' 
then  [434]  you  can  make  some  explanation. 

"Mr.  Cole:  Well,  Mr.  Chairman,  I  really  must 
answer  it  in  my  own  way. 

"The  Chairman:  You  decline  to  answer  the  ques- 
tion? 
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"Mr.  Cole:     Not  at  all,  not  at  all. 

''The  Chairman:  Did  you  ask  the  witness  if  he 
was  here  under  subpena  ? 

"Mr.  Cole :  What  is  it,  Mr.  Chairman ?  I  be^  your 
pardon  ? 

"Mr.  Stripling:  Mr.  Cole,  you  are  here  under 
subpena  served  upon  you  on  September  19,  are  you 
not? 

"Mr.  Cole:     Yes;  I  am. 

"Mr.  Stripling:  And  the  question  before  you  is: 
Are  you  a  member  of  the  Screen  Writers  Guild? 

' '  Mr.  Cole :  I  understand  the  question,  and  I  think 
I  know  how  I  can  answer  it  to  the  satisfaction  of  the 
committee.  I  wish  I  would  be  permitted  to  do  so. 

"The  Chairman:     Can't  you  answer  the  question? 

"Mr.  Cole:  You  wouldn't  permit  me  to  read  my 
statement  and  the  question  is  answered  in  my  state- 
ment. 

"The  Chairman:  Are  you  able  to  answer  the 
question  'yes'  or  'no,'  or  are  you  unable  to  answer  it 
'yes'  or  'no'? 

"Mr.  Cole:  I  am  not  able  to  answer  'yes'  or  'no.' 
I  am  able,  and  I  would  like  to  answer  it  in  my  own 
way.  Haven't  I  the  right  accorded  to  me,  as  it  was  to 
Mr.  McGuinness  and  [435]  other  people  who  came 
here? 

"The  Chairman:  First,  we  want  you  to  answer 
'yes'  or  'no,'  then  you  can  make  some  explanation  of 
your  answer. 

"Mr.  Cole:  I  understand  what  you  want,  sir.  I 
wish  you  would  understand  that  I  feel  I  must  make 
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an  answer  in  my  own  way,  because  what  I  have  to 

say 

' '  The  Chairman :  Then  you  decline  to  answer  the 
question  ? 

"Mr.  Cole:  No;  I  do  not  decline  to  answer  the 
question.  On  the  contrary,  I  would  like  very  much  to 
answer  it ;  just  give  me  a  chance. 

* '  The  Chairman :  Supposing  we  gave  you  a  chance 
to  make  an  explanation,  how  long  would  it  take  you 
to  make  that  explanation? 

''Mr.  Cole:  Oh,  I  would  say  anywhere  from  a 
minute  to  20,  I  don't  know. 

"The  Chairman:     Twenty*? 

' '  Mr.  Cole :     Sure.  I  don 't  know. 

' '  The  Chairman :  And  would  it  all  have  to  do  with 
the  question  ? 

' '  Mr.  Cole :     It  certainly  w^ould. 

"The  Chairman:  Then  would  you  finally  answer 
it  'yes'  or  'no"? 

"Mr.  Cole:  Well,  I  really  don't  think  that  is  the 
question  before  us  now,  is  it? 

' '  The  Chairman :     Then  go  to  the  next  question. 

"Mr.  Stripling:  Mr.  Cole,  are  you  now  or  have 
you  ever  been  a  member  of  the  Communist  Party? 

' '  Mr.  Cole :  I  would  like  to  answer  that  question 
as  well ;  I  would  be  very  happy  to.  I  believe  the  rea- 
son the  question  is  being  asked  is  that  because  at  the 
present  time  there  is  an  election  in  the  Screen  Writ- 
ers Guild  in  Hollywood  that  for  15  years  Mr.  Mc- 
Guinness  and  other 

' '  The  Chairman :    I  didn  't  even  know  there  was  an 
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election  out  there.  Go  ahead  and  answer  the  ques- 
tion. Are  you  a  member  of  the  Communist  Party  ? 

"Mr.  Cole:  If  you  don't  know  there  is  an  elec- 
tion there  you  didn't  hear  Mr.  Lavery's  testimony 
yesterday. 

"The  Chairman:  There  were  some  parts  T  didn't 
hear. 

"Mr.  Cole:  I  am  sorry,  but  I  would  like  to  put  it 
into  the  record  that  there  is  an  election  there. 

"The  Chairman:  All  right,  there  is  an  election 
there.  Now,  answer  the  question.  Are  you  a  member 
of  the  Communist  Party? 

"Mr.  Cole:  Can  I  answer  that  in  my  own  way, 
please f  May  I,  please?  Can  I  have  that  right?  Mr. 
McGuinness  was  allowed  to  answer  in  his  own  way. 

"The  Chairman:  You  are  an  American,  aren't 
you? 

' '  Mr.  Cole :  Yes ;  T  certainly  am,  and  it  states  so 
in  my  statement. 

"The  Chairman:  Then  you  ought  to  be  very 
proud  to  answer  [437]  the  question. 

"Mr.  Cole:     I  am  very  proud  to  answer  the  ques- 
tion, and  I  will  at  times  when  I  feel  it  is  proper. 
The  Chairman:     It  would  be  very  simple  to  an- 


ii\ 


swer 


Mr.  Cole :  It  is  very  simple  to  answer  the  ques- 
tion  

' '  The  Chairman :     You  bet. 

"Mr.  Cole  (continuing)  :  And  at  times  when  I 
feel  it  is  proper  I  will,  but  I  wish  to  stand  on  my 
rights  of  association 
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"The  Chairman:  We  will  determine  whether  it 
is  proper. 

"Mr.  Cole:  No,  sir.  I  feel  I  must  determine  it  as 
well. 

' '  The  Chairman :  We  will  determine  whether  it  is 
proper.  You  are  excused. 

"Next  witness,  Mr.  Stripling." 

"The  Chairman:  The  Chair  would  like  to  cau- 
tion people  in  the  audience  that  you  are  the  guests  of 
the  committee." 

Mr.  Katz:  I  am  satisfied  that  that  ended  Mr. 
Cole's. 

The  Court:     All  right. 

Let  me  ask  the  members  of  the  jury  if  you  heard 
distinctly  every  word?  Sometimes,  the  ear  not  being 
accustomed  to  the  artificial  sound,  may  not  catch 
every  word.  I  didn't  take  long.  I  will  have  it  run  over 
again,  if  you  wish.  Would  any  member  of  the  jury 
like  to  have  it  run  over  ? 

A  Juror :     Yes,  I  would. 

The  Court:  You  would.  All  right,  let  us  run  it 
over  [438]  again.  I  am  asking  this  because  I  have 
had  experience  with  these  in  the  courtroom  here  and 
you  had  to  get  yourself  tuned  to  it,  just  like  listening 
to  a  certain  speech,  if  you  hear  English  spoken  by 
an  Englishman  you  will  listen  attentively,  and  you 
think  you  are  listening  to  some  different  language. 
All  right. 


*  *  *  * 


(Whereupon  said  recording  of  the  said  testimony 
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of  Lester  Cole,  plaintiff  herein,  was  again  played 

before  the  court  and  jury.)  [439] 

*  *  *  * 

Friday,  December  10,  1948,  2:00  p.m. 

Mr.  Katz :  Now,  we  offer  into  evidence  as  Plain- 
tiff's  exhibit  next  in  order  the  record  which  was 
heretofore  merely  marked  for  identification. 

The  Court :     All  right,  it  may  be  received. 

The  Clerk:     Plaintiff's  Exhibit  14  in  evidence. 

*  *  *  *  [450] 
Mr.  Katz :     Attached  to  the  exhibit  which  was  read 

to  the  jury,  which  is  the  statement  of  Lester  Cole, — 
in  that  exhibit  Mr.  Cole  said,  "To  date,  I  have  writ- 
ten 36  screen  plays,  the  titles  of  which  and  companies 
w^hich  produced  them  are  attached."  The  list  which 
is  not  attached  to  that  exhibit  I  have  shown  copies 
of  to  counsel.  And  may  it  ])e  attached  to  the  exhibit 
and  received? 

The  Court :     All  right ;  it  may  be  received. 

Q.  (By  Mr.  Katz) :  On  the  same  day  that  you 
testified,  on  October  30,  1947,  were  the  hearings  be- 
fore this  Committee  called  off  and  terminated? 

A.     Yes ;  they  were. 

Q.  Before  you  testified  on  October  30th  and  on 
the  same  day  when  the  Producers'  ad  appeared  which 
is  Exhibit  No.  6,  the  one  called  "The  Citizen  Before 
Congress,"  which  comments  on  the  right  to  cross- 
examine,  among  other  things,  do  you  know  whether 
your  attorneys,  on  your  behalf,  filed  an  application 
before  that  Committee  to  give  you  the  right  to  cross- 
examine  some  of  the  people  who  had  testified  at  that 
hearing  against  you? 
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A.     Yes ;  I  do. 

Q.  And  you  saw  that  application  and  know  that 
it  was  [451]  filed  the  same  day  the  Producers'  ad 
appeared  'F  A.    Yes ;  that  is  right. 

Mr.  Katz:  We  offer  into  evidence,  again  under- 
standing the  limitation  that  has  been  applied,  merely 
to  show  what  happened  in  the  conduct  before  the 
Committee — I  will  withdraw  my  statement  and  ask 
one  question. 

Q.  Was  the  right  to  cross-examine  witnesses 
given,  as  requested  by  your  counsel  ? 

A.     No ;  it  was  not.  [452] 
*  *  *  * 

Q.  (By  Mr.  Katz)  :  Did  you,  following  your  ap- 
pearance on  October  30th, — you  have  said  that  was 
the  date  that  the  hearing  ended — return  back  to  Cali- 
fornia and  your  work"? 

A.  I  went  to  New  York  and  returned  from  New 
York.  My  train  reservations  were  made  that  way. 

Q.  Who  had  made  your  train  reservations  going 
to  Washington  and  return? 

A.  I  believe  that  I  made  my  reservations  going 
to  New  York  but  that — I  think  it  is  so — I  am  sure 
coming  back  they  were  made  for  me  by  the  offices  of 
Loew's  Incorporated,  their  transportation  depart- 
ment. 

Q.  En  route  to  California  and  on  the  train  re- 
turning to  your  work  in  Hollywood,  did  you  have  a 
conversation  with  Mr.  Louis  B.  Mayer? 

A.     Yes;  I  did.  [453] 
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Q.  Please  state  what  was  said,  en  route  to  Cali- 
fornia on  the  train,  by  you  and  by  Mr.  Mayer  ? 

A.  We  met  in  his  drawing  room  at  the  request  of 
Mr.  Stricklhig,  who  was  traveling-  with  him  and  was 
his,  I  believe,  personal  publicity  man.  I  came  into 
Mr.  Mayer's  drawing  room  and  he  was  visibly  agi- 
tated  

Mr.  Selvin:    Just  a  moment,  please 

The  Court:  Let's  not  describe  that  unless  he  did 
something  that  may  warrant  your  drawing  the  in- 
ference. State  what  he  said. 

Q.  (By  Mr.  Katz) :  If  he  did  anything,  de- 
scribe it. 

A.  He  greeted  me  in  a  way  which  showed  his  agi- 
tation  

Mr.  Selvin:  I  move  that  statement  be  stricken 
out,  if  your  Honor  please, 

The  Court :  That  may  be  stricken.  Just  state  what 
he  said.  You  have  done  very  well  so  far.  Now,  let's 
get  down  to  the  narrative  and  not  comments. 

Suppose  you  write  a  script,  without  instructions 
how  to  have  it  expressed. 

A.  Very  good,  your  Honor.  He  said  that  he  was 
terribly  upset  by  the  method  with  which  the  Commit- 
tee had  treated  him  and  myself  and  Mr.  Trumbo,  who 
was  another  employee  and  writer  of  the  concern.  He 
commented  on  the  fact  that  he  had  been  brushed  aside 
rudely  before  he  had  concluded  his  testimony  and 
permitted  to  stand  right  there,  without  being  [454] 
excused,  and  that  a  woman  was  brought  on,  presum- 
ably an  expert  on  film  matters,  and  that,  while  he 
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was  standing  there,  she  testified  to  the  effect  that  a 
picture  he  had  made,  The  Song  of  Russia,  had  been 
designated  Communist  propaganda  because,  among 
other  things,  it  showed  children  smiling.  He  felt  that 
the  whole  thing  was  a  disgrace  and  he  wished  it  had 
never  happened.  He  then  went  on  at  some  length  into 
the  story  of  his  life,  quite  autobiographical  again.  I 
listened.  He  spoke  of  it  in  a  rather  agitated  way. 

Q.  (By  Mr.  Katz)  :  Tell  us  as  best  you  can  what 
he  said. 

A.  I  beg  your  pardon.  I  am  awfully  sorry.  I  will 
repeat.  He  told  me  once  again  the  story  of  his  humble 
beginnings  and  his  rise  to  success,  and  from  that  he 
went  into  the  fact  that  he  believed  that  all  of  this 
trouble  was  caused  by  the  formation  of  the  Screen 
Writers  Guild  many  years  ago ;  that  this  had  started 
the  conflict  in  Hollywood.  And  he  mshed,  he  said, 
that  the  organization  had  never  come  into  being.  I 
told  him  that  I  held  a  different  view  on  the  matter, 
and  that,  as  in  the  past,  he  had  respected  my  point  of 
view  and  I  respected  his,  although  we  differed,  and 
that  I  believed  that  the  organization  had  a  proper 
place  in  the  industry.  And  I  told  him  that  I  didn't 
see  any  reason  for  his  great  concern  because,  on  the 
day  the  hearings  had  closed,  Mr.  McNutt,  the  special 
counsel  for  the  motion  picture  industry,  had  said  or 
had  been  reported  to  say  in  the  newspapers  that  the 
abrupt  termination  [455]  of  these  hearings,  which 
came  on  the  day  Avhich  I  had  testified,  constituted  a 
triumph  for  our  industry,  and  I  felt  that  this  was  so, 
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too,  and  that  I  felt  that  there  was  no  need  for  any 

concern. 

Q.     Will  you  go  on  with  the  conversation  ? 

A.  He  then  said  to  me  that  this  matter,  he  felt, 
did  place  him  in  a  position  where  it  would  be  rather 
difficult  for  him  to  go  through  with  the  plans  that  he 
had  in  regard  to  making  me  an  executive.  He  then 
spoke  on  personal  matters  again  and,  without  any 
further  reference  to  the  hearing  that  I  can  recall, 
the  conversation  ended. 

Q.  What,  if  anything,  did  he  say  about  your  con- 
duct and  your  testimony  there  ? 

A.  I  don't  recall  that  he  said  anything  directly  in 
regard  to  my  conduct.  He  did  say  something  to  the 
effect  that  he  wished  these  hearings  had  never  taken 
place  but  I  recall  no  conversation  in  regard  to  my 
conduct  before  the  Committee. 

The  Court :  Was  the  question  of  your  conduct  dis- 
cussed at  all,  either  one  way  or  another,  or  was  it 
merely  an  occasion  for  discussing  generalities  ? 

A.  I  recall  no  particular  mention  of  my  conduct 
then. 

The  Court :     All  right.  Go  ahead. 

Q.  (By  Mr.  Katz)  :  Then  did  you  return  to  work 
at  the  [456]  studio?  A.     Yes;  I  did. 

Q.     What  work  did  you  return  to  do? 

A.  I  returned  on  the  assignment  which  I  had  been 
working  on  prior  to  my  departure  for  Washington 
and  for  a  period  of  the  time  that  I  was  there,  Zapata. 

Q.  And  you  continued  to  work  every  day  on  Za- 
pata, did  you  ?  A.     Yes ;  I  did. 
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Q.  And  that  was  in  connection  with  the  prepara- 
tion for  the  screen  of  Zapata? 

A.     That  is  correct. 

Q.  Who  was  your  producer  that  you  worked  for 
after  you  returned  from  Washington? 

A.     Mr.  Jack  Cummings. 

Q.  Did  you  work  every  day  during  the  m.onth  of 
November,  1947,  following  your  return? 

A.     Yes;  I  did. 

Q.  On  December  3,  1947,  or,  rather,  December  2, 
1947,  did  you  have  a  conversation  with  one  Edward 
J.  Mannix  ?  A.     Yes ;  I  did. 

Q.     Will  you  state  what  that  conversation  was  ? 

A.  Mr.  Mannix  called  me  on  the  telephone  and  he 
said,  "Lester,  I  want  you  to  know  there  is  nothing 
personal  in  what  I  am  going  to  do  now  but  I  am  send- 
ing you  by  registered  mail  [457]  a  notice  of  your 
suspension."  He  repeated,  "You  know  that  this  has 
nothing  to  do  with  me.  It  is  not  personal.  But  I  am 
told  to  do  it  and  I  am  doing  it." 

And  I  replied  that  he  might  not  feel  it  was  per- 
sonal but,  if  he  could  convince  my  kids  that  it  wasn't 
personal,  that  would  be  better;  that  I  couldn't  feel  it 
that  way;  that  he  had  promised  me  months  before 
that  he  didn't  give  a  damn  what  my  alleged  political 
associations  were  as  long  as  I  performed  my  work 
ably,  and  that  I  considered,  in  sending  me  this  sus- 
pension, it  was  a  personal  betrayal.. 

That  was  the  end  of  that  conversation.  [458] 

Q.  Have  you  been  ready  to  work  for  Loew  's  since 
that  date  ?  A.    Yes,  sir ;  I  have. 
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Q.  You  know,  do  you  not,  that  no — withdraw  that. 
Since  that  time,  have  you  received  any  compensation 
from  Loew  's  ?  A.     No ;  I  haven 't. 

Q.  You  know,  do  you  not,  that  undf^r  this  notice 
of  suspension  you  can't  work  at  Loew's  and  you  can't 
work  for  any  other  studio,  and  whatever  you  write 
on  your  own  time  still  belongs  to  Loew's? 

A.     Yes. 

Mr.  Selvin:  Just  a  minute.  I  object  to  that  upon 
the  ground  it  calls  for  a  legal  conclusion  of  the  wit- 
ness. 

Mr.  Walker:  And  we  ask  that  the  answer  be 
stricken  and  the  objection  stand  before  the  answer. 

Mr.  Katz:  Is  there  any  question  but  what  that 
is  the  fact  ?  Will  you  stipulate  that  is  the  fact  % 

Mr.  Selvin :  No.  There  is  a  great  deal  of  argument 
about  that  very  question,  Mr.  Katz. 

The  Court :  I  think  the  witness  should  be  allowed 
to  state  not  that  they  had  a  right  but  whether  he  un- 
derstood from  the  wording  of  the  agreement  and  the 
fact  that  they  reserved  all  of  their  rights  under  it 
that  he  couldn't  write  for  anyone  else  because,  other- 
wise, it  might  be  argued  that  he  just  [459]  sat  around, 
without  trying  to  obtain  employment  otherwise.  As 
said  in  the  Goudal  case,  it  is  the  duty  of  an  employee 
when  discharged  or  suspended,  even  if  he  claims  it 
was  wrongful,  to  seek  to  regain  employment.  And, 
while  I  think  in  this  particular  case  the  problem  is 
one  of  law,  because  the  jury  are  not  called  upon  to 
determine  any  money  judgment  in  case  their  an- 
swers show  there  has  been  a  violation,  nevertheless,  I 
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do  think  the  understanding  that  he  had  as  to  his 
rights  under  the  contract  and  the  notice  should  be 
stated  to  the  jury. 

Mr.  Selvin:  I  will  state  to  your  Honor  and  for 
the  record  that  there  is  not  and  will  not  be  any  con- 
tention in  this  case  on  the  part  of  the  defendant  that 
there  has  been  any  failure  to  mitigate  upon  the  part 
of  Mr.  Cole.  And  with  that  it  seems  to  me  that  Mr. 
Cole's  understanding,  right  or  wrong,  of  the  terms 
of  his  contract  is  immaterial  to  the  issues  which  are 
to  be  submitted  to  the  jury. 

Mr.  Katz :     It  is  certainly  material. 

The  Court:  Let  me  ask  you  a  question.  Are  you 
contending  that  under  the  contract  he  was  free  to  be 
employed,  to  go  and  secure  other  employment  and 
work  on  his  own  and  produce  writings  ?  Are  you  con- 
tending that  your  notice  gave  him  that  right  ? 

Mr.  Selvin :  We  have  taken  the  position,  as  indi- 
cated in  the  briefs,  that  that  is  a  legal  conclusion. 

The  Court :  Are  you  taking  that  attitude  and  did 
you  inform  him  of  that  fact  ^ 

Mr.  Selvin :     Your  Honor  is  asking  two  questions. 

The  Court :     Then,  I  will  ask  them  seriatim. 

Mr.  Selvin:  Not  until  some  proceedings  in  this 
court,  with  which  your  Honor  is  familiar,  was  any- 
thing in  regard  to  that,  from  me,  given  to  Mr.  Cole. 

The  Court :     Let 's  not  be  mysterious. 

Mr.  Selvin:  I  am  not  being  mysterious,  your 
Honor,  but  I  should  prefer  not  to  enter  into  a  discus- 
sion of  the  legal  phases  in  the  presence  of  the  jury, 
if  I  can  avoid  it. 
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The  Court :  I  prefer  that,  too,  Init  I  want  +he  posi- 
tion of  the  company  to  appear  clearly  before  the  jury 
for  the  purpose  of  a  determination  of  the  questions 
to  come  before  them,  and  I  think  that  question  should 
be  answered. 

Mr.  Selvin:  I  will  answer  that  question.  In  my 
opinion,  as  a  lawyer,  if  Mr.  Cole,  on  or  at  any  time 
after  December  2nd,  had  acted  upon  the  assumption 
or  belief  that  he  was  free  to  work  elsewhere,  and 
that  his  work  was  his  to  dispose  of  as  he  saw  fit,  he 
would  have  had  the  right  to  do  so. 

Mr.  Katz :  That  isn't  a  statement  at  all  in  answer 
to  the  court's  question.  That  is  some  gobbledy-gobble. 

Mr.  Selvin :  No,  that  is  why  I  said  I  wouldn't  like 
to  argue  the  matter  before  the  jury. 

The  Court :  Just  a  moment.  Did  you  ever,  before 
a  month  [461]  or  so  ago,  when  a  hearing  was  had, 
intimate  to  him  his  right,  that  he  had  such  right  ? 

Mr.  Selvin:     No;  we  didn't. 

The  Court:  All  right.  Thank  you  very  much  for 
your  forthrightness.  That  ends  the  controversy.  No 
more  questions  are  necessary. 

Mr.  Katz :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Walker: 

Q.  Mr.  Cole,  I  think  you  said  that  you  had  been  a 
writer,  connected  with  the  motion  picture  industry, 
since  1932.  Is  that  correct? 

A.     Yes,  sir ;  I  believe  it  is. 

Q.  I  think  you  also  said  that  at  some  time  prior 
to  your  engagement  as  a  writer  with  the  motion  pic- 
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ture  industry  you  had  been  connected  with  certain 

theatrical  enterprises,  is  that  correct  ? 

A.    Yes,  sir. 

Q.  In  1928,  you  had  been  a  stage  manager  for 
Sidney  Grauman,  is  that  so  ? 

A.     I  believe  it  was  1928  or  1927 ;  around  that  time. 

Q.     1927  or  1928? 

A.     Around  that  time ;  yes,  sir. 

Q.  And  prior  to  that  time  you  had  been  a  stage 
manager  for  some  other  concerns  or  companies,  had 
you  not?  [462] 

A.     That  is  correct ;  yes,  sir. 

Q.  I  will  ask  you  to  repeat  the  names  of  the  com- 
panies that  you  were  connected  with  in  that  capacity. 

A.  I  was  connected  with — I  don't  know  whether 
you  would  call  it  a  company  but  a  producer  by  the 
name  of  Morris  Gest,  who  produced  The  Miracle,  and 
I  was  connected  with  a  group  called  the  New  York 
Theatrical  Assembly,  which  was  run  by  a  man  named 
Walter  Greenough.  I  had  worked  briefly  for  the  Shu- 
berts  in  New  York.  I  believe  that  is  about  all  I  can 
remember  at  the  moment. 

Q.  Was  it  prior  to  that  time — or  let  me  ask  you, 
first,  this  was  in  connection  with  producing  stage 
plays,  was  it  not?  A.    Yes,  sir. 

Q.  And  prior  to  that  time  or  during  that  period, 
were  you  also  engaged  in  the  acting  profession? 

A.  To  a  very  limited  extent,  Mr.  Walker.  A  stage 
manager  is  a  man  who  is  frequently  called  on  by  the 
company  to  fill  in  in  small  parts,  which  doesn't  inter- 
fere with  his  main  work,  which  is  the  running  of  the 
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stage  itself.  So  that  at  such  times  I  had  appeared 
briefly  in  small  parts  to  help  fill  in  for  the  company, 
as  is  the  custom  in  the  theater. 

Q.  The  Ellis  Baker  Stock  Company  was  not  a 
company  with  which  you  were  connected  as  a  stage 
manager,  was  it  % 

A.  I  served  for  them  in  both  capacities.  It  w^as 
a  [463]  small  company.  To  the  best  of  my  recollec- 
tion, I  acted  for  them  in  that  company  and  I  believe 
that  I  also  helped  run  the  stage. 

Q.    What  period  was  that  ? 

A.  That  was  later.  I  believe  that  was  in  1928  or 
1929. 

Q.     And  for  what  period  of  time  ? 

A.  Oh,  for  a  few  months  in  the  fall  of  whatever 
year  it  was. 

Q.  And,  primarily,  your  duties  with  that  company 
were  as  an  actor  % 

A.  I  believe  that  is  so  but  I  believe  that  I  served 
in  both  capacities. 

Q.  Then,  did  you  not  act  in  a  company,  at  the 
head  of  which  or  connected  with  which  was  a  well- 
known  actor  known  as  Edward  Everett  Horton  *? 

A.     That  is  true. 

Q.  That  was  something  other  than  the  Ellis  Baker 
Stock  Company  ?  A.     Yes ;  it  was. 

Q.  When  were  you  an  actor  with  a  company  with 
which  Edward  Everett  Horton  was  connected  ? 

A.  I  believe  it  was  during  that  same  period,  be- 
tween 1927  and  1930. 
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Q.  And  were  you  stage  manager  for  that  com- 
pany? [464] 

A.  I  really  don't  recall.  I  believe  that  I  did  help 
in  running  the  stage  but  I  know  I  also  played  small 
parts  for  Mr.  Horton.  That  was  the  kind  of  stock  or 
repertoire  company  which  he  had  at  that  time. 

Q.  That  means  a  company  which  puts  on  a  great 
many  different  plays  for  a  relatively  small  period  of 
time;  in  other  words,  the  plays  did  not  run  for  any 
great  length  of  time,  is  that  right  ? 

A.  I  would  say,  to  the  best  of  my  recollection, 
that  Mr.  Horton  would  put  on  a  play  and  have  it  run 
for  as  long  a  period  of  time  as  it  proved  profitable, 
preparing  another  play  to  replace  it  at  such  time  as 
it  didn't. 

Q.  You  played  a  number  of  different  parts  which 
you  would  describe  as  minor  parts  *? 

A.     I  wouldn't  say  a  number.  I  played  some. 

Q.  I  think  you  also  said  that  at  one  time  you  acted 
as  an  extra  in  connection  with  the  motion  pictures  ? 

A.     That  is  correct ;  yes,  sir. 

Q.  You  have  not  been  an  actor  with  the  moving 
picture  industry  except  in  that  capacity? 

A.     That  is  right. 

Q.  And  you  haven't  devoted  yourself  profession- 
ally to  acting A.     No,  sir. 

Q.     since  you  became  a  writer,  in  1932  ?  [465] 

A.     That  is  correct. 

Q.  You,  I  think,  said  you  had  published  a  play 
or,  rather,  that  a  play  of  yours  had  been  produced,  is 
that  correct  1  A.     Yes ;  it  is. 


Lester  Cole  497 

(Testimony  of  Lester  Cole.) 

Q.  And  that,  in  1932,  there  was  another  play  of 
yours  that  was  receiving  consideration  for  produc- 
tion ?  A.     That  is  correct. 

Q.  And  it  was  about  that  time  that  you  fii'st  came 
out  and  were  employed  definitely  and  continuously, 
or  more  or  less  continuously,  as  a  writer  for  the  mov- 
ing picture  industry  ?  A.     Yes,  sir.  [466] 

Q.  (By  Mr.  Walker)  :  When  you  were  employed 
first  by  Loew's  Inc.,  or  Metro-Goldwyn-Mayer,  in 
1945,  you  were  employed  on  a  free-lance  or  on  a  week- 
to-week  basis,  is  that  not  correct? 

A.     That  is  correct. 

Q.  Do  you  recall  whether  or  not  in  connection 
with  that  employment  there  was  any  written  con- 
tract ? 

A.  I  believe  that  there  is  a  customary  release  of 
rights  and  a  standard  contract  of  some  sort.  I  am 
not  sure  just  what  the  procedure  is  in  relation  to  that. 
Those  matters  are  usually  left  to  one's  agent  and  I 
believe  it  is  a  matter  of  form  and  taken  care  of.  I 
couldn't  tell  exactly  what  the  papers  connected  with 
that  particular  employment  were. 

Q.  You  have  had  your  attention  directed  by  your 
counsel  to  paragraph  5  of  the  term  contract  which 
you  signed  with  Loew's,  the  contract  that  is  some- 
times referred  to  as  the  morals  clause  and  which  I 
have  referred  to  as  the  public  relations  clause  and 
which  His  Honor  has  referred  to  as  the  public  con- 
ventions and  morals  clause,  I  believe.  You  know  the 
clause  to  which  I  refer  9  A.     Yes,  I  do. 

Q.     Can  you  tell  us,  Mr.  Cole,  whether  or  not  in 
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any  contract  that  you  may  have  had  with  Loew's  In- 
corporated, prior  to  entering  into  this  contract,  to 
your  own  knowledge,  [467]  that  contract  or  did  not 
contain  such  a  clause  ? 

A.  I  don't  believe  that  the — well,  as  I  said,  I 
really  don't  remember  exactly  what  that  was,  so  I 
couldn't  say,  the  week-to-week  contract. 

Q.  Well,  if  there  was  an  oral  contract,  and  you 
said  you  don't  know  whether  there  was  an  oral  con- 
tract or  a  written  contract — if  there  was  an  oral  con- 
tract, there  was  no  discussion  betw^een  you  and  the 
employer  or  anyone  representing  the  employer  in  re- 
gard to  the  terms,  the  terms  of  the  contract  similar 
to  those  of  what  I  call  the  public  relations  clause  ? 

A.  Well,  I  tell  you,  Mr.  Walker,  when  a  writer 
receives  an  assignment  or  when  I  received  my  as- 
signment to  go  to  work  for  Metro  on  a  week-to-week 
basis,  the  agent  usually  concludes  the  arrangements 
and  says,  "You  report  Monday  morning.  You  have 
a  job."  And  in  this  particular  case  I  said,  "Fine,  I 
am  happy  to  hear  it."  And  there  isn't  any  formality 
or  any  close  scrutiny  of  papers  in  regard  to  a  week- 
to-week  job  that  I  know  of.  At  any  rate,  it  never 
occurred  to  me.  That  is  his  job,  not  mine,  to  make 
sure  that  the  contract  is  in  order. 

Q.  At  any  rate,  so  far  as  you  recall,  there  were 
never  any  negotiations  which  involved  the  provision 
or  provisions  similar  to  that  in  paragraph  5  in  your 
term  contract,  is  that  right  ? 

A.  I  really  don 't  know  whether  there  was  or  not, 
sir.  [468] 
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on  the  night  of  October  19, 1947.  You  had  knowledge, 
had  you  not,  that  Mr.  Kenny  and  these  other  attor- 
neys who  represented  you  were  going  to  see  certain 
persons  connected  with  the  motion  picture  industry  ? 

A.  I  knew  they  were  going  to  see  Mr.  McNutt  and 
Mr.  Johnston  and  other — attorneys  connected  with 
them. 

Q.  That  had  been  discussed  before  Mr.  Kenny 
and  these  other  gentlemen  went  to  that  meeting? 

A.     I  was  so  informed. 

Q.  Yes.  Now,  was  there  any  kind  of  a  meeting  at 
which  you  got  that  information  ? 

A.  Well,  I  wouldn't  attempt  to  characterize  it, 
sir.  I  know  that  we  had  rooms  there  in  the  Shoreham 
Hotel  and  that  there  were  a  number  of  the  men  who 
were  there,  who  were  present  at  the  time  that  Mr. 
Kenny  said  that,  and  explained  that  he  was  going  up 
to  this  meeting,  that  this  meeting  was  going  to  take 
place. 

Q.  You  say  a  number  of  them  had  rooms.  Who  are 
the  persons  you  refer  to  ? 

A.  The  attorneys  and  some  of  the  other  witnesses 
who  were  to  appear  before  the  Committee.  [470] 

Q.  Well,  who  are  the  other  witnesses  who  were 
to  appear  before  the  Committee  that  had  rooms  in 
the  Shoreham  Hotel  ? 

A.  Well,  I  am  not  sure  that  I  could  remember 
exactly. 

Q.  Well,  will  you  give  us  them  to  the  best  of  your 
recollection  with  regard  to  that  ? 

A.     But  I  know  that  Mr.  Lewis  Milestone  and  Mr. 
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Rosson — if  you  will  recall,  sir,  the  time  was — well, 
you  weren't  there  but  the  housing  problem  and  hotel 
problem  did  exist,  and  a  number  of  us  were  doubled 
up;  I  know  that  I  was  in  a  suite  with  Mr.  Lewis 
Milestone.  By  suite  I  mean  two  bedrooms  in  which 
four  of  us  were ;  and  that  these  rooms  were  located 
not  far  from  where  the  attorneys  had  their  suite  of 
rooms  with  a  sort  of  living  room  in  connection,  it 
was  on  the  same  floor  where  we  were  and  that,  it  l)e- 
ing  the  one  living  room  that  we  could  all  use,  that 
this  was  the  place  where  we  gathered  with  our  at- 
torneys. 

Q.  Yes.  Now,  are  those  names  with  which  you  can 
supply  me? 

A.  I  would  like  to  be  accurate  about  this.  I  know 
that  there  were  a  number  of  men,  19  I  believe,  who 
were  so  classified  as  unfriendly  witnesses  whom  the 
attorneys  represented.  Any  or  all  of  them  may  have 
been  there  or  some  of  them  may  not  have  been.  It 
would  be  very  diffcult  for  me  to  attempt  at  this  tima 
to  say  exactly  who  was  there  and  who  was  [471]  not 
there. 

Q.  Well  now,  which  of  these  men,  as  nearly  as 
you  can  recall,  were  present  at  the  time  that  there 
was  the  discussion  to  the  effect  that  Mr.  Kenny  and 
these  other  attorneys  were  going  to  meet  with  these 
named  representatives  of  the  motion  picture  industry 
or  some  portion  of  them  ? 

A.  I  really  couldn't  say,  Mr.  Walker.  It  may  have 
been  one  or  the  other  of  them,  of  any  number  of  them. 
I  would  say  that  a  number  of  the  men  were  there  l^ut 
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whether  they  were  all  there  or  how  many  I  don't 

remember. 

Q.  Well,  do  you  recall  whether  Mr.  John  Howard 
Lawson  was  there? 

A.     I  do  not.  I  do  not  recall,  sir. 

Q.  Do  you  remember  whether  Mr.  Trumbo  was 
there  ? 

A.     I  wouldn't  say  yes  or  no.  It  is  quite  possible. 

Q.  Do  you  remember  whether  Mr.  Scott  was 
there? 

A.     It  is  very  possible,  sir. 

Q.  Do  you  remember  whether  Mr.  Dymytrk  was 
there  ?  A.     It  is  extremely  possible. 

Q.    Mr.  Bessie?  A.    Very  i3ossible,  sir. 

Q.     Mr.  Ornitz? 

A.  Well,  I  would  say  that  it  is  possible  that  they 
were  all  there,  any  number  of  them. 

Q.     There  were  quite  a  number?  [472] 

A.     There  were  some  of  them  there,  yes,  sir. 

Q.  (By  the  Court)  :  What  is  your  best  recollec- 
tion, whether  they  were  there  or  not? 

A.  I  have  a  recollection,  your  Honor,  that  there 
were  a  number  of  men  present  in  the  room,  but  I 
wouldn't  attempt  to  say  how  many. 

The  Court :     That  isn't  the  point. 

Q.  Were  the  men  that  Mr.  Walker  has  mentioned, 
so  far  as  you  know  now,  among  those  present  ?  If  you 
are  not  positive,  you  can  say  you  think  so  or  don't 
think  so. 

A.  That  is  what  I  tried  to  indicate,  your  Honor. 
I  think  so. 
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Q.  In  other  words,  you  think  the  persons  whose 
names  he  has  mentioned  so  far  were  present  ? 

A.     I  think  they  were. 

The  Court :    All  right. 

Q.  (By  Mr.  Walker)  :  Do  you  think  Mr.  Biber- 
man  was  there  ? 

A.     I  think  so,  but  I  am  not  sure. 

Q.  Well,  your  recollection  is  the  same  as  with  ref- 
erence to  the  others  that  I  have  named,  that  he  was 
probably  there  ? 

A.  That  is  the  point  that  I  have  been  trying  to 
make,  Mr.  Walker. 

Q.  This  was  a  meeting  that  you  regarded  as  an 
important  [473]  one,  was  it  not? 

A.     Yes,  I  do. 

Q.  And  the  meeting  that  was  to  be  held  with  the 
persons  who  represented  the  industry  or  some  por- 
tion of  it  was  a  meeting  which  you  regard  as  an  im- 
portant meeting  ?  A.     Yes,  I  would  say  it  was. 

Q.  Now,  I  take  it  that  from  what  you  have  said, 
the  statement  by  Mr.  Kenny  and  the  other  attorneys 
as  to  this  meeting  that  was  to  be  had  was  made  to  all 
of  you,  it  wasn't  made  to  each  one  of  you  as  an  in- 
dividual, it  was  made  to  the  group  who  were  ijresent  ? 

A.     I  believe  that  is  correct. 

Q.  Now,  when  the  meeting  with  Mr.  Johnston,  Mr. 
Eric  Johnston,  and  Mr.  McNutt  and  Mr.  Benjamin 
had  been  held,  you  had  said  that  a  report  was  made 
by  Mr.  Kenny  and  these  other  attorneys  who  repre- 
sented you  of  the  meeting  which  had  been  held.  Who 
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was  present  ?  In  the  first  place,  let  me  ask  you  where 

the  report  was  made? 

A.  It  was  made  in  this  living  room  of  the  suite 
in  the  Shoreham  Hotel. 

Q.  That  is  the  suite,  as  I  understand  it,  that  was 
shared  by  you  and  Mr.  Milestone  and  some  of  the  at- 
torneys ? 

A.  No,  sir.  We  weren't  in  this  suite.  We  were 
down  the  hall  from  it.  This  was  the  suite  that  was 
shared  by  the  attorneys  with  the  living  room  attached 
to  it.  [474] 

Q.  All  right.  And  who  was  present  when  the  re- 
port was  made  ? 

A.  To  the  best  of  my  recollection,  the  people  who 
were  there  at  the  time  when  the  attorneys  were  going 
up  to  speak  to  them — I  don't  recall  the  length  of  time 
that  elapsed.  [475]  But  I  do  know  that  it  was  consid- 
ered a  matter  of  great  interest  and  that  all  of  the 
men  who  were  involved  in  this  were  extremely  anxi- 
ous to  know  what  position  the  heads  of  the  industry 
and  the  spokesmen  for  the  industry  were  going  to 
take  in  this  matter. 

Q.  And  would  you  say  that  to  the  best  of  your 
recollection  all  of  these  men  that  you  have  previously 
mentioned  as  being  present  at  the  meeting  which  was 
held  before  Mr.  Kenny  and  the  other  lawyers  went 
to  the  meeting  with  Mr.  Johnston  and  these  other 
people,  were  present  to  hear  the  report  ? 

A.  I  would  say  substantially  the  same  group,  yes, 
sir. 

Q.    And  all  of  the  lawyers  whom  Mr.  Kenny  has 
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identified  as  representing  this  group  were  present 
when  the  report  was  made  to  you  and  to  the  other 
people  % 

A.  Well,  again,  I  can't  say  positively,  but  I  would 
say  that  they  were  possibly. 

Q.  You  know  that  it  wasn't  just  Mr.  Kenny  who 
came  back  and  made  the  report? 

A.     That  is  correct. 

Q.     There  were  at  least  several  of  your  lawyers — 

A.     Yes,  I  believe  there  were. 

Q.     And  lawyers  for  the  group 

A.     That  is  right. 

Q.    — that  came  back  and  made  the  report?  [476] 

A.    Yes. 

Q.  Now,  the  particular  session  of  the  hearings  of 
the  Un-American  Activities  Committee,  with  which 
you  were  concerned,  commenced  the  next  day,  did 
they  not,  on  October  20th? 

A.     I  didn't  appear  until  the  30th  of  October. 

Q.  I  understand  that  you  did  not  actually  give 
your  testimony  until  the  30th  of  October,  but,  you 
know,  do  you  not,  from  your  own  knowledge,  because 
you  were  there  in  Washington,  that  these  hearings 
commenced  the  day  following —  A.     Yes,  sir. 

Q.     your  report  which  you  received  ? 

A.     Yes,  sir.  That  is  correct. 

Q.  Were  you  in  Washington  throughout  the  pe- 
riod when  these  hearings  were  on  and  up  to  the  time 
that  you  gave  your  own  testimony? 

A.    I  believe  that  I  was. 
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Q.  Well,  you  know  that  you  were,  don't  you,  Mr. 
Cole?  A.    Yes. 

Q.     And  did  you  attend  the  hearings  ? 

A.     Yes,  I  did. 

Q.  You  attended  all  of  the  hearings  down  through 
the  period  of  time  when  you  yourself  testified? 

A.    Yes,  I  did. 

Q.  So,  you  heard,  then,  the  testimony  of  all  the 
different  witnesses  who  appeared  before  the  Com- 
mittee and  gave  their  testimony  ? 

A.  Well,  I  attended  all  these  sessions,  but  I  won't 
say  that  I  attended  every  moment  of  every  session 
and  therefore  I  couldn't  say,  I  couldn't  answer  that 
question. 

Q.  Well,  you  were  substantially  there  all  the 
time?  A.    Yes,  that  is  right. 

Q.  I  take  it  that  you  may  have  stepped  out  of  the 
committee  room  for  a  few  minutes,  but  you  were  as 
constantly  in  attendance  as  you  could  be  ? 

A.  I  could  have  stepped  out  for  a  half  of  the  day, 
as  well,  Mr.  Walker. 

Mr.  Walker :  I  see.  Now,  I  would  like  to  call  your 
attention — have  you  a  copy  of  that  ? 

I  am  handing  the  witness,  may  it  please  the  court, 
the  paper  bound  book  which  has  been  identified  as  a 
]oroper  record  of  the  hearings  that  were  had  between 
October  20th  and  October  30, 1947. 

Q.  I  direct  your  attention  to  page  323  where  Mr. 
Eric  Johnston  is  under  examination  by  the  commit- 
tee, and  I  will  ask  you  whether  or  not,  before  you 
had  testified  on  October  30th,  you  were  present  and 
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heard  this  testimony,  by  Mr.  Johnston:  It  begins  at 

the  top  of  page  323. 

^'Mr.  Stripling:  Mr.  Johnston,  you  were  present 
this  morning  when  we  heard  Mr.  John  Howard  Law- 
son,  were  you  not?  [478] 

''Mr.  Johnston:     I  was. 

"Mr.  Stripling :  Did  you  hear  the  evidence  which 
was  submitted  to  the  committee  regarding  his  Com- 
munist affiliations  ? ' ' 

Mr.  Katz :  Now,  just  a  moment.  You  are  now  ask- 
ing him  about  Mr.  John  Howard  Lawson  and  what 
he  heard  in  that  connection. 

Mr.  Walker :  I  am  asking  him  if  he  heard  the  tes- 
timony of  Mr.  Eric  Johnston. 

Mr.  Katz:  Well,  then,  it  should  go  in  with  that 
admonition,  that  it  was  simply  a  matter  heard  by  Mr. 
Cole. 

The  Court :     That  is  right. 

Mr.  Katz :  And  with  no  bearing  at  all  upon  Mr. 
Cole's 

The  Court :  Just  a  moment.  Well,  you  have  asked 
him  if  he  heard  Mr. 

Mr.  Katz :  That  is  right.  It  went  in  under  an  ad- 
monition. 

The  Court :  All  right.  Well,  I  will  see  what  is 
brought  in  and  I  will  see  what  admonition  to  give. 
Mr.  Cole  testified  that,  before  he  answered  the  ques- 
tion, he  read  certain  statements  and  heard  certain 
testimony.  Among  the  things  he  said  he  heard,  he 
said  was  the  testimony  of  Mr.  Johnston  before  the 
committee  and  a  portion  of  that  testimony  was  read 


508  Loeiv's  Incorporated  vs. 

(Testimony  of  Lester  Cole.) 

to  him  and  called  to  his  attention.  Now  they  are  call- 
ing his  attention  to  other  portions  of  the  testimony, 
merely  to  test  his  recollection  as  to  what  he  heard, 
if  [479]  anything.  Go  ahead. 

Mr.  Walker:  Of  course,  your  Honor,  T  am  not 
imposing  any  limitations  upon  this  myself.  I  am  of- 
fering it  in  evidence. 

The  Court:  Well,  no  limitations  have  been  im- 
posed. I  am  merely  admonishing  the  jury  that  they 
are  to  consider  not  the  truth  of  any  statements  made 
by — concerning  neither,  but  what  statements  were 
made,  only  on  their  effect.  We  are  discussing  all  these 
things  merely  to  determine  what  if  any  effect  they 
had  upon  Mr.  Cole's  conduct,  and  that  is  the  scope 
of  the  admonition  I  am  giving. 

Mr.  Walker :  All  right,  I  mil  now  go  back  to  the 
testimony  of  Mr.  Johnston. 

The  Court :     All  right. 

Mr.  Walker:  Which  Mr.  Cole  has  indicated — of 
which  he  has  indicated  he  heard  some : 

' '  Mr.  Stripling :  Did  you  hear  the  evidence  which 
was  submitted  to  the  committee  regarding  his  Com- 
munist affiliations? 

"Mr.  Johnston:     I  did. 

'*Mr.  Stripling:  Did  you  hear  the  memorandum 
which  was  read  regarding  his  Communist  affiliations  ? 

"Mr.  Johnston:     I  did. 

"Mr.  Stripling:  If  all  of  the  evidence  which  was 
submitted  Avas  proved  to  your  satisfaction  to  be  true, 
would  [480]  you  say  Mr.  Lawson  had  any  place  in 
the  motion-picture  industry  as  a  picture  writer? 
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"Mr.  Johnston:  If  all  of  the  evidence  there  is 
proved  to  be  true,  I  would  not  employ  Mr.  Lawson 
because  I  would  not  employ  any  proven  or  admitted 
Communist  because  they  are  just  a  disruptive  force 
and  I  don't  want  them  around. 

' '  Mr.  Stripling :  They  could  be  a  disruptive  force 
within  the  motion-picture  industry ;  isn't  that  true  ? 

'  ^  Mr.  Johnston :     Of  course. 

"Mr.  Stripling:  Don't  you  think  this  committee 
has  an  obligation  to  expose  them  if  they  are  there? 

"Mr.  Johnston:  I  have  always  said  that  you  did, 
but  I  have  always  thought  you  should  do  it  under  the 
American  program  of  a  free  and  fair  trial.  I  have 
never  objected  to  your  investigating  Hollywood.  I 
told  you  we  welcomed  it,  and  we  sincerely  do.  We 
haven't  always  welcomed  some  of  the  methods  you 
have  adopted." 

Did  you  hear  that  testimony  ? 

A.     Yes,  I  did,  Mr.  Walker. 

Q.  (By  Mr.  Walker)  :  Then  I  call  your  atten- 
tion to  a  portion  of  Mr.  Johnston's  testimony  which 
you  will  find  on  page  326,  well  toward  the  bottom  of 
the  page,  Mr.  Cole,  question  by  Mr.  Vail.  Have  you 
located  it  ?  It  is  the  last  question  on  page  326. 

A.    Yes,  I  see.  [481] 

Q.  Mr.  Vail  was  a  member  of  the  committee, 
was  he  not?  A.     Mr.  Vail? 

Q.    Yes. 

A.  Yes,  he  was  a  member  of  Congress — of  the 
committee. 

Q.     I  shall  now  read  you  questions  and  the  an- 
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swers  to  which  I  wish  to  call  your  attention: 

"Mr.  Vail:  I  assume  that  your  attitude  with 
respect  to  the  fact  that  this  investigation  is  war- 
ranted hinges  largely  upon  the  fact  that  this  type 
of  investigation  must  precede  the  recommendation 
of  a  congressional  committee  for  legislation  that 
Avill  aiford  protection  to  the  American  people? 

''Mr.  Johnston:  Yes.  Mr.  Chairman,  I  have 
.>said  before  that  I  feel  there  are  two  duties  of 
Congress,  to  prove  whether  Communists  are  for- 
eign agents  and/or  are  they  trying  to  upset  our 
Government  by  unconstitutional  means. 

"I  think  that  is  a  duty  which  Congress  has  to 
perform.  Personally  I  feel  that  the  Communist 
Party,  if  I  might  philosophize  for  just  a  moment, 
Mr.  Vail,  I  feel  that  the  Communist  Party  is  in- 
tellectually and  morally  bankrupt.  I  feel  that  those 
members  in  America,  who  are  the  dupes  of  the 
Communist  Party  and  dance  when  the  Kremlin 
pulls  the  strings,  have  had  to  change  their  line 
to  cover  that  tremendous  intellectual  bankruptcy. 
The  Communist  Party  is,  as  the  [482]  Fascist  Party 
was,  based  on  hate,  and  the  history  of  the  world 
shows  that  that  is  never  successful.  The  Fascist 
Party  was  overthrown  because  it  was  based  on 
hate.  The  Communist  Party  is  based  on  hate — 
the  class  struggle — and  I  don't  think  the  Commu- 
nist Party  can  succeed  either,  Mr.  Vail.  And,  cer- 
tainly, I  think  it  is  the  duty  of  the  Congress  to 
point  out  to  the  American  people  the  dangers,  and 
I  think  it  is  the  duty  of  Congress  to  determine 
whether  these  people  are   foreign  agents  or  not, 
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and  if  so,  are  they  attempting  to  disrupt  our  Gov- 
ernment by  unconstitutional  means. 

'^Mr.  Vail:  That  is  exactly  the  job  in  which  this 
committee  is  ]iow  engaged.  The  motion-picture  in- 
dustry is  clearly  one  factor  in  the  entire  group  of 
factors  that  must  be  explored  by  this  committee  be- 
fore it  can  present  to  the  Congress  its  recommenda- 
tions for  legislation.  You  and  I  know  that  the 
international  situation  is  tense  today,  and  since 
we  have  the  statement  of  no  less  an  authority 
than  Edgar  Hoover  and  former  Ambassador  Wil- 
liam Bullitt,  to  the  effect  that  the  Communist  Party 
is  the  agent  of  a  foreign  power,  it  certainly  is 
the  job  of  Congress  to  check  into  it  and  be  certain 
that  agents  of  a  foreign  government  are  not  cir- 
culating freely  in  this  country. 

''Mr.  Johnston:  I  think  you  are  right.  We 
welcome  that,  Mr.  Congressman." 

Did  you  hear  that  testimony?  [483] 

A.     Yes,  I  did. 

Mr.  Katz:  Now,  with  respect  to  the  comments 
of  Mr.  Vail  as  to  what  was  the  duty  of  the  com- 
mittee or  not,  we  ask  a  particular  admonition  there. 
Mr.  Cole's  course  of  conduct  could  be  shaped  by 
what  the  representatives  of  his  industry  said  and 
certainly  not  with  respect  to  what  a  particular 
Congressman  may  have  said. 

The  Court:     Yes. 

Mr.  Katz:  Concerning  what  his  duty  was  or 
was  not. 

Mr.  Walker:     Just  a  moment. 
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Mr.  Katz:  He  was  an  ex-Congressman,  Mr. 
Kenny  tells  me. 

Mr.  Walker:  And  the  gentleman  was  a  Con- 
gressman at  the  time  of  this  hearing.  Whether  he 
is  or  is  not  a  Congressman  at  the  present  time  is 
no  part  of  this  record.  And  may  I  say  this:  There 
is  introduced  testimony  of  Mr.  Johnston's  state- 
ment immediately  following  a  statement  of  Mr. 
Vail: 

"Mr.  Johnson:  I  think  you  are  right.'' 
The  Court:  All  right.  I  will  say  this:  This 
witness,  the  plaintiff  here,  has  a  right  to  draw  in- 
ferences from  what  his  employers  say  and  that  is 
the  object  of  all  this  testimony  but  he  is  not  bound 
to  draw  any  inference  from  what  any  member  of 
the  committee  said  while  examining  a  representa- 
tive of  the  employer.    Is  that  a  fair  statement? 

Mr.  Katz:     Yes.  [484] 

Mr.  Walker:  That  isn't  a  fair  statement  of  what 
the  Committee  man  says,  unless  it  is  endorsed  by 
one  of  the  people  of  the  industry. 

The  Court:  That  is  right.  Thank  you.  Unless 
it  is  endorsed,  unless  it  is  endorsed  by  the  repre- 
sentative of  the  industry  who  was  speaking.  All 
right. 

Mr.  Walker :  Of  course,  may  I  say,  your  Honor, 
while  I  think  j^our  statement  is  entirely  correct,  it 
is  not  applicable  to  this  particular  quotation  of  the 
fact  that  Mr.  Johnston,  who  has  been  identified  a 
number  of  times  with  the  moving  picture  industry. 
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did  in  effect,  by  saying  ''I  think  you  are  right," 

adopt  the  statement  of  the  Congressman. 

The  Court:  That  is  right.  What  I  say  applies 
to  the  entire  situation. 

Mr.  Walker:     Yes,  your  Honor. 

The  Court:  Not  so  much  to  i\\v  particular  state- 
ment, because  where  a  representative  of  the  indus- 
try answers,  categorically  adopts  a  statement  made 
by  a  member  of  the  Committee  as  his  own,  it  was 
as  though  he  had  made  the  statement  himself. 
.Ml  right. 

Q.  (By  Mr.  Walker):  Now,  Mr.  Cole,  I  call 
your  attention  to  page  328  and  to  that  portion  of 
Mr.  Johnston's  statement  which  begins  with  the 
words  very  near  the  top  of  the  page,  the  first  full 
paragraph  on  page  328,  the  words,  ''We  do  not 
attempt,"  reading  as  follows  (this  is  Mr.  John- 
ston [485]  speaking)  : 

"We  do  not  attempt,  and  I  have  in  no  way  at- 
tempted, to  criticize  the  members  of  the  commit- 
tee. We  feel  that  you  are  doing  a  job  which  has 
to  ])e  done.  We  have  criticized  sometimes,  Mr. 
Vail,  the  methods  in  which  it  was  done,  because 
we  feel  that  people  should  not  be  smeared  with 
communism  unless  they  have  a  fair  trial  and  op- 
portunity of  proving  whether  they  are  or  not.  That 
is  the  American  tradition,  Mr.  Vail," 

Did  you  hear  that  statement? 

A.     Yes,  I  did. 

Q.  Now,  if  you  will  turn  to  page  72,  Mr.  Mayer 
is  under  examination  by  the  Committee,  and  you 
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recall  having  discussed  with  Mr.  Mayer  the  treat- 
ment which  in  accordance  with  your  testimony  Mr. 
Mayer  complained  of  having  received  at  the  hands 
of  the  Committee?  A.    Yes,  sir. 

Q.  The  examination  is  being  made  by  Mr.  Smith, 
and  Mr.  Smith,  Mr.  Cole,  was  one  of  the  investi- 
gators for  the  Committee,  was  he  not? 

A.     I  believe  that  is  true. 

Q.    You  saw  him  when  you  were  there  at  these 

hearings?  A.     Yes,  I  did.  [486] 

*  *  *  * 

Q.  ''Are  there  any  Communists  to  your  knowl- 
edge, in  Metro-Goldwyn-Mayer  ?  " 

Do  you  catch  that,  Mr.  Cole? 

The  Witness:    Yes,  I  do. 

Q.  (By  Mr.  Walker,  Continuing)  :  "Mr.  Mayer: 
They  have  mentioned  two  or  three  writers  to  me 
several  times.  There  is  no  proof  about  it,  except 
they  mark  them  as  Communists,  and  when  I  look 
at  the  pictures  they  have  written  for  us  I  can't 
find  once  where  they  have  written  something  like 
that.  AYhether  they  think  they  can't  get  away  with 
it  in  our  place,  or  what,  I  can't  tell  you,  but  there 
are  the  pictures  and  they  will  speak  for  themselves. 
T  have  as  much  contempt  for  them  as  much  as 
anybody  living  in  this  world. 

"Mr.  Smith:  Who  are  these  people  they  have 
named  ? 

"Mr.  Mayer:  Trumbo  and  Lester  Cole,  they  said. 
I  think  there  was  one  other  fellow,  a  third  one. 

"Mr.  Smith:  Is  that  Dalton  Trumbo  you  are 
speaking  of? 
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"Mr.  Mayer:     Yes,  sir. 

"Mr.  Smith:     And  his  position,  please? 

"Mr.  Mayer:     He  is  a  writer. 

"Mr.  Smith:     And  Lester  Cole? 

"Mr.  Mayer:     A  writer."  [487] 

Now,  I  direct  your  attention 

Mr.  Katz:  Will  you  just  finish  the  next  ques- 
tion and  save  time,  Mr.  Walker? 

Mr.  Walker:    I  will  be  very  happy  to. 

"Mr.  Smith:  Have  you  observed  any  efforts 
on  their  part  to  get  Communist  propaganda  into 
their  pictures? 

"Mr.  Mayer:    I  have  never  heard  of  any." 

Now,  I  direct  your  attention  to  the  bottom  of 
]ia,2.e  73,  beginning  with  this  statement  by  Mr. 
Smith: 

"Mr.  Mayer,  these  individuals  that  have  been 
mentioned  as  being  reported  to  you  as  Commu- 
nists, do  you  think  the  studios  should  continue  to 
employ  those  individuals? 

"Mr.  Mayer:  I  have  asked  counsel.  They  claim 
that  unless  you  can  prove  they  are  Communists 
they  could  hold  you  for  damages.  Saturday  when 
I  arrived  here  T  saw  in  the  papers  a  case  where 
the  high  court  of  New  York  State  just  held  you 
could  not  even  say  a  man  was  a  Communist  sym- 
pathizer without  being  liable  if  you  cannot  prove 
it. 

"The  Chairman:  Mr.  Smith,  may  I  ask  a  ques- 
tion right  there? 

"Mr.  Smith:     Yes,  sir. 
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The  Chairman :  If  you  were  shown  the  Com- 
munist dues  cards  of  any  one  of  these  three  indi- 
viduals, then  would  you  continue  to  employ  them? 

''Mr.  Mayer:     No,  sir."  [488] 

Did  you  hear  that  testimony  by  Mr.  Mayer? 

A.    Yes,  I  did. 

Q.  Now,  I  will  direct  your  attention  to  page 
78.  Mr.  Cole,  the  record  indicates  (counsel  will 
check  me  if  this  is  not  right)  that  Mr.  Mayer  tes- 
tified before  the  Committee  on  October  20,  1947, 
and  you  did  not  testify  until  October  30,  1947,  that 
IS  correct,  isn't  it? 

A.     That  is  correct,  yes,  sir. 

Q.  So  that  you  had  heard  all  of  this  testimony 
to  which  I  have  called  your  attention 

A.     Yes,  sir. 


'? 


Q.    before  you  took  the  witness  stand? 

A.     Yes,  sir. 

Q.  Now,  turning  to  page  78,  there  is  a  ques- 
tion well  towards  the  bottom  of  the  page  by  Mr. 
Wood.  Mr.  Wood  was  a  member  of  the  Commit- 
tee, was  he  not,  Mr.  Cole? 

A.     T  believe  that  he  was. 

Q.     Yes.    The  testimony  is  as  follows: 

"Mr.  Wood:  You  were  quoted" — addressing  Mr. 
Mayer — "You  w^ere  quoted  somewhat  in  the  press 
from  that  address.  And  I  quote  from  one  of  the 
daily  papers  in  New  York,  in  which  you  are  quoted 
as  having  said  that:" 

Then  follows  the  quotation. 

"  'The  only  interpretation  and  understanding  of 
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communism  that  is  worthy  of  belief  by  the  Ameri- 
can people  is  that  it  [489]  threatens  the  way  of  life 
upon  this  entire  planet.  It  threatens  our  funda- 
mental concepts  of  human  rights  and  liberties.'  " 

That  ends  the  quotation. 

Mr.  Wood  speaking: 

"Is  that  a  correct  quotation  of  the  sentiment 
that  you  then  expressed  *? 

"Mr.  Mayer:     Yes,  sir. 

"Mr.  Wood:     And  you  still  subscribe  to  it? 

"Mr.  Mayer:     Yes,  sir. 

"Mr.  Wood:  You  were  quoted  in  this  same  ar- 
ticle in  the  New  York  newspaper  as  having  said 
that:" 

And  this  is  the  quotation: 

"  'Soviet  Russia  must  be  recognized  for  and 
plainly  called  exactly  what  it  is  in  terms  of  in- 
ternational relationship — a  powerful  nation  that 
challenges  and  discredits  our  liberty  and  that  seeks 
to  spread  its  influence  to  dominate  the  lives  of 
men   and  women  in  smaller  nations.'  " 

"Is  that  a  correct  quotation "    That  is  the 

end  of  the  quotation.   Then,  Mr.  Wood  speaking : 

"Is  that  a  correct  quotation  of  the  sentiments 
that  you  expressed  at  that  time? 

"Mr.  Mayer:     Yes,  sir. 

"Mr.  Wood:  Now,  I  will  ask  you  again,  Mr. 
Mayer,  if  at  the  time  you  took  into  your  em- 
ployment the  men  that  you  have  [490]  named  here 
who  you  say  have  now  been  designated  as  men 
who  had  attained  communistic  beliefs  you  knew  that 
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those  men  believed  in  and  subscribed  to  a  doctrine 

that   you    have    thus    announced,    in   the    excerpts 

which  I  read  to  you,  would  you  keep  them  in  your 

employment?'^ 

Mr.  Katz:  Now,  just  a  moment.  This  is  not 
only  an  immaterial  question,  but  there  is  a  mate- 
rial and  great  distinction,  not  merely  qualitative, 
'oetween  what  an  employee  hears  his  employer  say 
on  the  subject  of  whether  the  employee  with  re- 
spect to  his  acts  or  conduct  before  a  Committee 
is  or  is  not  going  to  be  blacklisted,  and  colloquy 
in  which  an  emploj^er,  in  connection  with  an  in- 
vestigation, is  asked  for  a  philosophic  dissertation 
with  respect  to  a  subject  which  is  not  in  this  case 
at  all,  and  that  is  the  question  of  what  is  the  mean- 
ing of  Communism.  [491] 
*  *  *  * 

Mr.  Walker:  Yes,  your  Honor.  Now,  I  am  go- 
ing to  read  the  question  which  I  read,  which  evoked 
the  objection.  Otherwise  the  answer  would  have 
no  meaning. 

''Mr.  Wood''  (Addressing  Mr.  Mayer):  ''Now 
T  will  ask  you  again,  Mr.  Mayer,  if  at  the  time  you 
took  into  your  employment  [492]  the  men  that  you 
have  named  here  who  you  say  have  now  been  des- 
ignated as  men  who  had  attained  communistic  be- 
liefs you  knew  that  those  men  believed  in  and  sub- 
scribed to  a  doctrine  that  you  have  thus  annoimced, 
in  the  excerpts  which  I  read  to  you,  Avould  you 
keep  them  in  your  employment? 
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''Mr.  Mayer:     No,  sir.    I  could  prove  it  then, 

if  they  challenged  me." 

*  *  *  * 

Q.     Did  you  hear  that  testimony,  Mr.  Cole? 

A.  I  don't  remember  it  particularly,  but  I  was 
there  and  if  it  was  so  read,  I  presume  that  I  did, 
I  did  hear  it.  [493] 

*  *  *  * 

Q.  (By  Mr.  Walker)  :  Mr.  Cole,  I  am  going 
to  direct  your  attention  to  a  conversation  that  you 
had  with  Mr.  Mayer,  in  the  late  summer  of  1947, 
in  his  office,  and,  of  course,  sometime  before  the 
AYashington  hearings  that  fall.  As  I  recall  your 
testimony,  you  testified,  among  other  things,  to  the 
fact  that  you  told  Mr.  Mayer  something  about  the 
source  of  these  Washington  hearings  being  a  man 
by  the  name  of  McGuinness.  Am  I  correct  in  that? 

A.  I  don't  believe  I  said  that  he  was  the  source 
of  the  Washington  hearings,  although  I  may  have. 

Q.  Didn't  you  say  he  was  the  cause  of  these 
Washington  hearings;  that  it  was  by  reason  of 
his  activities  that  these  hearings  were  going  to  take 
place  ? 

The  Cou]-t:  I  think  that  what  the  witness  said — 
are  you  referring  to  a  written  statement? 

Mr.  Walker:  No.  I  am  referring  to  a  conversa- 
tion he  had  with  Mr.  Mayer  in  Mr.  Mayer's  of- 
fice, in  the  late  siunmer  of  1947. 

The  Court :     All  right.  Go  ahead. 

Q.     (By  Mr.  Walker) :     Tell  us  what  was  said 
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hy  you  to  Mr.  Mayer  about  Mr.  McGuinness  and 

his  relationship  to  the  Washington  hearings. 

A.  I  told  Mr.  Mayer  he  knew  Mr.  McGuinness 
was  one  of  the  people — again,  this  is  the  substance 
of  it — that  he  [494]  was  one  of  the  persons  who 
was  constantly  trying  to  bring  about  this  kind  of 
strife  in  the  industry  and  that  he  had  in  the  past 
actually  attempted  to  bring  members  of  this  com- 
mittee, under  its  previous  name,  to  Hollywood;  that 
he  had  been  an  opponent  of  mine  and  had  used 
this  smear  technique  against  many  of  the  Screen 
AVriters  Guild. 

Q.  And  you  indicated,  did  you  not,  that  these 
hearings  probably  would  not  have  been  had  if  it 
hadn't  been  for  activity  of  this  type  on  the  part  of 
Mr.  McGuinness  and  the  group  that  was  associated 
with  him? 

A.  I  couldn't  have  assured  anyone  of  that.  I 
only  said,  in  my  opinion,  Mr.  McGuinness  had  con- 
tributed toward  it. 

Q.  And  you  indicated  that  you  thought  he  made 
a  very  substantial  contribution  toward  it,  didn't 
you? 

A.     I  told  him  he  was  a  contributor. 

Q.  And  you  also  told  Mr.  Mayer  that  Mr.  Mc- 
Guinness was  a  person  who  disagreed  with  you 
very  thoroughly  and  had  a  personal  dislike  towards 
you  ? 

A.  Mr.  McGuinness  had  said  so  and  I  believe, 
if  I  am  not  mistaken,  that  Mr.  Mayer  was  aware 
of  the  fact  that  Mr.  McGuinness  had  said  so,  and  I 
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believe  he  said  at  the  time,  ''Yes;  I  know.   He  has 

spoken  to  me  about  this  for  years." 

Q.  And  you  indicated  to  Mr.  Mayer  that  Mr. 
McGuinness  had  opposed  3'Our  employment  by 
M-G-M  by  reason  of  this  antipathy  that  he  had  to- 
wards you?  [495] 

A.     That  was  my  general  understanding;  yes. 

Q.     I  mean  you  so  told  Mr.  Mayer? 

A.  T  am  not  sure  that  I  mentioned  to  Mr.  Mayer 
that  particular  fact  that  he  had  opposed  my  em- 
ployment at  Metro-Goldwyn-Mayer. 

Q.  Did  you  not  testify,  or  will  you  not  now 
testify,  that  you  told  Mr.  Mayer  about  the  organi- 
zation of  the  Screen  Writers  Guild  and  the  strife 
that  occurred,  the  controversy  that  occurred,  be- 
tween the  Screen  Writers  Guild  and  another  or- 
ganization with  which  Mr.  McGuinness  was  con- 
nected and  in  which  he  was  prominent? 

A.     Yes;  I  did. 

Q.  And  you  designated,  if  I  recall  correctly,  this 
other  organization,  in  connection  with  which  Mc- 
Guinness was  prominent,  as  being  a  company 
union  ? 

A.  This  designation  was  given  it  by  the  Na- 
tional Labor  Relations  Board,  I  believe. 

Q.  But  you  so  designated  it  in  your  conversa- 
tion with  Mr.  Mayer,  didn't  you? 

A.     I  believe  that  is  correct. 

Q  And  you  told  Mr.  Mayer,  did  you  not,  that 
this  bitterness  toward  you  on  the  part  of  Mr.  Mc- 
Guiimess  arose,  in  part,  out  of  the  conflict  that 
had  taken  place  in  the  early  days  of  the  Guild,  when 
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you  were  an  advocate  of  the  Guild  and  he  was  an 

advocate  of  this  other  organization?  [496] 

A.     That  is  correct;  yes,  sir. 

Q.  Mr.  McGuinness  was  a  witness  at  this  hear- 
ing in  Washington,  was  he  not? 

A.     Yes;  he  was. 

Q.     And  you  heard  his  testimony? 

Mr.  Margolis:  That  is  objected  to  on  the  ground 
it  is  incompetent,  irrelevant  and  immaterial. 

The  Court:  I  will  overrule  it  as  a  preliminary 
question.  You  may  answer  whether  you  heard  his 
testimony. 

A.  I  really  don't  remember  whether  I  was  in 
the  room  at  that  time  or  not. 

Q.  (By  Mr.  Walker) :  If  you  will  take  the 
transcript  there,  I  will  direct  your  attention  to 
page  135  and  the  pages  following,  which  purports 
to  be  the  testimony  by  Mr.  McGuinness  before  the 
committee,  and  see  if  that  refreshes  your  recol- 
lection as  to  whether  or  not  you  heard  Mr.  Mc- 
Guinness' testimony,  and  at  the  same  time  that  you 
are  refreshing  your  recollection — or  I  will  reserve 
that. 

A.  I  really  don't  remember,  Mr.  Walker, 
Avh ether  I  was  present  or  not  at  that  time. 

Q.  You  have  looked  through  his  testimony,  have 
you? 

A.  I  haven't  read  it  all.  If  you  wish  me  to, 
I  will,  surely.  [497] 

I  think  that  I  was.   I  believe  that  I  was. 

Q.     (By  Mr.  Walker)  :     Yes.   Now,  you  observe, 


Lester  Cole  523 

(Testimony  of  Lester  Cole.) 

do  you  not,  Mr.  Cole,  that  in  the  course  of  his  tes- 
timony, Mr.  McGuinness  named  a  number  of  peo- 
ple whom  he  charged  with  either  being  Commu- 
nists or  having  Communist  sympathies,  not  men- 
tioning any  names'? 

Mr.  Margolis:  Objected  to  on  the  grounds  it 
is  incompetent,  irrelevant  and  immaterial. 

The  Court:     The  objection  is  sustained. 

Q.  (By  Mr.  Walker) :  Let  me  ask  you,  Mr. 
Cole,  if  after  having  examined  the  testimony  given 
by  Mr.  McGuinness  and  which  you  say  you  have 
heard 

The  Witness  (Addressing  the  court) :  He  is 
speaking  about  all  of  it. 

The  Court:  Don't  talk  to  me.  I  was  merely 
going  to  look  at  your  paper.  Don't  talk  to  me. 
Don't  talk  in  a  whisper.  Talk  in  a  manner  so 
everybody  can  hear  you.  You  say  you  don't  know 
what  he  is  referring  tof 

The  Witness:  He  is  referring  generally  to  the 
entire  testimony. 

The  Court:  That  is  right.  Now,  you  had  not 
finished  your  question,  Mr.  Walker? 

Mr.  Walker:     No,  sir. 

The  Court:     Go  ahead. 

Q.  (By  Mr.  Walker)  :  You  now  having  exam- 
ined Mr.  McGuinness'  [498]  testimony,  I  will  ask 
you  whether  or  not  Mr.  McGuinness,  in  his  tes- 
timony either  said  that  you  were  or  that  he  thought 
that  you  were  a  Communist  or  a  Communist  sym- 
pathizer ? 
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Mr.  Margolis:  Objected  to  on  the  ground  that 
it  is  incompetent,  irrelevant  and  immaterial  and 
I  ask  the  court  for  an  instruction  to  the  jury  on 
the  question  at  this  time. 

The  Court:  Yes.  The  objection  will  be  sus- 
tained and  the  jury  instructed  to  disregard  the 
implication  of  the  question.  Ladies  and  gentle- 
men of  the  jury,  rather  than  repeat  to  you  what  I 
told  you  the  other  day,  that  repeatedly  during  the 
course  of  any  trial  and  particularly  a  trial  of  this 
character,  questions  are  asked  to  which  objections 
are  made,  and  when  I  have  sustained  the  objection 
you  are  not  to  draw  any  inferences  from  the  fact 
that  the  question  was  asked,  what  the  answer 
would  be,  whether  "yes"  or  whether  "no."  My 
ruling  merely  means  that  that  is  not  a  subject 
of  inquiry  in  this  lawsuit  and  you  are  not  a  guess 
as  to  what  the  answer  might  have  been  or  when 
you  discuss  the  matter  you  are  not  to  say,  "Well, 
the  judge  should  have  allowed  that  question  to  be 
answered,  because  we  might  have  found  out  some- 
thing." Remember,  I  warned  you  against  that, 
that  when  I  am  making  a  ruling  I  am  charged 
with  the  responsibility  of  the  ruling,  not  the  person 
who  objected  to  it  or  the  person  who  asks  for  it. 
T  have  sole  responsibility  for  the  ruling  and  the 
person  who  is  denied  imder  that  ruling  is  allowed 
under  the  law  an  [499]  exception  which  he  can 
take  advantage  of  in  case  after  a  judgment  there 
is  an  appeal  to  a  higher  court.  So  I  want  you 
to  bear  that  in  mind  and  I  repeated  it  again  because 
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I  felt  perhaps  you  may  have  forgotten  the  state- 
ment I  made  some  days  ago.    All  right. 

Mr.  Walker:  All  right,  then,  I  shall  put  the 
direct  question  to  you.  Mr.  Cole,  isn't  it  a  fact 

The  Court:     Just  a  moment. 

Q.  (By  Mr.  Walker,  continuing)  :  that  no- 
where in  his  testimony 

Mr.  Katz:     Just  a  moment,  Mr.  Walker. 

Mr.  Margolis:     Just  a  moment,  Mr.  Walker. 

The  Court:  I  don't  think  any  further  question 
should  be  asked  in  the  presence  of  the  jury. 

Mr.  Walker:  All  right.  Then  I  offer  in  evi- 
dence the  testimony  of  Mr.  McGuinness  as  it  ap- 
pears in  the  record. 

Mr.  Katz:  Now,  Mr.  Walker,  counsel,  this  is 
a  breach  of  the  ruling  of  the  court  made  after 
full  argument. 

Mr.  Walker:     Just  a  minute,  please. 

Mr.  Selvin:  Just  a  minute.  It  is  not  a  matter 
of  fact. 

The  Court:  Let  us  not  make  any  comments. 
All  right.  Just  a  moment.  Let  us  not  have  argu- 
ments- 

(The  following  proceedings  occurred  before 
the  court,  without  the  hearing  of  the  jury:) 

Mr.  Selvin:  The  purpose  of  this  is  to  show 
Mr.  McGuinness  [500]  did  not  mention  him  in  any 
way. 

Ml.  Walker:     He  misunderstood  this  inquiry. 

Mr.   Selvin:     The  object  of  the  examination  is 
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obvious.  Mr.  Cole  has  testified  on  direct  to  this 
great  enmity  between  himself  and  Mr.  McGuinness, 
and  Avhen  Mr.  McGuinness  gets  the  chance  to 
•'knife"  him,  notwithstanding  the  fact  he  mentions 
a  dozen  other  people,  he  does  not  mention  Mr. 
Cole  in  any  way. 

Mr.  Walker:     No,  it  is  a  negative. 

The  Court:  It  is  a  negative.  Why  don't  you 
ask  the  question  while  he  mentioned  others  as  being 
Communists,  he  did  not  name  you  as  being  one? 

Mr.  Selvin:  That  is  what  he  started  to  ask  and 
they  objected. 

Mr.  Katz:  Now,  as  a  matter  of  fact,  Mr.  Guin- 
ness' testimony  went  in  under  privilege  without 
any  right  of  cross  examination  and  certainly  can- 
not be  used  for  any  purpose  of  impeaching  Mr. 
Cole  in  his  statement  to  Mr.  Mayer,  whether  he 
did  or  did  not  make  the  statement.  Now,  if  Mr. 
Mayer  says  that  Mr.  Cole  didn't  say  this  to  him, 
that  is  impeachment. 

The  Court:     Yes. 

Mr.  Katz:  But,  to  put  it  on  the  basis  that  some- 
thing else  was  said 

Mr.  Walker:  This  man  claims  a  great  enmity 
on  the  part  of  McGuinness. 

Mr.  Margolis:  If  he  didn't  say  it  on  this  occa- 
sion, [501]  it  doesn't  mean  he  didn't  say  it  on 
other  occasions. 

Mr.  Katz:     Or  that  he  was  an  enemy  of  his. 

The  Court:  Well,  if  counsel  insists  on  the  ob- 
jection I  will  have  to  sustain  it.   Frankly,  I  do  not 
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think  the  answer  would  harm  you,  but  I  would 
allow  it  to  go  in  if  I  were  you  but,  technically 
speaking,  it  is  not  a  method  of  showing  lack  of 
animosity.  You  can  bring  him  back  here  and  have 
him  show  that  he  doesn't  have  animosity  and  you 
might  ask  him,  is  it  a  fact  that  because  you  don't 
have  any  animosity,  you  didn't  name  him'? 

Mr.  Walker:  In  coming  in  here,  they  are  self- 
serving  declarations. 

Mr.  Katz:  May  we  first  see  the  part,  Judge? 
May  we  just  see  the  part  you  called  attention  to? 

Mr.  Walker:     I  gave  him  the  whole  testimony. 

Mr.  Katz:  Offering  the  whole  testimony.  Of 
course  we  objected.  We  make  the  objection.  Prove 
it  the  right  way. 

The  Court:  Well,  I  think  technically,  to  deter- 
ine  the  matter,  I  would  rule  the  other  way,  but 
theoretically  I  think  the  objection  is  good.  This 
IS  not  the  way  to  show  absence  of  bias,  but  there 
are  other  ways  showing  absence  of  bias,  by  pro- 
ducing him  as  a  witness  and  having  Mr.  Mayer 
deny  that  he  ever  charged  him  with  being  a  Com- 
munist. 

Mr.  Walker:     That  isn't  the  question  here. 

The  Court:     That  is  what  you  said.  [502] 

Mr.  Katz:  They  are  not  introducing  it  to 
show 

The  Court:     Let  us  not  talk  of  motives. 

Mr.  Margolis:     What  is  your  Honor's  ruling? 

The    Court:     The    ruling    is    that    I    have    sus- 
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tained  the  objection  to  the  offer  of  the  testimony 

of  McGuinness. 

Mr.  Walker:  I  want  to  offer  the  testimony  it- 
self. 

The  Court:     The  testimony  itself? 

Mr.  Walker:     I  want  to  offer  it. 

The  Court:     I  think  you  started  to  offer  it. 

Mr.  Walker:     I  started  to  offer  it,  yes. 

The  Court:     Well,  offer  it  and  identify  it. 

Mr.   Walker:     Yes. 

Mr.  Selvin:  It  is  offered  with  the  understand- 
ing that  the  testimony,  we  contend  shows  that  Mr. 
Cole  was  not  mentioned  in  any  way  in  that  tes- 
timony. 

The  Court:  All  right.  It  is  a  negative.  And  I 
will  sustain  the  objection  on  that  ground,  but  you 
make  the  offer  in  open  court. 

(Thereupon  further  proceedings  were  had  be- 
fore the  court  and  the  jury,  within  the  hearing 
of  the  court  and  jury,  as  follows,  to  wit:) 

]\Ir.  Walker:  I  will  complete  the  offer  that  I 
started  to  make:  I  offer  in  evidence  the  testimony 
of  Mr.  McGuinness  as  appears  in  the  publication 
tliat  has  been  identified  as  a  correct  copy  of  the 
testimony  taken  before  the  committee.  It  [503]  be- 
gins at  page  135  and  continues  through  pages  136, 
137,  138,  139,  140,  141,  142,  143,  144,  145,  146,  147, 
and  down  to  somewhat  beyond  the  middle  of  page 
152.   [504] 

The  Court:    All  right. 
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Mr.  Walker:  And  for  the  purposes  indicated  to 
your  Honor. 

The  Court:  That  is  right.  All  right.  You  better 
repeat  the  objection. 

Mr.  Katz :  Our  objection  is  that  it  is  incompetent, 
irrelevant  and  immaterial. 

The  Court:  Well,  may  I  state  generally  that  I 
have  examined  the  testimony — that  I  have  glanced 
at  the  testimony  and  that  testimony  does  not  relate 
specifically  to  Mr.  Cole  at  Washington.  Am  I  correct 
on  that  statement? 

Mr.  Katz :   Yes. 

The  Court:  The  testimony  sought  to  be  intro- 
duced. 

Mr.  Katz :    That  it  does  not  relate  to  Mr.  Cole. 

The  Court :    That  it  does  not  mention  his  name. 

Mr.  Katz:    That  is  correct. 

The  Court:  All  right,  the  objection  will  be  sus- 
tained and  the  offer  rejected.  I  think  T  intended  to 
say  that  I  have  examined  it.  But  remember  the  ad- 
monition I  have  given  you  just  a  moment  ago.  T  am 
of  the  view  that  this  testimony  does  not  bear  upon 
any  phases  of  the  case  and  does  not  bear  upon  any- 
thing that  Mr.  Cole  may  have  said  to  Mr.  Mayer  or 
from  the  stand  here  in  regard  to  Mr.  McGuinness. 
For  that  reason  I  have  sustained  the  objection  to  it. 
*  *  *  *  [505] 

Q.  (By  Mr.  Walker)  :  In  your  testimony,  in  re- 
sponse to  the  questions  of  your  counsel,  Mr.  Cole, 
and  when  you  were  telling  about  the  statement  which 
you  had  prepared  and  which  the  committee  did  not 
permit  you  to  read,  you  were  asked  whether  or  not 
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other  witnesses  had  handed  up  to  the  chairman,  I 

assume,  prepared  statements'?  A.     Yes,  sir. 

Q.  And  you  mentioned  as  persons  who  had  done 
that,  Mr.  Warner,  Mr.  Mayer,  Mr.  McNutt  and  Mr. 
Johnston.  What  other  people  had  prepared  and 
handed  up  statements  to  the  committee  or  to  the  chair- 
man of  the  committee  ? 

A.  Now,  I  am  not  sure  that  every  statement  which 
was  read  was  first  handed  up.  I  don't  know  whether 
J.  Parnell  Thomas  requested  that  of  all  of  the  wit- 
nesses, but  I  do  know  that  a  number  of  statements 
were  read  at  that  time  and  at  the  time  that  the 
questions  were  asked  me,  those  were  the  ones  that 
I  seem  to  remember. 

Q.  Well,  as  a  matter  of  fact,  statements  were  also 
handed  to  the  committee — I  am  not  dealing  with  the 
question  now  as  to  whether  they  were  read  or  not — 
by  Mr.  Lawson,  Mr.  Trumbo,  Mr.  Maltz,  Mr.  Bessie, 
Mr.  Biberman,  Mr.  Ornitz,  Mr.  Dmytryk,  Mr.  Scott 
and  Mr.  Lardner,  were  there  not  ? 

A.    Yes,  I  believe  they  were. 

Q.  And  do  you  recall  which  of  those  statements 
were  [507]  read? 

A.  I  believe  that  Mr.  Maltz 's  statement  was  read 
and  a  portion  of  Mr.  Bessie's. 

Q.  And  all  of  Mr.  Bessie's  statement  was  put  in 
the  record,  was  it  not? 

A.     I  really  don't  know,  sir.  [508] 

Q.  (By  Mr.  Walker) :  Calling  your  attention 
again  to  your  testimony  before  the  Committee,  which 
you  will  find  beginning  at  page  486,  I  direct  your 
attention  to  the  following — it  appears  to  be  about 
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one-third  up  from  the  bottom  of  the  page  and  begins 

with  a  question  by  Mr.  Stripling,  page  487. 

A.     Yes,  sir. 

Q.  The  question  is, ' '  Mr.  Stripling :  And  the  ques- 
tion before  you  is  are  you  a  member  of  the  Screen 
Writers'  Guild? 

' '  Mr.  Cole :  I  understand  the  question  and  I  think 
I  know  how  I  can  answer  it  to  the  satisfaction  of 
the  committee.  I  wish  I  would  be  permitted  to  do 
so. 

''The  Chairman:    Can't  you  answer  the  question? 

''Mr.  Cole:  You  wouldn't  permit  me  to  read  my 
statement  and  the  question  is  answered  in  my  state- 
ment." 

You  had  intended,  Mr.  Cole,  had  you  not,  that  you 
would  answer  this  question  as  you  answered  it 
through  the  statement  which  you  had  prepared  and 
which  you  requested  to  read  before  the  committee? 

A.     I  am  sorry;  I  really  don't  understand  that. 

Mr.  Walker:  Will  you  read  it,  Mr.  Reporter? 
And  if  you  think  you  don't  understand  it,  I  will  try 
to  clarify  it. 

(Question  read  by  the  reporter.) 

A.  That  was  my  intention;  yes.  [509] 
Q.  And  the  statement  which  you  had  prepared 
was,  in  substance  and  effect,  the  statement  which  you 
intended  to  make,  if  you  had  been  permitted  to  com- 
plete it,  in  answer  to  the  question  are  you  now  or 
have  you  ever  been  a  member  of  the  Communist 
Party? 

A.     No,  sir ;  it  was  not.  1 1  wasn't  meant  to  answer 
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either  of  those  questions.  It  was  meant  to  make  a 
preliminary  statement  to  the  committee  on  what  I 
felt  was  the  purposes  of  the  hearings. 

Q.     When  was  this  statement  prepared,  Mr.  Cole? 

A.  To  the  best  of  my  recollection,  it  was  prepared 
the  evening  before  I  knew  I  was  to  testify,  that  is, 
I  would  say  I  believe  it  was  prepared  on  the  29th  of 
October. 

Q.     Had  you  made  any  drafts  of  it  before  that? 

A.  I  believe  T  had  thought  about  it  but  I  am  not 
sure  whether  I  did  or  not. 

Q.  I)o  you  remember  when  you  prepared  the  first 
draft  of  it? 

A.  I  would  say  within  a  day  or  so  of  that  time, 
that  is,  the  time  for  my  appearance,  on  what  I  felt 
was  the  necessity  for  making  a  statement  before  the 
committee.  I  would  say  it  was  a  day  or  two  prior  to 
my  appearance. 

Q.  And  had  you  submitted  it  to  anyone  before 
or  after  it  was  prepared? 

A.     I  spoke  to  my  counsel  about  it.  [510] 

Q.     Did  you  submit  it  to  anyone  else? 

A.     I  don't  remember.  I  don't  think  so. 

Q.  You  didn't  show  it  to  any  of  the  gentlemen 
whom  I  have  jnst  named  as  other  people  who  had 
prepared  statements  for  presentation  to  the  com- 
mittee ? 

A.  I  may  have.  I  don't  remember.  It  is  quite 
possible. 

Q.  Had  you  discussed  with  them,  or  any  of  them, 
the  proposed  contents  of  the  statement? 

A.     No;  I  don't  think  I  did.  I  felt  that  I  wanted 
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to  make  a  personal  statement  of  my  understanding 

of  this  situation. 

The  Court :  Did  you  prepare  it  yourself  or  dictate 
it  ?  Did  you  write  it  ? 

A.     I  wrote  it  myself,  sir. 

The  Court:     On  the  typewriter? 

A.     Yes;  that  is  correct. 

Q.  (By  Mr.  Walker)  :  Mr.  Cole,  as  I  understand 
you  then,  this  statement  was  put  into  final  form  on 
the  evening  of  the  29th  of  October,  1947,  which  was 
the  night  preceding  the  day  upon  which  you  were 
called  and  upon  which  you  knew  you  would  be  called 
to  the  witness  stand? 

A.  The  day  before;  sometime  during  the  day.  I 
won't  say  the  evening  or  try  to  set  the  time.  I  don't 
remember.  [511] 

Q.  At  the  time  that  you  prepared  this  statement, 
you  had  heard  the  testimony  that  had  been  given  at 
the  hearing  by  Mr.  Lawson,  Mr.  Trumbo,  Mr.  Maltz, 
Mr.  Bessie,  Mr.  Biberman,  Mr.  Ornitz,  Mr.  Dmytryk, 
Mr.  Scott  and  Mr.  Lardner?  Isn't  that  a  fact. 

Mr.  Margolis:  We  object  to  that  on  the  ground  it 
is  incompetent,  irrelevant  and  immaterial. 

The  Court:    Overruled. 

A.     Yes;  I  did. 

Q.  (By  Mr.  AYalker)  :  And  you  knew,  therefore, 
from  hearing  that  testimony,  the  type  of  question 
that  you  might  expect  to  have  asked  of  you  when  you 
took  the  stand,  is  that  not  correct? 

Mr.  Margolis:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial  and  an  attempt  to  get 
indirectly  what  cannot  be  gotten  directly. 
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A.     No,  sir;  no  one  did. 

Q.  So  that,  as  far  as  any  knowledge  that  you 
had,  conformable  to  the  knowledge  which  you  already 
had,  you  expected  to  go  on  the  witness  stand  the 
following  day,  the  day  following  the  day  on  which 
you  prepared  this  statement,  is  that  correct? 

A.     Generally;  yes;  I  suppose  I  did. 

Q.     Isn't  it  specifically  correct? 

A.  Because  I  had  a  feeling  that  the  hearings 
might  end  as  they  did,  abruptly,  I  was  prepared  to 
go  on  the  stand  if  I  was  called,  but  there  was  no 
certain  knowledge  I  would  go  on. 

Q.  You  prepared  the  statement  to  meet  the  prob- 
ability that  you  would  go  on  the  witness  stand  the 
next  day  ? 

A.  That  is  what  I  said ;  that  I  considered  it  prob- 
able. 

Q.  And  it  was  prepared  in  connection  with  the 
fact  that  you  expected  to  testify  and  that  you  ex- 
pected to  present  this  statement  to  the  committee  ? 

A.     If  I  were  called  upon. 

Q.     And  you  expected  to  be  called  upon? 

A.     That  was  the  probability. 

Q.  There  was  nothing  to  indicate  the  contrary 
except  your  thought  or  opinion  that  the  hearings 
were  going  badly  and,  therefore,  they  might  be  dis- 
continued ? 

A.     That  was  my  feeling,  very  strong  feeling. 

Q.  That  was  the  only  thing  you  had  upon  which 
you  now  base  your  statement  that  you  thought  it 
was  possible  that  the  hearings  might  be  discontinued 
before  you  took  the  witness  stand? 
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A.     That  is  correct ;  that  is  right,  sir. 

Q.  Did  I  understand  yon  to  sa}^  this  this  state- 
ment is  not  the  answer  that  you  intended  to  make 
to  the  question  addressed  to  you  by  the  committee, 
as  to  whether  or  not  you  were  a  member  of  the 
Screen  Writers'  Guild? 

Mr.  Margolis:     That  is  ambiguous. 

Mr.  Kenny:  It  has  already  l^een  asked  and  an- 
swered. 

A.     I  will  repeat  my  answer. 

The  Court :    Yes ;  go  ahead. 

A.  As  best  I  remember  it.  I  reply  to  your  ques- 
tion that  this  statement  was  prepared  to  be  read  in 
advance  of  any  question  asked  by  the  committee,  in 
which  I  stated  my  position  in  regard  to  the  committee, 
upon  appearing  before  it,  and  this  statement  was 
not  in  answer  to  any  question  that  the  committee 
might  ask  me. 

Q.  (By  Mr.  Walker) :  I  understand  it  was  not 
in  answer  to  any  question  that  the  committee  might 
ask  you  but  I  am  suggesting  to  you,  Mr.  Cole,  that 
it  was  prepared  and  that  it  contains  the  answer  that 
you  intended  to  give  to  the  committee  in  response 
to  the  committee's  question,  ''Are  you  a  member  of 
the  Screen  Writers'  Guild"?  Isn't  that  the  [516] 
case? 

A.  Mr.  Walker,  the  answers  I  intended  to  give 
to  the  committee  I  gave  to  the  committee  and  they 
are  in  my  testimony  in  the  record. 

Q.  And  those  are  the  answers  that  you  intended 
to  give  to  the  committee? 
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answers  the  question,  "Are  you  a  member  of  the 

Screen  Writers'  Guild?" 

A.  Now,  I  get  the  point.  Now,  Mr.  Walker,  I  see 
what  you  mean.  I  am  sorry.  It  was  really  rather 
round-about  and  I  really  didn't  get  it  until  just  this 
moment.  I  say  here,  '*I  was  working  in  Hollyw^ood 
in  1933  when  screen  writers,  faced  with  an  arbitrary 
fifty  per  cent  cut  in  salaries,  formed  the  Screen 
Writers'  Guild  for  the  purpose  of  collective  bargain- 
ing." 

I  believe  that  is  my  testimony  where  I  said,  "You 
wouldn't  permit  me  to  read  my  statement  and  the 
question  is  answered  in  my  statement,"  that  is  what 
I  was  referring  to. 

The  Court :    All  right. 

Q.  (By  Mr.  Walker)  :  In  other  words,  the  thing 
that  you  are  referring  to  is  the  part  that  you  have 
just  quoted  to  us? 

A.     I  believe  that  was  it,  yes.  That  was  a  reference 
to  the  Screen  Writers'  Guild  and  that  is  what  I  be- 
lieve was — is  the  way  I  stated  it  on  the  witness 
stand  there  at  the  time. 
*  *  *  *  r5211 

Q.  (By  Mr.  Walker)  :  Mr.  Cole,  do  you  recall 
giving  the  following  testimony  in  the  course  of  this 
trial  in  the  direct  examination,  being  page  457  of 
the  reporter's  transcript,  referring  to  your  return 
from  Washington  after  the  hearing  before  the  Un- 
American  Activities  Committee?  The  question  was 
asked  you,  "What  work  did  you  return  to  do?"  And 
your  answer  was,  "I  returned  on  the  assignment 
which  I  had  been  working  on  prior  to  my  departure 
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for  Washington  and  for  a  period  of  the  time  that  I 

was  there,  ''Zapata". 

"Q.  And  you  continued  to  work  every  day  on 
' '  Zapata '  \  did  you  ?  A.     Yes ;  I  did. 

' '  Q.  And  that  was  in  connection  with  the  prepara- 
tion for  the  screen  of  ''Zapata"? 

"A.     That  is  correct."  [531] 

You  recall  giving  that  testimony,  do  you? 

A.     Yes;  I  do. 

Q.  Isn't  it  a  fact,  Mr.  Cole,  that  at  or  about  the 
time  that  you  returned  from  Washington  work  was 
discontinued  on  "Zapata"  because  of  the  fact  that 
a  decision  had  not  been  reached  as  to  whether  or  not 
"Zapata"  would  be  made? 

A.  No,  sir ;  not  to  my  knowledge.  All  that  I  know 
is  that  in  connection  with  my  producer,  Mr.  Cum- 
mins:s,  upon  my  return,  he  informed  me  that  the 
question  of  production  and  the  costs  of  production 
were  being  discussed,  and  that  we  held  numerous 
conferences  and  discussed  and  worked  on  ways  and 
means  in  which  to  bring  about  a  lower  budget,  and 
that  was  to  try  to  think  of  ways  of  writing  this  pic- 
ture wherein  it  would  not  cost  as  much  as  was  origi- 
nally planned,  and  that  the  studio,  from  the  knowl- 
edge which  I  received  from  Mr.  Cummings,  intended 
and  wanted  to  make  this  picture  if  it  could  be  made 
at  a  certain  cost,  and  we  continued  to  work  on  ways 
and  means  of  working  out  the  story  material  so  that 
it  would  come  within  a  lower  production  budget. 

Q.  Weren't  you  advised  that  they  were  awaiting 
a  decision  by  Mr.  Katz,  whom  you  have  identified  as 
one  of  the  production  executives  of  MGM,  as  to 
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whether  or  not  you  were   going  ahead  with  that 

production  ? 

A.  Yes,  sir;  but  that  didn't  deter  Mr.  Cummings 
from  asking  or  requesting  that  I  continue  to  work 
on  it  so  that  we  [532]  would  be  that  much  ahead  in 
the  event  that  the  decision  was  that  way. 

Q.  Would  it  refresh  your  recollection  if  you  were 
told  that,  in  the  records  of  MGM,  showing  your  dif- 
ferent assignments,  it  appears  that  you  were  as- 
signed to  "Viva  Zapata"  and  that  it  appears  that 
between  the  12th  of  November,  after  the  12th  of 
November,  it  is  marked  that  you  are  available  f 

A,  Well,  sir,  I  don't  remember  being  informed 
that  I  was  available  at  any  time. 

Q.     Do  you  recall  having  your  deposition  taken — 

A.    Yes,  sir. 

Q.     —by  Mr.  Selvin?  A.     Yes;  I  do. 

Q.  I  am  going  to  hand  you  a  copy  of  your  deposi- 
tion and  I  am  going  to  ask  you  to  look  at  page  175, 
beginning  at  line  26,  and  ask  you  read  down  to  line 
24  on  page  176.  A.    Yes,  sir. 

Q.  Now,  the  deposition  that  you  have  before  you, 
Mr.  Cole,  was  a  deposition  which  was  taken  on 
September  10,  1948,  is  that  correct  ? 

A.     Yes;  it  is. 

Q.  And,  before  your  deposition  was  given,  you 
were  sworn  by  the  notary  public  to  testify  truly  in 
connection  with  the  questions  that  would  be  asked 
of  you  and  were  asked  of  you  ?  [533] 

A.     That  is  correct. 

Q.  Mr.  Selvin  was  present  and  I  was  present  at 
the  deposition,  as  attorneys? 
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A.     That  is  right. 

Q.  And  your  counsel,  Mr.  Katz,  and  Mr.  Margolis 
and  Mr.  Kenny  were  also  present,  or  some  of  them 
were  present,  all  through  the  hearing  ? 

A.     That  is  right. 

Mr.  Walker:  I  should  like  to  read  the  portion 
of  the  deposition  of  Mr.  Cole  which  he  has  identified, 
beginning  at  line  26  on  page  175. 

*'Q.  (By  Mr.  Selvin)  :  Now,  after  you  returned 
from  Washington  and  up  to  the  time  of  your  sus- 
pension, what  work,  if  any,  did  you  do  at  Loew's? 

''A.  I  was  still  assigned  to  the  story  known  as 
*^ Zapata"  and  we  were  waiting  at  that  time  for  a 
conference  with  Mr.  Katz,  who  was  the  executive 
producer. 

''Q.     That  is  Sam  Katz? 

''A.  Mr.  Sam  Katz — ^waiting  on  whether  or  not 
to  go  ahead  with  the  screen  play. 

^'  Q.  So  that  your  work,  then,  consisted  of  waiting 
for  a  decision  in  that  regard? 

'^A.  Yes.  But  during  that  period  Mr.  Cummings 
and  I  had  discussed  the  treatment  and  methods  of 
putting  it  into  screen  play  form.  We  had  a  number 
of  conferences.  I  did  some  [534]  continuing  work  in 
preparation  because  he  felt  confident  that  we  were 
going  to  go  ahead  with  this  assignment."  Now,  does 
that  refresh  your  recollection,  Mr.  Cole,  that,  as  a 
matter  of  fact  you  were  waiting  for  a  decision  from 
Mr.  Katz  as  to  whether  or  not  you  should  go  ahead 
with  the  screen  play? 

A.  Mr.  Walker,  I  think  that  the  next  four  lines 
or  five  lines  of  that  deposition  give  a  much  better 
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picture  of  the  actual  nature  of  the  work  at  that  time. 

Q.  I  shall  be  happy  to  read  it  to  you  but  I  will 
ask  you  to  answer  my  question  in  the  meantime. 

Will  you  repeat  the  question,  please,  Mr.  Reporter? 

(Question  read  by  the  reporter.) 

A.  The  decision  to  go  ahead  with  the  screen  play, 
as  I  tried  to  explain  moments  ago,  had  nothing  to 
do  with  the  continuation  of  the  Avork  to  go  ahead 
with  the  preparation  of  the  screen  play,  which  my 
producer  wished  me  to  do,  and  which  I  did. 

Mr.  Walker :  Now,  may  it  please  the  court,  I  move 
to  strike  the  answer  of  the  witness  as  not  responsive 
to  the  question. 

The  Court :    Read  the  question  and  the  answer. 

(Question  and  answer  read  by  the  reporter.) 

Mr.  Katz:  The  answer  is  in  accordance  with  the 
question. 

The  Court :  I  think  it  is  responsive.  In  other  words, 
what  he  says  is  the  work  he  did  had  nothing  to  do 
with  the  [535]  determination  of  Mr.  Katz.  He  didn't 
use  Mr.  Katz'  name.  I  will  let  it  stand.  But  I  will 
ask  you  this,  Mr.  Cole.  Will  you  tie  that  answer  to 
Mr.  Katz  and  relate  it  more  directly  to  the  question 
that  Mr.  Walker  put  to  you  ? 

A.  Yes,  your  Honor.  But  may  I  just  explain  this, 
that  the  question  involves  certain  technicalities  in 
the  work  of  the  screen  play  itself,  and  that  the  de- 
cision to  wait  on  the  screen  play  doesn't  mean  that 
any  amount  of  work  camiot  be  done  in  preparation 
for  it. 
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The  Court:  That  isn't  the  question.  The  question 
is  what  was  done.  And  what  he  asked  you  is  this: 
Isn't  it  a  fact  that  you  were  waiting-  for  the  deter- 
mination of  certain  matters  by  Mr.  Katz  ? 

Mr.  Walker:  Your  Honor,  I  am  askins:  him  one 
question  only  and  that  is  w^hether  or  not  this  testi- 
mony which  he  gave  at  the  time  of  his  deposition 
refreshed  his  recollection  to  the  effect  that  he  was 
waiting  for  a  decision  from  Mr.  Katz  as  to  whether 
or  not  they  would  go  ahead  with  the  screen  play. 

The  Court:  That  you  may  answer  more  directly 
and  then  incorporate  into  it  the  explanation  already 
given,  or  any  other  explanation. 

A.     I  see,  your  Honor. 

Mr.  Walker:  Just  a  moment.  We  have  gotten  a 
long  way  from  the  testimony  that  evoked  the  ques- 
tion. And  I  will  call  the  witness'  attention  to  the 
testimony  that  he  gave  on  his  [536]  deposition  in 
this  regard  and  then  I  will  ask  him  the  qiiestion. 

The  Court:  I  don't  think  it  is  necessary  to  repeat 
unless  the  witness  doesn't  remember  the  question. 
Can  you  answer  the  question? 

A.     Yes,  sir;  I  can. 

The  Court :    All  right ;  answer  it. 

A.  Yes.  I  was  awaiting  a  decision  by  Mr.  Katz  on 
whether  or  not  the  company  would  do  the  screen 
play. 

The  Court:  All  right;  period.  Stop  right  there. 
Do  you  want  to  explain  that? 

A.     Yes,  sir;  I  would  like  to. 

The  Court:    Go  ahead. 

A.     But  in  the  meantime,  waiting  for  that  decision, 
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Mr.  Cummings,  my  producer,  requested  me  and  I 
complied  with  his  request  to  continue  with  the  ma- 
terial which  would  go  into  the  screen  play  if  the 
decision  were  made  to  go  ahead  with  it. 

The  Court:     All  right. 

Q.  (By  Mr.  Walker) :  Now,  Mr.  Cole,  to  meet 
your  request,  I  will  read  this  portion  of  your  testi- 
mony at  the  time  of  taking  your  deposition,  after 
you  had  testified  that  you  did  some  continuing  work 
in  preparation  because  Mr.  Cummings  felt  confident 
that  they  were  going  ahead  with  the  assignment. 
You  were  asked  by  Mr.  Selvin,  ''What  was  the  na- 
ture of  the  work  that  you  did?  [537] 

''A.  On  the  development  of  characters,  revision 
of  certain  situations.  There  were  notes,  mainly  going 
back  over  the  book  itself,  and  extracting  certain 
incidents  which  might  be  integrated  into  the  finished 
material.  This,  as  I  previously  described,  was  a  very 
big  job,  and  it  was  still  in  quite  rough  form  at  the 
time  the  notice  of  suspension  came  through." 

Q.  In  other  words,  this  was  still  quite  a  rough 
form,  on  December  2,  1947,  when  you  received  your 
notice  of  suspension? 

A.  Well,  it  was  in  form  sort  of  narrative  treat- 
ment of  the  story  but  rough  as  described  here.  I 
meant  it  was  far  from  being  a  finished  screen  play. 

Mr.  Walker:    All  right. 

Q.  You  knew  that  it  had  not  been  determined 
when  you  came  back  from  Washington,  you  knew  it 
had  not  been  determined  whether  or  not  the  company, 
Loew's,  Incorporated,  was  going  ahead  with  this 
production,  that  is  a  fact,  isn't  it? 
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A.    Yes,  sir. 

Q.  And  you  knew  that  a  decision  in  regard  to 
that  matter  had  not  been  made  by  Mr.  Sam  Katz,  that 
is  correct,  isn't  it?  A.     That  is  correct,  sir. 

Q.  All  right.  As  a  matter  of  fact,  no  decision  upon 
that  matter  had  been  made  up  to  the  time  that  you 
were  notified  of  your  suspension,  on  December  2nd, 
1947,  is  that  correct  ?  A.     Not  that  I  know  of. 

Q.    As  far  as  you  know? 

A.     That  is  correct,  sir. 

Q.  And  as  far  as  you  know,  no  decision  had  been 
reached  by  Mr.  Sam  Katz,  or  by  Loew's,  Incopo- 
rated,  on  December  2nd,  as  to  whether  or  not  you 
were  to  go  ahead  with  the  screen  play? 

A.  I  wasn't  informed  of  anything  except  to  keep 
working  as  I  was  doing,  in  preparation  for  such  a 
decision. 

Q.  Yes,  but  you  knew  that  a  decision  had  to  be 
made  and  it  had  not  been  made,  didn't  you? 

A.  Well,  Mr.  Walker,  this  was  a  common  oc- 
currence in  [539]  the  studios  to  work  not  only  for 
a  month  but  sometimes  a  year  on  something  and  de- 
cision as  to  whether  it  is  produced  or  not  is  not 
made  until  it  is  completed. 

Mr.  Walker :  I  ask  that  be  stricken  as  not  respon- 
sive to  my  question. 

The  Court:  Yes.  I  think  I  will  strike  that  out. 
Read  the  question. 

(Pending  question  read  by  the  reporter.) 

A.  I  was  not  informed  of  any  decision  being 
made. 
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Q.  (By  Mr.  Walker) :  As  far  as  you  know,  no 
decision  had  been  made  as  to  whether  you  were  to 
go  ahead  with  the  screen  play? 

A.     That  is  true. 

Q.  That  was  true  after  you  came  back  from 
Washington  and  it  was  true  up  to  the  time  that  you 
received  your  notice  of  suspension? 

A.    Yes,  that  is  true. 

Q.  The  work  that  you  did  was  not  the  intensive 
work  that  you  would  have  done  had  that  decision 
been  made  by  Mr.  Katz  that  was  to  go  ahead  with  the 
screen  play? 

A.  Yes,  it  was,  yes,  sir.  There  are  periods — and 
I  think  this  requires  an  explanation,  sir,  if  you  will 
permit  me:  There  are  periods  in  the  course  of  a  job 
of  this  magnitude  which  would  have  taken  perhaps 
a  year  to  complete,  in  which  there  are  periods  of 
more  intensive  work  [540]  and  of  less  intensive  work, 
but  that  was  not  in  relation  to  the  particular  portion 
I  was  in  at  that  time.  I  would  like  to  say,  INIr.  Walker, 
that  there  are  times  when  merely  holding  conferences 
are  much  more  intensive  than  the  actual  writing  of 
the  script  itself. 

Q.  Do  you  remember  when  you  were  originally 
assigned  to  ''Zapata"? 

A.     I  do  not  recall  the  exact  date,  no. 

Mr.  Walker :  Now,  Mr.  Cole,  I  don 't  want  to  cut 
you  off  from  any  proper  explanation  and  I  am  sure 
that  the  court  would  insist  that  you  be  given  an 
opportunity  to  explain  anything  that  requires  ex- 
planation, but,  except  when  your  answer  requires 
an  explanation,  I  would  appreciate  your  not  going 
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on,  and  leave  it  to  your  counsel  to  bring  out  what 
your  counsel  deem  to  be  additional  matters  of  im- 
portance. 

The  Court:  Well,  Mr.  Walker,  will  you  kindly 
let  me  give  admonitions  to  the  witness  rather  than 
yourself? 

Mr.  Walker:  I  so  request  the  court  to  give  the 
admonition. 

The  Court:  What  should  have  been  requested, 
what  he  has  already  done,  stands  as  the  court's  ad- 
monition to  you.  Let  us  not  depart  too  much  from 
the  decorum  required  in  this  court  by  the  nature 
of  this  case. 

Q.  (By  Mr.  Walker)  :  You  recall  telling  us  about 
a  number  of  conversations  that  you  had  at  or  about 
the  time  [541]  that  the  revision  of  your  contract  was 
under  consideration?  A.     Yes,  I  do. 

Q.  And  you  recall,  of  course,  the  testimony  of 
your  agent,  Mr.  Willner,  in  regards  to  conversations 
that  transpired?  A.     Yes,  sir. 

Q.     At  or  about  the  same  time?  A.     Yes. 

Q.  Now,  there  is  some  indefiniteness  in  regard 
to  the  times  when  those  conversations  took  place  and 
I  should  like  to  fix  them  as  nearly  as  I  can.  I  would 
like  to  direct  your  attention — first  I  will  hand  these 
to  your  counsel. 

(Mr.  Walker  hands  documents  to  Mr.  Kenny 
and  Mr.  Katz.) 

I  withdraw  that  question,  Mr.  Reporter.  I  don't 
think  it  was  completed,  anyway. 

Let  me  ask  you,  if  it  is  not  your  best  recollection 


550  Loetv's  Incorporated  vs. 

(Testimony  of  Lester  Cole.) 

that  the  substantive  terms  of  the  revision  of  your 
contract  were  agreed  upon  with  Mr.  Thau,  Mr.  Ben 
Thau,  which  occurred  on  August  15th  or  about  Au- 
gust 15,  1947? 

A.     I  couldn't  be  sure  of  the  date,  sir. 

Q.  Well,  can  you  tell  us,  as  nearly  as  you  can  and 
to  your  best  recollection,  when  the  conversation  oc- 
curred and  with  whom,  and  at  which  the  substantive 
provisions  of  the  revision  of  your  contract  were 
agreed  on*? 

A.  I  don't  recall  that  I  had  any  such  conversation 
with  any  of  the  executives  of  Metro.  I  believe  all  of 
that  business  [542]  was  transacted  by  my  agent,  sir, 
to  the  best  of  my  memory. 

I  do  remember  this :  That  on  the  day  T  received  my 
subpoena,  immediately  following  that,  that  the  final 
terms  to  which  I  agreed  were  shown  to  me  by  Mr. 
Hendrickson;  that  was  after  I  was  handed  the  sub- 
poena and  the  marshal  left  the  room:  and  that  the 
final  matters  which  had  not  been  agreed  upon,  which 
were  in  relation  to  whether  or  not  the  vacation  and 
layoff  period  could  be  consecutive  within  the  two 
years  had  been  discussed  between  my  agent  and  the 
executives  there  and  in  reading  that  finally  in  Mr. 
Hendrickson 's  office  on  that  day,  I  agreed  that  they 
are  now  satisfactory  and  it  was  after  that  the  con- 
tracts were  signed.  [543] 

Q.  (By  Mr.  Walker):  All  right.  Now,  I  call 
your  attention  to  your  testimony  of  a  conversation 
had  with  Mr.  Sam  Katz  in  which  you  stated,  and  this 
is  the  first  conversation  that  you  related  in  point 
of  time,  in  regard  to  the  revision  of  your  contract. 
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I  am  referring  to  page  363,  line  3,  where  Mr.  Cole 

testified  as  follows — 

You  won't  find  it  in  there,  Mr.  Cole.  That  is  your 
deposition. 

The  Witness:    Oh,  T  he^  your  pardon. 

Mr.  Walker:  This  is  testimony  that  you  gave  in 
court. 

The  Witness :    I  see. 

Mr.  Walker:  Q.  (Continuing):  ''T  recalled  to 
Mr.  Katz,  Mr.  Sam  Katz,  that,  at  the  time  that  I 
signed  my  contract  in  1945,  there  had  been  a  dis- 
agreement and  misunderstanding  as  to  the  terms  of 
that  contract. ' '  Now,  you  do  recall — 

A.    Yes,  I  do. 

Q.    — a  conversation  with  Mr.  Katz? 

A.    Yes,  I  do. 

Q.  In  which  you  broached  the  proposition  that 
in  1945  there  had  been  a  disagreement  and  misunder- 
standing as  to  the  terms  of  the  contract  ? 

A.     That  is  correct,  sir. 

Q.  All  right.  Now,  can  you  give  us  approximately 
the  date  when  that  conversation  Avith  Mr.  Katz  oc- 
curred ?  I  am  speaking  now  of  the  conversation  which 
you  had  with  him,  not  [544]  at  the  time  your  con- 
tract was  originally  signed,  but  subsequently,  when 
you  called  his  attention  to  what  you  claimed  was  a 
misunderstanding. 

A.  Well,  sir,  I  think  that  that  date  could  be  fixed 
exactly  if  we  could  find  the  actual  date  on  which 
Loew's,  Incorporated,  sent  the  contract  to  me,  be- 
cause it  was  prior  to  my  signing  the  contract  and  it 
was  in  that  conversation  that  he  asked  me  to  sign  it 
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in  the  terms  in  which  it  was  written,  wherein  he 
said  that  if  within  a  year  my  work  warranted,  the 
contract  would  be  revised  upwards,  so  that  the  date 
on  which  that  conversation  took  place  was  prior  to 
my  placing  my  signature  on  the  original  term  con- 
tract. 

Q.  I  think  we  have  to  get  straightened  out.  I 
don't  think  you  understand  my  question. 

At  the  time  or  at  about  the  time  you  signed  your 
original  contract,  back  in  1945,  you  had  a  conversa- 
tion with  Sam  Katz,  did  you  not? 

A.    Yes,  sir. 

Q.     Now,  this  conversation  was  in  1945"? 

A.     That  is  right. 

Q.  All  right,  and  during  the  course  of  that  con- 
versation, you  indicated  to  Mr.  Katz  that  the  terms 
of  the  contract  as  they  were  now  submitted  to  you 
were  not  the  terms  that  you  understood  were  going 
to  be  in  the  contract? 

A.     Yes,  sir,  that  is  right.  [545] 

Q.     That  is  right?  A.     That  is  right. 

Q.     That  was  in  1945?  A.    Yes,  sir. 

Q.  And  it  was  at  that  time  that  Mr.  Katz  had 
promised  you  that  if  your  work  was  satisfactory, 
that  there  would  be  a  revision  of  your  contract? 

A.    Within  a  year. 

Q.    Within  a  year?  A.     That  is  correct. 

Q.  Within  a  year,  but  that  conversation  occurred 
in  1945,  about  the  time  you  signed  up  the  term  con- 
tract ?  A.     That  is  right,  sir,  yes. 

Q.  All  right.  Now,  under  cjuestioning  by  your 
counsel  the  other  day,  you  were  asked  about  any 
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conversations  that  occurred  in  regard  to  the  revision 

of  your  contract  sometime  in  1947,  did  he  % 

A.    Yes. 

Q.  So  we  are  now  away  from  1945  and  down  into 
1947.  And  in  response  to  a  question  as  to  the  persons 
with  whom  you  talked  in  1947,  you  testified  to  a 
conversation  had  with  Mr.  Sam  Katz,  and  that  is 
your  testimony  which  I  read  to  you,  and  you  said, 
''I  recalled  to  Mr.  Katz,  that,  at  the  time  that  T 
signed  my  contract  in  1945,  there  had  been  a  dis- 
agreement and  misunderstanding  as  to  the  terms  of 
that  contract.''  [546] 

Now,  it  is  that  conversation  that  I  am  talking  to 
you  about. 

The  Witness:    I  see. 

Mr.  Walker:  And  it  is  that  conversation  as  to 
which  I  am  trying  to  fix  the  time. 

A.  I  see.  Well,  sir,  to  the  best  of  my  ability  to 
recollect,  it  would  have  been  in  the  spring,  sometime 
in  the  spring  of  1947.  I  place  the  date  because  T 
recall  that  a  year  had  passed  and  then  sometime  after 
the  year  from  the  signing  of  the  contract,  and  that 
the  promise  to  revise  the  contract  upward  had  not 
been  forthcoming  within  the  time,  and  therefore,  I 
brought  it  to  his  attention  at  that  time.  So  it  was 
over  a  year,  after  the  first  conversation  with  Mr. 
Katz  took  place. 

Q.  And  you  remember,  do  you  not,  Mr.  Cole,  that 
the  original  contract,  the  original  term  contract,  was 
signed  in  December  of  1945  ? 

A.  I  believe — well,  sir,  pardon  me  just  a  moment. 
I  know  that  the  date  of  the  contract  was  December, 
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but  I  know  that  at  that  time  I  was  down  in  Mexico 
helping  in  the  rewriting  and  the  writing  of  the 
production  "Fiesta",  that  I  was  there  for  two  or 
three  weeks  and  perhaps  longer,  and  whether  or  not 
I  signed  it  during  that  period  or  upon  my  return  or 
after  the  actual  date  of  my  signature,  it  was  within  a 
few  days  of  that  time.  [547] 

Q.     You  signed  it  in  December,  1945? 

A.     Or  in  January. 

Q.     Or  in  January,  1946? 

A.     Or  in  January  of  1946,  that  is  right,  sir. 

Q.  So  that  you,  sometime  after  the  lapse  of  a 
year,  approached  Mr.  Katz  and  reminded  him  of 
the  promise —  A.    Yes,  sir. 

Q.    — that  he  had  made  to  you? 

A.     That  is  right. 

Q.  And  Mr.  Katz  told  you  he  would  look  into 
the  situation —  A.     That  is  right. 

Q.    — take  it  up  ? 

A.     Yes,  sir,  that  is  correct. 

Q.  ISTow,  that  is  the  substance  of  the  conversation 
which  you  had  with  Mr.  Katz  at  that  time? 

A.  We  spoke  about  the  contract  and  about  this 
promise,  yes,  sir. 

O.  You  were  present  when  Mr.  Willner  testified, 
were  you  not?  A.     Yes,  sir,  T  was. 

Q.     And  you  heard  his  testimony? 

A.    Yes,  sir. 

Q.     Do  you  recall  that — 

Counsel,  I  am  looking  at  page  301  of  the  transcript 
of  [548]  his  testimony. 

Mr.  Katz:    Thank  you. 
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Q.  (By  Mr.  Walker) :  Do  you  recall  that  you 
testified  that,  as  your  agent,  he  had  a  conversation 
in  the  spring  of  1947  with  Mr.  Mannix? 

A.    Yes,  I  do  recall  that. 

Q.  (Continuing)  :  Who  was  the  general  manager 
of  the  studio,  and  that  he  testified  that  he  was  there 
for  the  purpose  of  trying  to  improve  the  terms  of 
your  contract? 

A.    Yes,  sir.  I  remember  that. 

Q.  Now,  do  you  recall  this  testimony  by  Mi'. 
Willner:  ^^I  said  that  Mr.  Cole  had  told  me  that  he 
was  very  concerned  about  the  fact  that  possibly  the 
studio  was  not  improving  his  position  at  that  time 
because  of  the  fact  there  were  many  articles  and 
editorials  in  the  local  trade  papers,  namely,  the  Holly- 
wood Reporter,  and  that  possibly  the  studio  execu- 
tives were  taking  that  into  consideration  in  not  im- 
proving Mr.  Cole's  position." 

Do  you  recall  that  he  so  testified? 

A.    Yes,  I  do. 

Q.  Now,  Mr.  Willner  says  that  you  had  told  him 
that  you  were  much  concerned,  that  the  studio  might 
not  be  improving  your  position  because  of  these  ar- 
ticles and  editorials  that  were  appearing  in  the 
Hollywood  Reporter  and  that  that  might  be  affecting 
the  attitude  of  the  studios.  Had  you  [549]  so  told 
him? 

A.  I  believe  that  we  discussed  that  matter,  yes, 
sir. 

Q.  I  mean  you  so  told  Mr.  Willner,  that  that 
was  a  matter  of  concern  to  you  ? 
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A.  As  to  the  studio's  position  in  respect  to  me, 
yes,  sir. 

Q.  Yes.  Well,  you  thought  it  was  a  matter  of 
concern  to  you  because  of  the  effect  that  it  might  l)e 
having  upon  the  re^dsion  of  your  contract '? 

A.    Yes,  sir. 

Mr.  Walker:  You  understand,  Mr.  Cole,  I  am 
not  trying  to  get  you  to  say  that  it  was  a  matter  of 
concern  to  you  that  the  articles  were  appearing  in 
the  Hollywood  Reporter. 

T  am  only  trying  to  develop  the  fact,  if  it  is  a 
fact,  that  you  had  told  Mr.  Willner  that  you  were 
concerned  because  you  thought  that  these  articles 
that  were  appearing  in  the  Hollywood  Reporter 
might  be  adversely  affecting  the  studio's  revision 
of  your  contract  ?  A.     Yes,  sir,  that  is  correct. 

Q.    Yes.  A.    I  understand  you, 

Q.  And  that  you  had  told  Mr.  Willner  in  sub- 
stance or  in  effect? 

A.  That  I  would  like  to  find  out  whether  or  not 
the  studio  was  concerned  about  this.  [550] 

Q.  That  is  right,  yes.  Now,  I  assume  that  Mr. 
Willner  told  you  in  substance  and  in  effect  of  his 
conversation  with  Mr.  Mannix,  he  reported  back  to 
youf  A.     I  am  sure  he  did,  sir. 

Q.  And  you  think  he  would  have  reported  it  to 
you  accurately? 

A.  Well,  he  was  my  agent.  He  was  being  paid  to 
do  so,  so  I  presume  that  he  did. 

Q.  Now,  Mr.  Cole,  you  did  not  testify,  but  Mr. 
Willner  did  testify  to  a  conversation  which  occurred 
subsequently,  between  him  and  Mr.  Ben  Thau,  and 
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I  direct  your  attention  to  the  testimony  that  Mr. 

Willner  gave  in  that  regard. 

Mr.  Katz:    Where  are  you  reading  from? 

Mr.  Walker:  I  am  referring  now  to  page  303  of 
the  transcript,  Mr.  Willner 's  wording,  that  you  may 
read  yourself.  After  relating  the  conversation  by 
Mr.  Mannix,  he  said,  ''We  left  with  Mr.  Mannix 
saying  he  would  see  what  could  be  done. 

"Q.  Did  you  then  carry  on  negotiations  looking 
to  the  betterment  of  Mr.  Cole's  then  existing  con- 
tract f  A.     For  some  months  T  did. 

*'Q.     And  did  you  see  a  Mr.  Beniamin  Thau? 

"A.    I  did." 

Then,  there  is  a  statement  as  to  Mr.  Thau's  posi- 
tion with  the  defendant  Loew's,  Incorporated. 

''Q.  (By  Mr.  Katz)  :  Referring  to  the  conversa- 
tion with  Mr.  [551]  Thau,  "That  was  several  months, 
was  it,  after,  or  sometime  after,  the  conversation 
with  Mr.  Mannix? 

*'A.  Yes ;  it  was  about  a  week  afterwards.  T  would 
sav  it  was  in  the  latter  part  of  Anril,  1947." 

Now,  how  does  that  conform  to  your  recollection, 
Mr.  Cole,  of  the  sequence  of  these  conversations, 
remembering  that  you  had  the  first  arrangement, 
conversation  with  Mr.  Sam  Katz  and  that  Mr.  Will- 
ner on  your  behalf  had  a  conversation  with  Mr. 
Mannix  and  that  about  a  week  later,  on  your  behalf 
Mr.  Willner  had  a  conversation  with  Mr.  Thau  which 
he  says  was  in  the  latter  part  of  April,  1947?  Would 
that  conform  with  your  recollection  ? 

A.  Well,  Mr.  Walker,  T  would  like  to  say  this, 
that  I  believe  that  the  negotiations  started  sometime 
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in  the  winter  or  late  winter  or  early  spring  of  1947. 
I  was  extremely  busy.  I  had  instructed  my  agent  to 
bring  these  negotiations  to  a  conclusion  and  they 
started  at  that  time  and  all  I  know  is  that  they 
finished  finally  on  the  22nd  of  September.  I  know 
that  he  had  any  number  of  conversations  with  all 
of  tliese  executivps,  at  various  times,  and  if  h\  the 
course  of  my  duties  he  called  up  and  said  he  was 
going  to  see  Mr.  Thau  or  ^'I  saw  Mr.  Mannix,"  T 
probably  said  to  him,  ''Well,  how  is  it  coming," 
and  he  said,  ''We  are  negotiating,"  and  I  said, 
"Swell." 

I  would  like  to  accommodate  you  on  these  dates, 
but  I  [552]  really  don't  think  they  are  in  my  mind 
at  all.  T  know  that  they  occurred  in  this  period. 

Mr.  Walker:  I  want  to  get  it  as  nearly  as  T  can, 
Mr.  Cole. 

The  Witness:  I  would  like  to  help  you,  sir,  if  I 
can. 

Mr.  Walker :  And  I  will  appreciate  your  coopera- 
tion. 

The  Witness:    Surely. 

Q.  (By  Mr.  Walker)  :  You  do  know,  of  course, 
because  you  had  a  conversation  yourself,  of  a  con- 
versation with  Mr.  Katz  ?  A.     Yes,  sir. 

Q.  And  that  apparently  was  the  opening  gun,  if 
we  may  say  so,  in  the  effort  to  obtain  this  revision 
of  your  contract? 

A.  That  was  my  first  action  in  relation  to  it,  yes, 
sir. 

Q.  Yes.  And  you  do  know  that  the  matter  was 
afterwards  taken  up  with  Mr.  Mannix? 
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A.     Yes,  sir,  I  know  that,  too,  of  course. 

Q.  All  right.  Now,  can  you  give  us  some  idea 
about  the  lapse  of  time — this  was  a  matter  with  which 
you  were  much  concerned — the  lapse  of  time  between 
the  original  conversation  between  Mr.  Katz  and  you, 
and  the  time  that  the  matter  was  taken  up  with  Mr. 
Mannix?  [553] 

A.  Well,  sir,  I  couldn't  give  you  that.  I  can  only 
give  you  what  seems  somewhat  clear  to  me  and  that 
is  my  original  conversation  with  Mr.  Katz  and  then 
my  conversation  with  Mr.  Thau  which  I  referred  to 
in  my  testimony,  which  I  know  took  place  following 
the  secret  hearings  of  the  sub-committee  of  the  Un- 
American  Activities  Committee  in  Hollywood,  which 
was  in,  I  believe,  May  or  June,  and  I  know  my  con- 
versation with  him  took  place  after  that  but  I  could 
not  tell  you  the  dates  on  which  Mr.  Willner,  or  the 
number  of  times,  saw  Mr.  Mannix  or  Mr.  Thau.  T 
know  this  conversation  took  place  prior  to  my  inter- 
view with  Mr.  Thau. 

Q.  It  took  place  prior  to  your  interview  with  Mr. 
Thau?  A.     That  is  correct. 

Q.  Now,  there  was  an  interview  which  you  had 
with  Mr.  Thau,  which  you  had  with  Mr.  Thau  ? 

A.    Yes,  sir. 

Q,  And  that,  you  tell  us  now,  was  a  conversa- 
tion which  took  place  after  the  closed  hearing  of  the 
Un-American  Activities  Committee  here  in  Los  An- 
geles? A.     That  is  correct,  sir. 

Q.  And  the  time  of  that  hearing  has  been  fixed 
here  in  court,  Mr.  Cole,  as  being  in  the  very  early 
part  of  June,  1947 —  A.    Yes. 


560  Loew's  Incorporated  vs. 

(Testimony  of  Lester  Cole.) 

Q.  — if  that  assists  you  in  the  matter  of  gettinj^ 
[554]  your  dates  fixed. 

A.     I  remember  it  to  be  about  that  time. 

Q.  You  were  present  at  this  meeting.  I  am  ,2:oinc: 
to  call  your  attention  to  Mr.  Willner's  testimony  and, 
also,  to  your  own  in  regard  to  it,  page  305,  gentlemen. 
Mr.  Willner  fixes  it  as  being  probably  in  the  latter 
part  of  June,  1947,  this  conversation  with  Mr.  Thau, 
and  perhaps  you  were  not  present  at  that  meeting 
because  of  the  fact  that  the  suggestion  was  made,  as 
appears  by  Mr.  Willner 's  testimony,  that  the  matter 
be  taken  up  with  a  Mr.  Vetluggin.  Were  you  present 
at  a  conversation  when  that  suggestion  was  made  ? 

A.     No,  sir. 

Q.  And  do  you  know  what  occurred  at  the  con- 
versation between  Mr.  Willner  and  Mr.  Vetluggin'? 
Did  Mr.  Willner  report  that  to  you  ? 

A.  I  believe  he  did.  I  believe  that  I  saw  Mr. 
Vetluggin  right  at  that  time  with  Mr.  Willner. 

Q.  N'ow,  I  am  going  to  read  to  you  what  Mr. 
Willner  said  with  reference  to  that  discussion,  page 
307. 

"I  told  Mr.  Vetluggin  Mr.  Thau  had  asked  me  to 
come  down  to  see  him  to  enlist  Mr.  Vetluggin 's  help 
in  convincing  the  executives  that  an  improvement  in 
his  contract  was  justified.  Mr.  Vetluggin  said  there 
was  no  doubt  in  his  mind  whatsoever  that  an  adjust- 
ment of  the  contract  was  justified.  I  asked  Mr.  Vet- 
luggin if  he  and  the  other  executives — and  I  have 
talked  [555]  to  many  executives  about  the  adjust- 
ment of  his  contract — if  they  all  felt  that  his  contract 
was  justified,  why  the  big  delay.  And  I  also  reminded 
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Mr.  Vetluggin  or  told  him  at  the  very  same  time 
there  was  an  editorial  and  stories  which  were  appear- 
ing in  regard  to  Mr.  Cole  being  a  Communist,  if  T 
recall,  an  editorial  by  Mr.  Billy  Wilkerson  of  the 
Holly^vood  Reporter,  in  which  Mr.  Wilkerson  said 
Lester  Cole  was  a  Communist;  that  he  should  be 
driven  from  the  industry  or  he  should  be  blacklisted. 
There  were  many  such  stories  and  articles  which  ap- 
peared in  the  Reporter.  There  was  one  which  con- 
cerned Mr.  Cole  and  myself  greatly,  in  which  I  think 
it  was  Mr.  Thomas  made  the  statement  that  all  of 
these  writers  and  supposed  Reds,  including  Mr.  Cole, 
would  be  driven  from  the  industry  within  60  days. 
I  asked  Mr.  Vetluggin  pointblank  if  these  articles, 
these  editorials  and  these  rumors,  which  were  cur- 
rent in  the  studio,  were  having  their  effect  on  the 
fact  that  this  contract  was  not  being  negotiated, 
and  Mr.  Vetluggin  told  me  that  the  studio  policy 
was  such  that  they  were  not  concerned  with  what  a 
writer  did  as  far  as  politics  were  concerned.  I  then 
suggested  to  Mr.  Vetluggin  that,  since  Mr.  Cole  was 
so  worried  about  this,  he  call  Mr.  Cole  in." 

Then  occurred  a  conversation  between  Mr.  Vet- 
luggin, Mr.  Willner  and  yourself.  When  you  came 
into  the  conversation,  were  you  told  what  had  tran- 
spired before  you  came  into  the  [556]  conversation? 

A.     Yes;  I  was. 

Q.  And  it  was  substantially  as  Mr.  Willner  has 
recited  it? 

A.     That  is  correct,  sir;  yes,  sir. 

Q.  It  was  subsequent  to  that  that  there  was  an- 
other conversation  between  Mr.  Willner  and  Mr. 


562  Loew's  Incorporated  vs. 

(Testimony  of  Lester  Cole.) 

Thau.  Do  you  remember  whether  or  not  you  par- 
ticipated in  that  conversation? 

A.  I  only  remember  participating  in  one  conver- 
sation with  Mr.  Willner  and  Mr.  Thau.  I  don't  know 
whether  you  are  referring  to  that  one,  Mr.  Walker. 
If  you  are,  I  did,  and,  if  you  are  not,  I  didn't. 

Q.  Here  is,  in  substance,  the  conversation  with 
Mr.  Thau — I  am  referring  to  page  309,  gentlemen. 
*  *  *  *  r5571 

Q.  (By  Mr.  Walker) :  Mr.  Willner  testifies  in 
regard  to  this  conversation  with  Mr.  Thau,  in  which 
he  says  it  was  about  a  week  after  his  discussion  with 
Mr.  Vetluggin.  You  will  recall  that  there  was  a 
conversation,  which  took  place  in  the  latter  part  of 
June,  between  Mr.  Willner  and  Mr.  Thau,  at  which 
he  was  asked  to  see  Mr.  Vetluggin  ? 

A.    Yes,  sir. 

Q.  Then,  very  shortly  after  that,  a  conversation 
with  Mr.  Vetluggin,  and  now  another  conversation 
with  Mr.  Thau.  A.    Yes. 

Q.  So  that  in  this  conversation  Mr.  Vetluggin 
says  it  occurred  about  a  week  afterwards,  so  that 
we  are  now  down,  in  all  probability,  to  the  early  part 
of  July — 

A.  Excuse  me.  Bid  you  say  Mr.  Vetluggin  said 
that  occurred? 

Q.  !N'o.  Mr.  Willner  said  that  it  occurred  about 
a  week  later.  So  that  we  are  now  down  into  the  early 
part  of  [558]  July  with  this  conversation  with  Mr. 
Thau.  Mr.  Willner  testified,  "There  were  some  more 
negotiations.  Mr.  Thau  said  that  the  fact  that  the 
funds  for  the  studio  were  being  frozen  in  England 
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and  that  the  income  from  England  was  stopping 
made  it  very  difficult  for  the  studio  to  adjust  a  con- 
tract; that  these  things  had  to  be  taken  up  directly 
with  the  president  of  the  studio,  Mr.  Nicholas 
Schenck  and,  in  his  opinion,  it  was  better  to  delay 
the  matter  another  couple  of  weeks,  when  he  thought 
Mr.  Schenck  was  coming  to  town." 

Willner  speaking,  ''I  then  mentioned  the  articles 
to  Mr.  Thau  which  were  appearing  daily  in  the 
Hollywood  Reporter  and  editorials  by  Mr.  Wilker- 
son  and  suggested,  since  Mr.  Cole  was  so  concerned 
about  it  and  felt  that  the  studio  was  probably  stalling 
about  his  politics,  that  he  call  Mr.  Cole  in  and  explain 
the  fact  that  there  was  no  such  thing ;  that  they  were, 
first,  waiting  on  the  situation  to  clear  up  as  far  as 
England  was  concerned  and,  secondly,  waiting  for 
Mr.  Schenck  to  come  to  Hollywood. 

^'Q.  Did  you  suggest  to  Mr.  Thau  that  he  call 
Mr.  Cole  down?  A.     I  did. 

''Q.  Was  there  then  a  meeting  with  Mr.  Cole 
and  Mr.  Thau? 

^'A.  A  meeting  was  arranged  for  the  following 
morning  at  11:00  o'clock."   [559] 

And  then  it  goes  on  to  the  conversation  viiich  took 
place  at  11:00  o'clock  the  next  morning,  at  which 
Mr.  Willner  says  you  were  present.  And  it  is  your 
recollection  that  about  that  time  you  did  attend  a 
meeting  with  Mr.  Thau,  is  it  ? 

A.  I  am  sorry,  sir,  but  I  can't  place  the  exact 
date  of  this.  I  don't  know  whether  it  was  a  week  later 
or  any  length  of  time  later  than  any  previous  con- 
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versation  that  he  had  with  Mr.  Thau,  because  I  don't 

know  when  he  had  that  conversation. 

Q.  Do  you  recall,  Mr.  Cole,  a  meeting  being  ar- 
ranged by  Mr.  Thau  with  you,  at  the  suggestion  of 
Mr.  Willner,  to  your  knowledge,  at  the  suggestion  of 
Mr.  Willner  ?  A.     Very  well. 

Q.  Now,  let's  see  if  this  is  the  conversation.  Mr. 
Willner  says  in  regard  to  that  conversation  which 
transpired  the  next  morning,  and  it  would  still  be 
some  time  early  in  July,  according  to  Mr.  Willner, 
''Mr.  Thau  was  very  friendly  to  Mr.  Cole  when  he 
came  in.  I  will  try  to  remember  his  exact  words.  He 
said,  'I  hear  you  are  worried,  Lester.'  And  Lester 
said,  'Yes;  I  am.  These  negotiations  for  my  contract 
have  been  going  on  now  for  three  months  or  more 
and  nothing  has  happened  on  it.  I  would  like  to  know, 
and  I  want  to  put  this  question  to  you  very  bluntly 
and  f  orthrightly, ' '  Since  I  have  been  accused  of  being 
a  Communist  in  the  press,  [560]  in  the  trade  papers 
and  on  the  lot,  and  I  have  heard  rumors  that  Mr.  Mc- 
Guinness  and  others  here  are  anxious  to  have  me 
taken  off  of  the  lot,  I  feel  that  especially  now,  since 
I  am  very  much  in  demand  in  other  studios,  if  it  is 
the  opinion  of  this  studio  that  they  are  not  going  to 
adjust  my  contract,  I  would  like  to  ask  the  studio  to 
release  me  from  my  countract.  I  think  this  is  only 
fair  and  I  think  you  should  see  this  as  a  fair  man.' 

"Mr.  Thau's  answer  was,  'No  such  thing.  We  do 
not  concern  ourselves  here  with  a  man's  politics.  If 
you  will  leave  this  matter  entirely  to  me,  T  will  see 
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that  this  contract  is  adjusted  and  will  try  to  get  it 

done  within  the  next  few  days.'  " 

Do  you  recall  that  conversation,  in  substance? 

A.     In  sul)stance ;  yes,  sir. 

Q.  It  represents,  according  to  your  hesi  recollec- 
tion, what  did  transpire  ? 

A.     That  was  the  general  substance  of  it ;  yes,  sir. 

Q.  That  is  the  conversation,  is  it  not,  at  which  you 
have  been  saying  you  were  present  with  Mr.  Thau  ? 

A.  Yes,  sir ;  this,  I  believe,  is  the  substance  of  my 
words  to  Mr.  Thau.  This  was  the  only  meeting  where 
Mr.  Willner,  Mr.  Larry  Weingarten,  Mr.  Thau  and 
myself  were  present.  I  think  it  was  at  that  meeting 
I  said,  in  substance,  what  Mr.  Willner  said  I  said. 

Q.  In  other  words,  you  have  told  us  several  times 
that  you  did  have  a  meeting  with  Mr.  Thau  ? 

A.  That  is  right ;  and  it  was  at  this  meeting  said 
in  substance  what  was  reported  there. 

Q.  And  you  wouldn't  question  Mr.  Willner 's  rec- 
ollection that  it  did  transpire  about  the  time  he  in- 
dicates, which  would  be  some  time  early  in  July, 
1947  ?  A.     Sir ,  I  don 't  know. 

Q.  You  wouldn't  question  his  recollection  in  that 
regard  ? 

A.  I  would  say  he  was  probably  right.  If  he  feels 
it  was,  it  w^as  probably  around  that  time  it  occurred. 

Q.  Now,  Willner  testified  further,  page  311,  line 
10,  ! 

^'Q.  Was  there  any  suggestion  made  at  that  time 
about  Mr.  Cole  talking  with  Mr.  Mayer  ? 

A.     Yes.  He  said  he  thought  it  would  be  a  good 
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idea  if  Mr.  Cole  had  a  talk  with  Mr.  Mayer,  and  that 

he,  Mr.  Thau,  would  arrange  for  such  meeting." 

I  am  only  giving  you  that,  Mr.  Cole,  for  the  pur- 
pose of  trying  to  orient  you  with  reference  to  the 
time,  and  it  would  appear  from  this.  And  T  will  ask 
you  if  it  is  your  recollection  that  this  conversation 
wdth  Mr.  Thau  occurred  prior  to  your  conversation 
with  Mr.  Mayer.  A.     Yes ;  it  did. 

Q.  Then  continuing,  line  15,  page  311,  and  this  is 
Mr.  [652]  Willner  who  is  now  testifjdng.  "Some  time 
thereafter  did  you  sit  down  with  Mr.  Thau  and  dis- 
cuss the  terms  of  the  adjustment  ? 

"A.  Yes.  I  believe  this  was  about  the  middle  of 
August,  in  which  w^e  discussed  the  various  changes 
that  were  to  be  made  and  which  had  already  been 
agreed  upon  by  Mr.  Thau  and  some  of  the  other 
executives.  Do  you  want  me  to  give  the  changes  w^e 
discussed?" 

Do  you  recall  being  present  at  that  meeting  with 
Mr.  Thau?  A.     No,  sir;  I  do  not. 

Q.     You  do  not  recall  that  ?  A.     No,  sir. 

Q.  Do  you  recall  that  there  was  such  a  meeting 
and  Mr.  Willner  reported  to  you,  immediately  after 
that  meeting,  in  the  middle  of  August,  that  there  had 
been  an  agreement  upon  all  of  the  important  terms 
of  the  contract  amendment  or  revision  ? 

A.  I  know,  before  I  left  for  Mexico,  with  Mr. 
Cummings,  in  relation  to  some  business  in  connec- 
tion with  Zapata,  that  I  did  find  out  that  the  terms 
were  in  substantial  though  not  final  agreement.  Just 
when  that  was  or  how  much  before  I  don't  know\  And 
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I  believe  I  left  between  the  third  and  fourth  week  in 

August.  I  believe  it  was  around  that  time. 

Q.  If  this  conversation  occurred,  as  Mr.  Willner 
indicates,  [563]  in  the  middle  of  August 

A.     I  would  say  it  was  around  that  time. 

Q.     it  would  conform  to  your  recollection  that 

you  left  in  the  third  week  of  August  to  go  to  Mexico 
and  that,  before  you  left,  you  were  advised  that  the 
substantial  terms  of  the  amendment  to  your  contract 
had  been  agreed  upon  ? 

A.  Yes ;  they  were  in  general  agreement  on  them ; 
that  is  correct. 

Q.  How  long  were  you  gone  in  Mexico,  on  your 
trip  to  Mexico  ? 

A.  To  the  best  of  my  recollection,  sir,  about  10 
days ;  less  than  two  weeks,  I  believe,  all  in  all. 

Q.  And,  after  you  returned,  there  were  some  dis- 
cussions and  those  discussions  were  devoted,  were 
they  not,  Mr.  Cole,  as  far  as  you  know,  to  clearing 
up  certain  detail  matters  of  agreement  in  connection 
with  the  amount  of  your  work  ? 

A.  Well,  they  were  connected  with  the  question  of 
vacations  with  pay,  how  they  would  occur,  the  ques- 
tion of  my  right  to  take  further  time  off  if  I  chose. 
I  believe  that  those  were  the  two  main  things  which 
were  of  importance. 

Q.  Prior  to  that  time,  it  had  been  agreed  that  you 
were  to  have  a  vacation  with  pay — let  me  see  if  I 
can't  refresh  your  recollection.  After  this  discussion 
with  Mr.  Thau  in  the  middle  of  August,  and  before 
you  went  to  Mexico,  there  was  no  longer  any  question 
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about  the  fact  that  you  were  [564]  to  have  vacation 
with  pay,  and  that  you  were  to  have  certain  vacation 
without  pay,  but  it  was  a  question  as  to  how  those 
vacations  were  to  be  arranged,  was  it  not? 

A.  I  also  believe  the  extent  of  the  vacation  with 
pay  as  well  as  to  how  the  time  was  to  be  arranged — 
that  both  were  involved  in  it. 

Q.  But  by  the  time  you  left  for  Mexico  there  was 
no  longer  any  question  about  the  fact  that  you  were 
to  receive  a  favorable  revision  of  your  contract? 

A.  I  was  to  receive  a  revision  of  it  which  was  bet- 
ter than  the  other  but  whether  or  not  I  would  have 
considered  it  favorable  or  not  remained  to  be  seen, 
or  the  final  terms  of  it. 

Q.  However,  this  question  of  whether  you  were 
going  to  get  a  revision  on  account  of  your  politics  or 
whether  it  was  going  to  be  denied  to  you  because  of 
your  politics  or  because  of  the  charges  that  were 
made  against  you  had  been  disposed  of? 

A.     I  think  that  is  more  accurate,  sir. 

Q.  I  didn't  intend  to  imply  anything  with  ref- 
erence to  it  beyond  the  fact  that  up  to  that  time  you 
had  been  concerned  that  that  might  be  the  thing  that 
was  holding  up  an  amendment  to  your  contract.  That 
had  been  cleared  up  by  the  time  you  took  your  trip 
down  to  Mexico  ?  A.     Yes,  sir.  [565] 

Q.  Now,  Mr.  Cole,  having  to  do  with  these  ar- 
ticles referred  to  by  Mr.  Willner  and  by  yourself,  I 
would  like  to  have  you  identify  them  for  me,  if  you 
will,  with  a  little  more  particularity.  Mr.  Willner  has 
said  and  you  have  said  that  there  were  articles  ap- 
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i:)earing  in  the  Hollywood  Reporter  that  you  thought 

were  disturbing  the  company. 

A.  Well,  there  was  practically  a  daily  rumor  col- 
umn or  scarehead,  during  the  time  of  the  hearings, 
of  the  secret  hearings,  in  which  various  people  were 
supposedly  bandying  about  the  names  of  a  number 
of  people  and  mine  was  mentioned.  The  Hollywood 
Reporter 

Q.     Pardon  me.  Your  name  was  mentioned  how? 

A.  In  connection  with  the  hearings,  as  one  of  the 
names  brought  out  by  the  so-called  willing  witnesses, 
those  who  aided  the  Committee  in  its  secret  hear- 
ings. And  during  this  period  of  time  my  name  was 
mentioned  frequently  as  being  one  of  the  names  which 
was  brought  before  this  Committee. 

Q.  Do  you  recall  that  Mr.  Willner  said,  and  I 
think  you  did  in  your  testimony,  that  reports  were 
appearing,  either  in  the  editorials  or  news  articles, 
charging  you  with  being  a  Communist  ? 

A.     Yes;  I  believe  that  is  so. 

Q.  Do  you  remember  what  the  more  particular 
nature  of  those  articles  was  and  whether  they  were 
editorials  or  news  stories?  [566] 

A.  There  were  editorials.  They  had  been  running 
for  a  long  time.  It  w^as  nothing  new  what  was  hap- 
pening between  the  Hollywood  Reporter  and  myself. 
It  had  started  years  ago  and  it  continued  over  a  pe- 
riod of  time.  The  Hollywood  Reporter  at  one  time 
had  a  policy  of  getting  advertising  from  writers, 
charging  $175  to  $200  a  page  for  advertising,  and  I 
had  been  one  of  the  members  of  the  Screen  Writers 
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Guild  who  had  opposed  those,  and  the  Screen  Writers 
Guild  passed  a  resolution  saying  they  would  no 
longer  advertise,  and  from  that  time  on  I  had  been 
a  pretty  fair  target  for  the  Hollywood  Reporter  on 
any  occasion  they  could  bring  up.  I  remember  par- 
ticularly one  time  when  I  was  in  Mexico,  in  1945, 
for  Metro,  when  they  ran  an  editorial  saying  that  a 
man  like  myself  should  be  run  out  of  the  industry 
because  I  had  dared  to  criticize  in  a  magazine  article 
changes  which  were  made  in  a  script  I  had  done, 
called  Blood  on  the  Sun,  and  in  saying  that  the 
changes,  in  my  opinion,  were  harmful  to  the  war 
policy  of  the  United  States  at  that  time.  The  Holly- 
wood Reporter  ran  an  entire  article  saying  that  such 
people  as  myself,  who  dared  to  say  what  should  or 
should  not  go  into  a  motion  picture,  should  be  run 
out  of  this  town. 

Q.  I  am  asking  you  what  appeared  during  this 
time,  when  those  articles  were  running,  on  things  that 
were  referred  to  by  Mr.  Willner  and  yourself,  things 
that  might  be  causing  the  studio  to  hold  up  an  amend- 
ment or  revision  of  your  [567]  contract.  You  have 
gone  back  into  1945. 

A.  I  can't  remember  the  exact  articles  but  I  am 
sure  they  are  in  print  and  on  file.  And  I  can't  recall 
the  exact  nature  of  each  article  that  appeared. 

Q.  Do  you  think  there  were  a  great  number  of 
them? 

A.  All  I  know  is  that  over  a  period  of  years  the 
Hollywood  Reporter  never  stopped  trying  to  put  me 
in  a  disparaging  light  when  it  could. 
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Q.     And  it  was  during  this  period,  too? 

A.  That  is  what  I  said,  sir.  Your  Honor,  I  wonder 
if  I  might  get  a  drink  of  water. 

The  Court :  Yes.  Will  you  get  the  witness  a  drink 
of  water?  [568] 

Q.  (By  Mr.  Walker) :  Mr.  Cole,  I  am  handing 
you  a  file  of  the  Hollywood  Reporter  for  the  period 
from  January  1,  1947,  through  September  of  1947.  I 
am  going  to  ask  you  to  examine  those  down  to  the 
period  when  you  left  for  Mexico,  which  we  have  fixed 
as  being  not  later  than  the  third  week  in  August  of 
1947,  and  ask  jou  to  indicate  to  me  articles  of  the 
type  to  which  you  have  referred  in  your  testimony. 

*  *  *  *  [569] 

Q.  (By  Mr.  Walker)  :  Mr.  Cole,  during  the  pe- 
riod when  the  jury  has  been  absent,  you  yourself, 
with  the  assistance  of  your  counsel,  have  examined 
the  file  of  the  Hollywood  Reporter  for  a  period  com- 
mencing January  1,  1947,  and  running  through  the 
month  of  August,  1947,  have  you  not  ? 

A.     Yes,  sir. 

Q.  And  according  to  your  observation,  that  is  the 
complete  file  for  the  Hollywood  Reporter  for  the  pe- 
riod which  I  have  mentioned  I 

A.     That  is  right,  sir. 

Q.  Do  you  find  any  article  in  the  Hollywood  Re- 
porter during  the  period  which  I  have  identified  in 
which  your  name  is  mentioned  ? 

A.  No,  sir,  I  do  not.  But  I  would  like  to  qualify 
that,  if  I  may.  [586] 
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Mr.  Walker:  May  I  ask  you  a  question,  which 
perhaps 

The  Court:  Just  a  minute.  You  will  be  given  an 
opi)ortunity. 

The  Witness :     Thank  you,  sir. 

The  Court :     Let  Mr.  Walker  finish.  Go  ahead. 

Q.  (By  Mr.  Walker) :  You  do  find  articles  in 
there,  Mr.  Cole,  do  you  not,  which  in  substance  and 
effect  are  attacks  upon  alleged  Communism  and  Com- 
munists in  the  motion  picture  industry  ? 

A.     Yes,  sir. 

Q.  And  you  do  find  in  the  file  during  that  period, 
Mr.  Cole,  articles  which  are  attacks  upon  the  alleged 
subversives,  people  who  are  subversive  in  their  ac- 
tivities, in  the  Screen  Writers  Guild? 

A.     Yes,  sir. 

Mr.  Walker:  Now,  may  it  please  the  court,  have 
I  covered,  do  you  think,  the  matter  we  discussed  ? 

The  Court :     I  think  so. 

Mr.  Walker:     Yes.  [587] 
*  *  *  * 

Q.  (By  Mr.  Walker) :  Mr.  Cole,  I  direct  your  at- 
tention to  testimony  which  you  gave  upon  direct  ex- 
amination. It  is  the  conversation  which  you  related 
as  one  which  you  had  with  Mr.  Mayer  on  the  train- 
ing coming  back  from  New  York  to  California.  That 
conversation  took  place,  did  it  not,  after  the  hearing 
before  the  Un-American  Activities  Committee  in 
AYashington  ?  A.     It  did. 

Q.     And  you  testified  as  follows : 

Mr.  Katz :    What  page  ? 
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Q.  (By  Mr.  Walker,  Continuing) :  Page  454, 
line  20,  in  response  to  a  question  by  the  court : 

''He,"  referring  to  Mr.  Mayer,  "said  that  he  was 
terribly  upset  by  the  method  with  which  the  Com- 
mittee had  treated  him  and  myself  and  Mr.  Trumbo, 
who  was  another  employee  and  writer  of  the  con- 
cern." 

Now,  the  concern  that  you  are  referring  to  there 
is  [588]  Loew's,  is  it  not? 

A.     That  is  correct,  sir. 

Q.  Yes.  I  call  your  particular  attention  to  the  fact 
that  you  testified  that  Mr.  Mayer  said  that  he  was 
terribly  upset  by  the  method  with  which  the  Com- 
mittee had  treated  him  and  you  and  Mr.  Trumbo. 

A.     Yes,  sir. 

Q.     Then,  you  go  on  with  your  testimony: 

''He  commented  on  the  fact  that  he  had  been 
brushed  aside  rudely  before  he  had  concluded  his 
testimony  and  permitted  to  stand  right  there,  with- 
out being  excused,  and  that  a  woman  was  brought  on, 
presumably  an  expert  on  film  matters,  and  that,  while 
he  was  standing  there,  she  testified  to  the  effect  that 
a  picture  he  had  made,  The  Song  of  Russia,  had  been 
designated  Communist  propaganda  because,  among 
other  things,  it  showed  children  smiling." 

Do  you  remember  that  testimony  ? 

A.     Yes,  I  do. 

Q.  Now,  I  am  going  to  show  you  your  deposition, 
a  portion  of  your  deposition,  and  I  am  going  to  ask 
you  to  look  at  your  testimony  beginning  with  page 
160,  at  line  5.  You  have  a  copy  there. 


574  Loew's  Incorporated  vs. 

(Testimony  of  Lester  Cole.) 
A.    I  have  a  copy  here.  Page  160,  line  5?  [589] 

*  *  *  * 

Q.  (By  Mr.  Walker) :  Did  you  give  the  testi- 
mony indicated  at  that  point  in  your  deposition,  to 
which  I  have  called  your  attention  ? 

A.     Yes,  I  did. 

Q.  Now,  I  am  going  to  read,  beginning  on  page 
160,  at  line  5,  to  line  25  on  that  page.  Question  by 
Mr.  Selvin,  addressed  to  you,  Mr.  Cole : 

''Q.  Between  the  time  you  left  Los  Angeles  for 
AYashington  and  the  time  that  you  returned  to  Los 
Angeles  from  Washington,  did  you  have  an}^  discus- 
sions or  conversations  with  any  officer,  executive  or 
representative  of  Loew's  Incorporated  with  respect 
to  the  subject  matter  of  the  investigation? 

'^A.  Yes,  with  Mr.  Mayer  and  with  Mr.  Stricklin, 
his  personal  press  representative. 

"Q.  Is  that  one  conversation  in  which  both  were 
present  or  two  separate  conversations  ? 

''A.  Well,  there  were  more  than  two.  There  was 
one  cover sation  with  Mr.  Strickling,  one  with  Mr. 
Strickling  and  Mr.  Mayer,  and  one  with  Mr.  Mayer. 

"Q.  Now,  let's  take  them  in  chronological  order. 
Which  one  came  first  ?  [590] 

'A.     First,  the  one  with  Mr.  Strickling. 
Q.     Where  and  when  was  that  ? 
'A.     That  started  in  the  dining  car  of  a  train 
on  which  w^e  were  returning  west. 

' '  Q .     Returning  west  ? 
'A.     Returning  west  from  New  York." 


a 
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Then  follows  your  conversation  with  Mr.  Strick- 
ling,  does  it  not  ?  A.     Yes,  sir. 

Q.  And  that  reads  as  follows :  I  am  picking  up  at 
that  point  where  I  stopped  reading  before. 

''Mr.  Strickling  told  me  that  Mr.  Mayer  was  ter- 
ribly upset  over  the  results  of  the  hearing.  We  dis- 
cussed how  badly  he  w^as  treated  by  the  Committee. 
He  felt  outraged  and  humiliated  by  the  brusk  cava- 
lier manner,  rude  manner  in  which  they  shuffled '' 

and  I  think  you  said  ''him"  ? 

A.     I  l^elieve  so. 

Q.     " shuffled  him  around,  and  finally  igno- 

miniously  brushed  him  aside."  [591] 

*  *  *  * 

Q.  (By  Mr.  Walker)  :  And  you  have  stated  that 
you  did  so  testify  in  your  deposition,  and  I  call  your 
particular  attention  to  the  fact  that  the  statement  is 
that  Mr.  Mayer  was  terribly  upset  over  the  results 
of  the  hearing,  and  that  you  and  Mr.  Strickling  dis- 
cussed how  badly  he  was  treated  by  the  Committee, 
how  badly  Mr.  Mayer  was  treated  by  the  Committee  ? 

A.     Yes,  sir. 

Q.  Then,  Mr.  Cole,  if  you  will  look  down  to  line 
23  on  page  161,  you  will  find  a  continuation  of  your 
conversation  with  Mr.  Strickling,  that  was  a  part  of 
the  same  conversation  that  you  have  just  been  relat- 
ing. Will  you  look  down  and  see  if  that  is  not  true  f 

A.     Yes ;  that  is  so. 

Q.     It  is  a  cut-back,  is  it  not? 

A.     That  is  correct. 
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Q.     In  your  testimony  to  the  earlier  conversation  ? 

A.     Yes,  sir. 

Q.  And  you  testified  as  follows,  still  with  refer- 
ence to  this  conversation  you  had  with  Mr.  Strickling 
before  you  saw  Mr.  Mayer,  "We  discussed  Mr. 
Mayer's  role  in  the  hearings  and  either  Mr.  Strick- 
ling or  I  said  the  following,  with  which  either  of  us 
agreed,  either  one,  that  Mr.  Mayer  had  been  treated 
very  badly.  As  I  stated  before,  Mr.  Strickling  said 
he "  That  is  referring  to  Mr.  Mayer,  is  it  not? 

A.     Yes,  sir. 

Q.  "Mr.  Strickling  said  he  was  terribly  upset 
particularly  about  the  effect  of  this  on  Mr.  Trumbo 
and  myself  and  that  Mr.  Mayer  would  like  to  talk  to 
me  about  the  situation."  Now  I  will  ask  you  to  look 
at  line  22  on  page  162  and  see  if  that  is  not  part  of 
this  same  conversation.  A.     Yes ;  it  is. 

Q.  I  shall  read  it.  "Mr.  Strickling  at  the  time 
said  that  Mr.  Mayer  was  terribly  concerned  with  the 
situation  in  regard  to  myself  and  Mr.  Trumbo  and 
said  that  he  was  seeking  some  formula  of  public  re- 
lations whereby  we  could,  Mr.  Trumbo  and  myself, 
get  out  of  this. ' ' 

A.     Yes,  sir.  But  just  a  moment,  Mr  Walker 

Q.     Yes. 

A.  In  regard  to  the  "he"  there,  this  was  Mr. 
Strickling.  He  was  the  press  agent.  This  wasn't  re- 
ferring to  Mr.  Mayer — because  previously  you  iden- 
tified "he"  as  Mr.  Mayer. 

Q.     Yes.  In  this  case  it  was  Mr.  Strickling? 

A.     Strickling. 
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Q.  Now,  the  conversation  which  you  had  with  Mr. 
Mayer  you  will  find  on  page  162,  beginning  at  line  15. 
''Later  I  saw  Mr.  Mayer  in  his  drawing  room.  Mr. 
Strickling  stayed  for  a  few  moments.  His  barber  who 
traveled  with  him,  valet,  finished  a  game  of  gin 
rummy  with  him  and  left  and  we  then  had  our  con- 
versation. Mr.  Mayer  was  visibly,  upset,  quite  [593] 
nervous.  He  was  angry  and  he  said  there  had  to  be 
some  way  found  to  straighten  out  this  situation."  Do 
you  recall  that  testimony?  A.     Yes;  I  do. 

Q.  Then,  if  you  will  look  on  page  163,  you  will 
find  a  continuation  of  your  conversation  with  Mr. 
Mayer.  "The  conversation  with  Mr.  Mayer  was  one 
in  which  he  talked  a  great  deal  about  his  past;  in 
fact,  it  is  quite  biographical " 

A.     That  should  be  "autobiographical." 

Q.  The  word  here  is  "biographical."  It  should 
have  been  "autobiographical"? 

A.     That  is  correct. 

Q.  "I  didn't  say  much  for  a  long  time.  He  was 
obviously  wrought  up  and  I  would  say  anything  but 
calm  during  this  entire  conversation.  His  attitude 
towards  me  personally  was  one  of  extreme  friendli- 
ness and  a  great  deal  of  sympathy  for  me  and  I  might 
say  for  himself,  for  the  position  in  which  he  felt  he 
found  himself.  He  hoped  that  the  whole  matter  would 
blow  over  somehow.  He  didn't  know  how."  I  think 
we  might  as  well  read  the  balance  of  it  so  there  can't 
be  any  question  about  some  question  being  omitted 
which  you  would  like  to  have  read.  "He  brought  up 
the  fact  that  this  entire  business  had  occurred  as  a 
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result  of  the  whole  conflict  in  regard  to  the  Screen 

Writers  Guild,  McGuinness,  and  he  wished  that  [594] 

the  writers  had  never  organized  a  Screen  Writers 

Guild,  because  somehow  or  other  he  felt  that  this 

brought  about  the  antagonism."  [595] 

A.  Excuse  me,  sir.  I  feel,  since  I  see  in  here 
that  the  next  few  lines  or  remarks  were  irrele- 
vant and,  if  you  agree  with  me,  sir,  that  they 
are,  I  would  prefer  that  they  be  omitted. 

Q.  I  shall  omit  them.  And  then,  continuing  at 
line  2  on  page  164,  ''I  did  very  little  talking  in  this 
except  to  assure  him  that  I  acted  in  regard  to  my 
best  judgment  but  I  had  done  nothing  wrong  which 
I  didn't  believe  in,  and  that,  whether  or  not  he 
agreed  with  me,  that,  since  I  respected  his  hon- 
est opinions,  I  expected  as  much  from  him  towards 
mine,  and  he  said  that  was  so,  and,  to  the  best  of 
my  recollection,  that  just  about  summed  it  up  with 
this  exception,  that  he  regretted  that  this  had  oc- 
curred because  he  had  previously  stated  his  plans 
for  me  were  such,  in  terms  of  elevating  me  above 
the  position  of  a  writer  in  the  studio,  that  they 
were  made  much  more  difficult  in  the  face  of  this 
added  incident.  I  believe  that  generally  tells  the 
story  of  what  happened  there."  Now  you  will  note, 
Mr.  Cole,  and  I  will  ask  you  to  confirm  it  if  it  is 
a  fact,  that  nowhere,  as  you  related  the  conversa- 
tion with  Mr.  Mayer  in  your  deposition,  did  you 
say  that  Mr.  Mayer  said  that  you  and  Mr.  Triunbo 
had  been  treated  badly  by  the  committee. 
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A.     I  would  like  to  have  question  repeated. 

(Question  read  by  the  reporter.) 

A.     I  will  have  to  look  back  again  and  see  that. 

Q.  I  am  referring  now  to  the  testimony  in  your 
deposition. 

The  Court:  He  just  wants  to  check  it.  I  will 
say  that  you  didn't  mention  that  in  your  deposition. 

A.     Thank  you,  your  Honor. 

The   Court:     But  you  satisfy  yourself. 

Q.  (By  Mr.  Walker)  :  Do  you  want  to  look  at 
that,  Mr.  Cole? 

A.     Yes;  I  do,  if  you  don't  mind. 

Q.     Yes. 

A.  The  question  is  that  I  did  not  say  in  my 
deposition  but  that  I  did  in  my  testimony?  Is  that 
the  point? 

Q.  The  question  at  this  time  is  whether  or  not 
you  find  anywhere  in  the  statement  in  your  depo- 
sition of  the  conversation  with  Mr.  Mayer  that  he 
said  to  you  that  you  had  been  treated  badly  by  the 
Un-American  Activities  Committee? 

A.     No;   I   don't  find  it  in  my  deposition,   sir. 

Or  is  it? 

Mr.  Katz:     If  your  Honor  please, [597] 

*  *  *  * 

Q.  (By  Mr.  Walker)  :  Now,  I  direct  your  at- 
tention to  the  fact  that  your  statement  in  the 
deposition  of  your  conversation  with  Mr.  Mayer 
ended  at  line  15,  page  164,  and  that  then  the  fol- 
lowing questions  and  answers  occurred,  Mr.  Selvin 
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asking  the  questions:  "Q.  I  take  it  that  this,  like 
tlie  other  conversations,  is  one  of  which  you  have 
jw  note  or  memorandum  of  any  sort? 

"A.     That  is  correct. 

^'Q.  Do  you  have  any  way  of  refreshing  your 
recollection  ? 

''A.  Just  by  probing  a  little  more  deeply  into 
my  mind. 

"Q.  But  you  have  at  the  moment  attempted 
to  do  that  as  fully  as  you  are  capable  of  doing  it? 

"A.  As  of  now.  If  you  wish  to  take  more  time 
and  let  me  sit  back  and  think,  maybe  that  will  re- 
call another  snatch  of  dialog. 

"Q.  If  you  think  of  anything  of  consequence 
that  might  have  been  said,  that  you  could  re- 
call by  thinking  about  it  for  a  little  while,  I  would 
like  you  to  think  about  it. 

"A.  Well,  I  don't  think  so  but  the  time  might 
be  waster.  I  haven't  got  any  inclination  to  do  so. 
If  it  is  your  request,  I  will.  [599] 

''Q.  My  request  is  simply  that  you  give  me  all 
of  what  took  place  at  that  time,  so  far  as  you  are 
able  to  do  so.  If  you  have  done  that,  why  we 
will  go  on. 

'*A.     I  have  at  the  present  time;  yes. 

''Q.  Now,  did  you  have  any  further  conversa- 
tions with  either  Mr.  Mayer  or  Mr.  Strickling  on 
this  trip  ? 

''A.  I  don't  believe  so;  not  with  Mr.  Mayer.  I 
believe  that  I  saw  Mr.  Strickling,  and  whether  it 
Avas  in  the  bar  or  elsewhere — but  it  was  more  of 
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the  same  but  nothing  that  I  feel  is  pertinent  to 

be  added  to  it." 

Do  you  recall  so  testifying? 

A.     Yes,  sir. 

Q.  After  reviewing  the  testimony  on  your  dep- 
osition, it  is  a  fact,  is  it  not,  Mr.  Cole,  that  no 
statement  was  made  by  Mr.  Mayer  to  you,  what- 
ever may  have  been  said  by  Mr.  Strickling,  as 
to  the  treatment  which  had  been  accorded  to  him 
by  the  Committee? 

A.  Excuse  me,  sir;  I  want  to  say  this.  If  you 
Avill  recall,  when  I  gave  my  deposition  and  came 
m  to  see  both  of  you  gentlemen  at  that  time,  I 
had  returned  from  being  away  over  three  months. 
You  were  in  great  haste  and  I  was  brought  down 
within  36  hours  of  the  time  I  returned  to  Los  An- 
geles. And  I  said  at  that  time  that  these  matters 
were  not  fresh  in  my  mind;  that  I  would  have  to 
think  about  them  a  great  deal.  And,  in  the  course 
of  the  three  or  four  months  that  have  [600]  elapsed 
since  that  time,  I  have  had  plenty  of  time  to  think 
about  this  matter  and  many  of  these  matters  have 
come  up  in  my  mind. 

The  Court:  In  other  words,  you  feel  that  your 
memory  is  clearer  now  than  it  was  three  months 
ago.  on  September  10,  1948?  Do  you  think  your 
memory  is  clearer  now  than  it  was  three  months 
ago,  when  you  gave  the  deposition? 

The  Witness:  Many  things  have  been  recalled  to 
me,  because  I  have  had  all  this  time  to  think  about 
it,   and  I  had  been  trying  not  to  think  about   it 
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during  this  summer,  and  this  was  within  two  days 
after  the  time  I  came  back.  And,  incidentally,  on 
the  question  of  Mr.  Mayer's  testimony  regarding 
the  gang,  I  recalled  what  that  conversation  really 
was,  which  I  also  didn't  refer  to  in  here,  and  I 
would  like  to  so  testify. 

The  Court:     All  right. 

Q.  (By  Mr.  Walker)  :  Mr.  Cole,  before  we  pro- 
ceed, your  counsel  thinks  that  your  attention  should 
l)e  drawn  in  connection  with  the  questions  that  I 
am  asking  you  to  a  statement  which  I  read  to  you, 
which  he  thinks  may  have  escaped  your  attention. 
I  shall  read  it  to  you  so  that  you  will  have  it  be- 
fore you  in  connection  with  the  answers  to  the 
questions  that  I  am  asking  you.  It  occurs  on  page 
163  and  this  was  read  to  you  before,  line  11,  speak- 
ing of  Mr.  Mayer,  ''He  was  obviously  wrought  up 
and  I  would  say  anything  but  calm  during  [601] 
this  entire  conversation.  His  attitude  toward  me 
])ersonally  was  one  of  extreme  friendliness  and  a 
great  deal  of  sympathy  for  me,  and  I  might  say 
for  himself  for  the  position  in  which  he  felt  he 
found  himself.  He  hoped  that  the  whole  matter 
would  blow  over  somehow.    He  didn't  know  how." 

I  call  your  attention  to  it  at  the  request  of 
your  counsel,  and  then  I,  again,  ask  you  whether  or 
not  in  the  testimony  which  you  gave  at  the  time 
of  the  taking  of  your  deposition  Mr.  Mayer  com- 
plained of  the  treatment  which  he  received  at  the 
hands  of  the  Un-American  Activities   Committee. 

A.     Yes;  he  did. 
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Q.     And  you  so  stated  in  your  deposition? 

A.     No,  sir.    I  am  stating  it  now. 

Q.  I  am  asking  you  if  tlieie  is  any  statement 
in   your  deposition  to  that  effect. 

A.  Not  in  those  precise  terms;  no,  sir;  there 
IS  not. 

Q.  Or  in  any  terms,  Mr.  Cole?  If  it  is  there,  I 
would  like  to  have  you  point  it  out  to  me. 

A.  Well,  sir,  I  can  only  state  that  the  con- 
versation on  page  161,  between  Mr.  Strickling  and 
myself 

The  Court:     He  is  not  talking  about  that. 

A.  That  is  tied  in,  your  Honor,  and  I  wanted 
to  explain  something,  if  I  may,  that  the  conver- 
sation between  Mr.  Strickling  and  myself,  which 
1  gave  in  my  deposition,  regarding  the  fact  that 
either  one  of  us  had  said  that  Mr.  Mayer  had  been 
treated  [602]  very  badly — that,  as  we  got  on  later 
and  I  Sjjoke  of  the  fact  that  he  was  upset  and  he 
was  anything  but  calm,  referred  to  the  fact  in  my 
mind  at  the  time  that  I  gave  the  deposition — I 
mentioned  that  I  was  explaining  that  situation. 
Now,  it  is  true  that  it  isn't  so  stated  specifically 
in  here  but  that  was  my  intention,  what  I  had 
hoped  to  convey. 

Q.  (By  Mr.  Walker)  :  You  did  have  it  in  mind, 
then,  at  the  time  your  deposition  was  taken,  that 
Mr.  Mayer  had  said  that  he  had  been  treated  badly 
by  the  committee? 

A.  Well,  sir,  I  had  said  that  Mr.  Strickling 
had  said  so  or  I  had  said  so,  and  that  either  one 
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of  us  had  agreed  with  the  other  on  this,  and  this 
was  the  basis  for  Mr.  Strickling's  discussion  of 
Mr.  Mayer's  feelings,  and  I  didn't  feel  it  was  nec- 
essary to  repeat  it  again  when  it  came  to  the  re- 
]3orting  of  the  situation  to  Mr.  Mayer.  He  spoke 
for  over  two  hours  at  that  point. 

Q.  Do  you  have  it  in  mind  at  the  time  your 
deposition  was  being  taken  that  Mr.  Mayer  had 
complained  of  the  treatment  accorded  to  you  and 
Mr.  Trumbo  by  the  conmiittee? 

A.  I  am  not  sure  whether  that  was  in  my  mind 
at  that  time  or  whether  this  is  what  I  remember, 
since  the  deposition  was  taken. 

The  Court:  Are  you  certain  that  he  expressed 
regrets  or  commiserated  with  you  over  the  treat- 
ment that  Trumbo  and  yourself  had  received?  [603] 

A,  Your  Honor,  that  is  what  I  attempted  to 
testify,  to  that  effect.    Yes;  that  is  my  testimony. 

Q.  (By  Mr.  Walker) :  You  didn't  mean  in 
your  deposition?  A.     No;  that  is  right. 

Q.     You  mean  in  court? 

A.     I  was  answering  the  Judge's  question. 

Q.  Now,  Mr.  Cole,  it  was  a  matter  of  real  con- 
sequence to  you  that  Mr.  Mayer  should  approve  or 
at  least  that  he  should  not  disapprove  your  con- 
duct before  the  Un-American  Activities  Commit- 
tee, was  it  not? 

A.  I  had  no  reason  to  know  that  Mr.  Mayer 
did  not  approve  of  my  conduct  before  the  Un- 
American  Activities  Committee. 

The  Court:     That  doesn't  answer  the  question. 
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That  is  not  the  question  he  is  asking  you.  He  wants 
to  know  whether  you  were  interested  in  whether 
he  should  or  should  not  approve. 

A.  I  know  this,  that  Mr.  Mayer  and  I  on  some 
matters,  philosophical  matters,  were  in  disagree- 
ment on  a  number  of  things,  and  I  would  say  it 
related  to  many  matters  in  life  were  so  fine.  I 
don't  think  we  held  similar  ideas  on  any  number 
of  matters,  but  I  don't  believe  there  was  any  dis- 
cussion of  that  point  regarding  my  particular  con- 
duct before  the  hearings  nor  certainly  did  he  give 
me  an}'  indication  as  to  how  he  felt  he  would  like 
me  to  conduct  myself  at  those  hearings.  [604] 

The  Court:  But,  after  that,  was  it  a  matter 
that  he  should  or  should  not  approve  your  con- 
duct? 

A.  I  didn't  have  any  particular  reason  to  be- 
lieve that  Mr.  Mayer  would  fully  understand — or 
he  didn't  give  me  any  indication  that  he  was  fully 
aware  of  all  of  the  so-called  philosophical  or  con- 
stitutional points  that  were  involved  in  the  posi- 
tion I  took  before  the  committee. 

Q.  (By  Mr.  Walker):  I  would  still  like  to 
have  an  answer  to  my  question,  Mr.  Cole,  and 
that  question  is  was  it  not  a  matter  of  consequence 
to  you,  at  the  time  that  you  talked  to  Mr.  Mayer 
on  the  train,  to  know  whether  or  not  he  did  or  did 
not  disapprove  of  your  conduct  before  the  com- 
mittee. 

A.  I  would  have  liked  to  have  had  him  express 
such  approval.  On  the  other  hand,  he  did  not  ex- 
press disapproval.    As  a  matter  of  fact,  what  he 
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said  was,  when  I  brought  up  to  him  that  this  treat- 
ment by  the  committee  of  himself  and  of  Trumbo 
and  myself  and  the  others  was,  in  my  estimation, 
indecent  and  immoral — that  is  when  the  word 
''gang"  came  in.  And  he  said,  ''What  can  you  ex- 
pect from  a  gang  of  cutthroats  like  that  com- 
^nittee?" 

Q.  Do  you  consider  you  have  answered  the  ques- 
tion I  have  asked  you? 

A.     I  tried  to. 

Q.     Will  you  try  again 

The  Court:     No,  no.   [605] 

Mr.  Walker:  I  move  that  his  answer  be  stricken 
out  as  not  responsive  to  the  question. 

The  Court:  I  will  deny  that.  I  will  grant  it  as 
to  the  last  statement  because  he  brought  that  in  pur- 
suant to  his  statement  that  he  wanted  to  explain 
the  word  "gang."  I  will  strike  the  last  para- 
graph. I  will  have  the  answer  read  because  the 
first  sentence  is  a  specific  answer  to  your  question 
and  it  is  a  positive  answer  and  then  he  explains. 
Sometimes,  you  see,  when  you  stand  up  and  ask 
questions,  and  I  think  you  said  so  the  other  day 
when  we  were  talking,  the  man  who  sits  down  can 
get  the  full  import  of  the  answer  better  than  the 
man  who  is  asking  the  question  standing  up,  and 
that  is  correct.  [606] 

I  think,  if  we  have  it  read,  you  will  find  that 
the  first  sentence  is  a  complete  answer  and  I  can't 
strike  anything  after  that  because  he  is  entitled 
to  an  explanation,  but  the  last  paragraph,  in  re- 
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gard  to  the  gang,  will  be  stricken  because  it  is  not 
germane  to  the  topic.  If  Mr.  Cole,  on  re-direct  ex- 
amination, wants  to  explain  that  matter,  and  bring 
into  question  that  statement  about  the  gang,  he 
may  do  so.  Will  you  read  the  question  and  the  an- 
swer, Mr.  Reynolds? 

(The  reporter  read  as  follows:  ''Q.  (By  Mr. 
Walker)  :  I  would  still  like  to  have  an  answer  to 
my  question,  Mr.  Cole,  and  that  question  is  was 
it  not  a  matter  of  consequence  to  you,  at  the  time 
that  you  talked  to  Mr.  Mayer  on  the  train,  to  know 
whether  he  did  or  did  not  disapprove  of  your  con- 
duct before  the  Committee? 

"A.  I  would  have  liked  to  have  had  him  ex- 
press such  approval.  On  the  other  hand,  he  did 
not  express  disapproval.  As  a  matter  of  fact ") 

The  Court:  All  that  goes  out  beginning  with 
the  words  "As  a  matter  of  fact."  That  is  stricken 
out  and  the  jury  is  instructed  to  disregard  it.  So 
the  answer  stands  that  he  would  like  to  have  had 
the  approval. 

Mr.  Walker:  He  has  still  not  told  me  whether 
it  was  a  matter  of  consequence. 

The  Court:  I  think  that  is  a  sufficient  answer. 
Proceed  to  another  topic.  [607] 

Q.  (By  Mr,  Walker)  :  Now,  Mr.  Cole,  you  have 
indicated  to  the  court  and  to  the  jury  that,  when 
you  came  to  have  your  deposition  taken,  there  was 
a  great  rush  about  it.  You  knew — did  you  not — 
at  the  time  that  you  came  to  have  your  deposi- 
tion  taken   that   the   depositions   of   a   nmnber   of 
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people,  whose  positions  were  not  dissimilar  to  yours 
in  many  particulars,  had  already  been  taken  by 
Mr.  Selvin  or  by  me  ? 

A.  I  knew  that  the  day  before  my  deposition 
was  taken  by  you,  sir. 

Q.  And  you  had  been  back  in  the  mountains,  as 
you  say,  for  several  months? 

A.     That  is  correct. 

Q.  But  you  did  arrive  in  Los  Angeles  suffi- 
ciently before  the  time  of  the  taking  of  your  depo- 
sition to  have  a  conference  with  your  attorneys, 
did  you  not?  A.     Yes,  sir. 

Q.  And  you  knew  that  these  same  attorneys  had 
been  participating  in  the  taking  of  these  other  depo- 
sitions to  which  I  have  referred? 

A.     That  is  correct,  sir. 

Q.  And  you  did  confer  with  them,  and  I  am  not 
asking  you  for  specific  comments  one  way  or  the 
other,  but  you  did  confer  with  them  in  regard  to 
the  fact  that  your  deposition  was  to  be  taken? 

A.     Yes,  sir.  [608] 

Q.  And  there  was  a  discussion,  was  there  not, 
of  the  matters  which  would  probably  be  covered  in 
your  deposition? 

A.     Generally;  yes,  sir. 

Q.  You  arrived  in  Los  Angeles  when?  I  am 
not  asking  for  the  date  but  when  this  reference 
to  the  taking  of  your  deposition  did  you  arrive? 

A.  I  believe  two  days  before.  Actually,  I  think 
it  was   late  in  the   afternoon   of  Wednesday,   the 
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8th  and  my  deposition  was  taken  on  the  10th  of 

September. 

Q.     On  the  Friday  morning  following? 

A.  It  started  on  the  Friday  morning  following; 
that  is  correct. 

Q.  And  you  advised  your  lawyers  as  soon  as  you 
arrived  in  Los  Angeles,  did  you  not? 

A.  Yes;  I  called  their  office  and  told  them  I 
was  here;  that  is  correct. 

Q.     And  arranged  conferences  with  them? 

A.     That  is  right,  sir. 

Q.  Bearing  in  mind  the  opportunity  that  Mr. 
Selvin  gave  you  to  extend  your  statement  with  re- 
gard to  the  conversations  which  you  had  with  Mr. 
Mayer  on  the  train,  and  bearing  in  mind  the  tes- 
timony that  you  gave  in  your  deposition  in  regard 
to  that  conversation,  do  I  still  understand  you  to 
say  that  Mr.  Mayer  told  you  on  the  train  that  he 
w^as  upset  about  the  matter  and  method  by  which 
the  Committee  treated  [609]  you  and  Mr.  Trumbo? 

A.     The  manner  and  method? 

Q.     Well,  the  method  by  which. 

A.  I  don't  know  whether  I  used  the  word 
"method,"  sir,  but,  in  substance,  I  would  say  he 
Avas  upset  by  the  treatment  accorded  to  himself,  to 
Mr.  Trumbo  and  me,  by  the  Committee. 

Q.     And  that  he  said  so?  A.     Yes,  sir. 

Q.  And  you  say  that  notwithstanding  the  mat- 
ters to  which  I  have  called  your  attention? 

A.     That  is  correct,  sir.  [610] 

Q.     (By  Mr.  Walker):     I  think,  Mr.   Cole,  in 
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j^oiir  relation  of  your  conversation  with  Mr.  Mayer 
in  the  summer  before  you  went  back  to  Washing- 
ton, to  give  your  testimony,  that  you  told  Mr.  Mayer, 
among  other  things,  in  effect,  that  you  had  always 
been  interested  in  underprivileged  people? 

A.     Generally,  yes,  that  is  correct,  sir. 

Q.  Now,  it  is  a  fact,  is  it  not,  that  you  have 
been  interested  in  underprivileged,  in  the  under- 
jjrivileged  ? 

A.  Well,  it  sounds  like  one  is  being  a  philoso- 
pher, which  you  put  it  in  that  way,  and  I  am  not 
anything  of  the  sort.  I  have  always  been  inter- 
ested in  the  problems  that  come  from  underprivi- 
]ege. 

Q.  You  have  been  interested  in  social  and  hu- 
manitarian movements,  have  you  not? 

A.  I  have  been  interested  in  social  and  hu- 
manitarian problems,  sir. 

Q.  Yes,  sir.  And  you  have  been  interested  in 
legislation  and  political,  democratic  developments 
that  were  related  to  these  hmnanitarian  and  social 
problems'?  A.    Yes,  sir. 

Q.     Is  that  not  true?  A.    Yes,  indeed. 

Q.     I  think  you  said  you  were  born  in  1904? 

A.     That  is  right. 

Q.  You  were  a  little  young  to  be  particularly 
interested  [611]  in  the  first  World  War  and  with 
causes  that  led  up  to  it? 

A.  Well,  to  be  particularly  interested  at  the 
time. 

Q.    At  the  time? 
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Mr.  Katz:  Just  a  moment.  We  are  going  to 
object  to  that  on  the  ground  it  is  incompetent, 
irrelevant  and  immaterial. 

The  Court:     Well 

Mr.  Walker:  I  don't  know  how  Mr.  Katz  knows 
it  at  this  stage  of  the  examination. 

The  Court:     Yes. 

Mr.  Katz:     Well 

The  Court:  Well,  I  will  allow  the  question  to 
remain  but  I  don't  think  that  the  statement  he 
has  made  to  Mr.  Mayer,  which  he  has  copied  here, 
Avarrants  in  this  lawsuit  going  into  an  inquiry  as  to 
any  of  the  matters  he  may  have  been  interested  in. 
That  is  outside  of  the  purport  of  this  lawsuit.  We 
are  not  determining  his  ideology  of  the  past,  pres- 
ent and  future.  We  are  here  merely  to  determine 
J] is  lawsuit. 

Mr.  Walker:  I  am  not  investigating  his  ideolo- 
gies, if  he  has  any.  I  am  not  indicating,  even,  that 
he  has  any. 

The  Court:  Well,  you  are  starting  to  talk  about 
ideology  of  the  First  War.  I  have  no  particular 
objection  to  asking  him  about  it,  but [612] 

Mr.  Walker:     May  I  respectfully  submit 

The  Court:  Counsel  has  given  you  notice,  now, 
that  he  is  going  to  object  to  any  further  inquiry 
along  those  lines. 

Mr.  Walker:  I  have  no  objection  to  objec- 
tions by  counsel.  I  assume  that  is  one  of  his  duties 
and  provinces. 
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The  Court:  Well,  let  us  get  to  the  next  ques- 
tion.   I  will  see  what  your  next  question  is. 

Mr.  Walker:  Yes,  but  I  want  to  say,  before  I 
go  to  the  next  question,  this  is  cross-examination. 
There  are  certain  things  that  have  to  be  developed. 

The  Court:     I  understand  that. 

Mr.  Walker:     And  developed  slowly. 

The  Court:  But  cross  examination  is  limited  to 
material  matters.  Merely  because  a  man  says  he 
told  a  man  that  he  was  interested  in  the  under- 
privileged, or  whichever  way  he  puts  it,  does  not 
mean  that  you  can  start  in  and  ask  him  about  every 
movement  that  he  has  ever  been  connected  with. 
It  is  cross  examination.  It  is  immaterial  matter 
and  even  without  objection  I  would  ask  you  to  de- 
sist. 

Mr.  Walker:  Well,  I  will  make  the  explanation 
to  the  court,  if  the  court  requires  that  I  do  so. 

The  Court:  I  am  not  asking  for  any.  I  don't 
want  any  explanation.  I  am  just  telling  you  to 
ask  another  question  and  I  will  rule  on  it. 

Mr.  Walker:     I  am  going  to  ask  some  questions. 

The  Court:     Go  ahead. 

Mr.  AValker:     On  this  line. 

The  Court:     Go  ahead  and  ask  them. 

Mr.  Walker:  I  understood  you  to  say  that  you 
had  been  interested  not  concurrently  but  subsequent 
in  the  First  World  War  and  to  the  causes  that 
led  up  to  it,  is  that  correct? 

Mr.  Kenny:  Now,  as  to  that  we  will  object  on 
the  grounds  stated. 
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The  Court:     I  will  sustain  the  objection. 

Q.  (By  Mr.  Walker)  :  I  will  ask  you,  Mr.  Cole, 
you  were  interested,  were  you  not,  in  the  Second 
World  War  and  the  causes  and  events  that  led  up 
10  it? 

Mr.  Kenny:    I  make  th(^  same  objection. 

The  Court:     I  will  sustain  the  objection. 

Mr.  Kenny:  And  objection  to  this  whole  line 
of  inquiry. 

The  Court:  That  is  all  right.  Make  your  ob- 
jection as  the  question  arises.  I  don't  want  to  cover 
them  hy  an  omnibus  objection. 

Q.  (By  Mr.  Walker)  :  Did  you  follow,  as  best 
you  could,  and  were  you  interested  in  the  Nazi 
movement  in  Germany? 

T?ie  Court:     I  will  sustain  the  objection. 

Q.     (By  Mr.  Walker)  :     Did  you  follow 

The  Court:  I  did  not  mean  to — I  saw  you  ris- 
ing and  I  assume  that  you  would? 

Mr.  Kenny:     Thank  you.  [614] 

The  Court:     All  right. 

Q.  (By  Mr.  Walker) :  Did  you  follow,  Mr. 
Cole,  at  least  to  the  extent  that  the  ordinary  citi- 
zen does,  the  developments  in  Soviet  Russia? 

Mr.  Kenny:     The  same  objection. 

The  Court:     The  objection  is  sustained. 

Q.  (By  Mr.  Walker) :  I  assume  that  you  had 
at  least  the  average  interest  of  the  citizen  of  this 
country  in  the  ideologies  of  Hitler  Germany  and 
Soviet  Russia,  is  that  true? 

Mr.  Kenny:     Your  Honor,  I  object  to  that. 

The  Court:     Yes.    Objection  sustained. 
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Mr.  Kenny:     And  I  ask  the  court  to 

The  Court:     That  is  right. 

Mr.  Kenny :    There  must  be  a  limit. 

The  Court:     That  is  right. 

Mr.  Kenny:     To  the  line  of  inquiry. 

The  Court:  Wait.  Let  us  not  argue.  Let  the 
questions  be  asked  and  I  will  rule  on  them.  I 
don't  desire  any  argument  by  you.  If  I  want  any, 
I  will  ask  for  it.   Go  ahead,  ask  the  next  question. 

Q.  (By  Mr.  AValker)  :  Isn't  it  a  fact,  Mr.  Cole, 
that  throughout  the  period  of  a  nmnber  of  years 
prior  to  the  fall  of  1947,  you  were  interested  in 
economic  and  social  problems  generally? 

Mr.  Kenny:  Now,  the  same  objection,  your 
Honor.   [615] 

The  Court:     I  will  sustain  the  objection. 

Q.  (By  Mr.  Walker)  :  I  assume,  Mr.  Cole,  that 
you  obtained  your  information,  whatever  it  may 
have  been,  in  regard  to  the  type  of  problem  con- 
cerning which  I  have  been  asking  you,  by  discus- 
sion with  other  people  and  by  reading,  isn't  that  the 
case  ? 

Mr.  Kenny:  Your  Honor,  we  object  on  the  same 
ground. 

The  Court:     Yes. 

Mr.  Kenny:  And  upon  the  additional  ground 
that  it  assumes  facts  not  in  evidence. 

The  Court:  Yes.  The  objection  will  be  sus- 
tained. [616] 

Mr.  Walker:  Well  now,  may  it  please  the  court, 
I  think  I  have  probably  not  completed  the  record 
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that  I  want  to  make,  but  I  think  that  we  have 
reached  a  point  where  we  probably  should  confer 
with  your  Honoi-  in  the  absence  of  the  jury. 

The  Court:  Unless  counsel  insist  or  the  plaintiff 
insists,  I  think  we  should  do  it  in  the  presence  of 
the  jury.  I  think  we  have  gone  so  far  now,  you 
may  ask  additional  questions  and  I  think  we  should 
do  it — unless  counsel  insists  on  it,  I  think  it  should 
be  within  the  hearing  of  the  jury. 

Mr.  Kenny:  We  are  content  with  your  Honor's 
suggestion. 

The  Court:     What? 

Mr.  Kenny:  We  are  content  to  proceed  in  this 
way. 

Mr.  Walker:  Will  you  get  the  last  question? 
I  think  your  Honor  sustained  the  objection  to  it. 

The  Court:  Yes,  I  sustained  it.  I  want  the 
record  to  show  that  it  is  at  your  request  that  I 
will  hear  you  outside  of  the  presence  of  the  jury. 
If  you  insist,  I  shall  hear  it.  If  not,  you  may 
ask  any  question  in  the  presence  of  the  jury  and 
I  will  give  the  proper  instructions  at  the  proper 
time  to  the  jury. 

Mr.  Walker:  Your  Honor,  this  leads  to  a  ques- 
tion which  your  Honor  particularly  requested  be 
discussed  with  you  outside  of  the  hearing  of  the 
j^iiy. 

The  Court :  Well,  I  have  changed  my  mind  since 
that  time.  [617]  You  remember  it  was  tentative 
and  we  were  talking  in  chambers  and  I  thought  at 
the  time  you  gave  notice  that  you  would  ask  certain 
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questions,  and  I  said  that  I  thought  it  would  be  best 
to  ask  them  outside  of  the  presence  of  the  jury.  In 
A'iew  of  the  intimations  that  have  been  given,  now, 
and  the  questions  you  have  asked,  I  feel  that  no 
harm  will  result  from  allowing  you  to  ask  them 
in  the  presence  of  the  jury  and  having  whatever 
7'uling  I  make  right  in  the  presence  of  the  jury. 

Mr.  Walker:  I  think  your  Honor  has  entirely 
mistaken  the  purpose  of  the  questions  which  have 
been  asked  down  to  this  point. 

The  Court:  Well,  all  right,  regardless  of  that — 
regardless  of  that,  if  you  insist  that  the  next  ques- 
tion should  be  asked  outside  of  the  presence  of 
the  jury,  you  may  step  to  the  bench  and  do  so, 
but  I  do  not  want  it — but  I  have  no  particular  in- 
terest in  your  asking  it  outside  of  the  presence  of 
the  jury,  and  counsel  for  the  plaintiff  has  indi- 
cated that  you  do  not  have  to,  but  if  it  pleases  you, 
you  may  step  up  here  and  read  the  question  outside 
of  the  hearing  of  the  jury  and  then  I  will  reserve  to 
myself  the  right,  if  I  so  choose,  of  informing  the 
jurj^  what  the  question  was,  if  I  so  choose,  and  I 
will  do  it  on  my  own  responsibility. 

Mr.  Walker:  This  question  to  which  I  refer  has 
not  [618]  been 

The  Court:  That  is  all  right.  It  may  be  the 
one  next  to  the  one. 

Mr.  Walker:     It  is  leading  up  to  the  question. 

The  Court :  If  it  is  leading  up,  I  will  leave  it  to 
you.  I  am  not  putting  you  on  the  spot,  in  the  lan- 
guage of  the  screen.    I  realize  that  you  said  there 
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were  certain  types  of  questions  you  wanted  to  ask 
and  I  said  I  thought  they  should  be  asked  outside 
of  the  presence  of  the  jury. 

Mr.  Walker:  Now,  you  are  relieving  me  of  any 
obligation  to  confer  with  the  court  outside  of  the 
l^resence  of  the  jury  wdth  reference  to  the  ques- 
tions? 

The  Court:  That  is  right.  You  are  absolutely 
relieved  of  it  and  I  take  the  responsibility,  now, 
unless  counsel  insist  that  they  be  asked — in  other 
words,  I  am  leaving  it  to  each  of  you. 

(Whereupon  Mr.  Walker  approaches  the 
court  bench.) 

The  Court:     Let  us  get  the  reporter  up  here. 

(Thereupon  the  following  proceedings  were 
had  within  the  presence  and  hearing  of  the 
court,  without  the  hearing  of  the  jury:) 

The  Court:     All  right,  go  ahead. 

Mr.  Walker:  This  series  of  questions  leads  up 
to  the  question  of  asking  this  man  whether  or  not 
he  is  now  or  ever  has  been  a  member  of  the  Com- 
munist Party.   [619] 

I  want  to  be  very  sure  that  you  have  relieved 
from  my  obligation  not  to  ask  that  question  in  the 
presence  of  the  jury  until  such  time  as  we  confer 
with  you  in  chambers.  In  other  words,  I  want  no 
mistake  about  my  understanding  of  being  relieved 
of  any  obligation  in  that  regard. 

Mr.  Katz:     Would  you  wait  just  a  second.    Mr. 
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Margolis.    Excuse  me   for  doing  this,  but  this  is 

niy  policy 

The  Court:  Well,  perhaps  I  ought  to  state,  for 
the  record,  that  I  am  so  satisfied  that  the  question 
would  be  improper  and  could  not  under  any  circum- 
stances be  accepted,  that  while  we  were  in  cham- 
bers I  suggested  that  in  view  of  the  nature  of  the 
question,  it  might  make  a  bad  impression  on  the 
iury,  just  to  have  it  asked.  Now,  so  far  as  I  am 
concerned,  I  think  the  question  is  irrelevant,  but  I 
would  not  criticize  counsel  for  asking  it.  How- 
ever, when  it  is  asked,  I  would  either  then  or  later 
on  instruct  the  jury,  as  the  occasion  arises.  And 
if  I  should  hold  to  my  conviction  that  it  is  entirely 
irrelevant,  I  would  instruct  the  jury  that  no  infer- 
ence should  be  drawn  from  the  asking  of  it  as 
to  what  the  answer  would  be  and  no  inference  con- 
trary to  Mr.  Cole  should  be  drawn  from  the  fact 
that  his  counsel  objected  to  it  and  that  the  question 
is  entirely  irrelevant  and  unrelated  to  this  contro- 
versy because  I  will  state  now,  it  is  not  a  ground, 
it  is  not  a  groimd  of — it  is  not  inserted  as  a  ground 
of  suspension  and  we  are  dealing  with  a  writ- 
ten [620]  contract  and  the  law  is  that  in  a  writ- 
ten contract  requiring  notice  of  termination,  the 
notice  of  termination  must  give  a  ground  specified 
in  the  notice,  and  if  that  is  not  a  true  ground,  the 
mere  fact  that  he  has  other  grounds  doesn't  exist; 
in  other  words,  where  no  contract  exists,  if  no 
contract  exists,  then  if  an  employer  discharges  an 
employee,  it  matters  not  whether  he  knew  of  the 
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ground.  He  can  defend  it  upon  the  ground  that 
came  into  being  or  the  truth  of  which  he  learned 
later  on.  That  is  the  point  I  was  making  in  cham- 
bers. 

But  where  a  contract  exists  requiring  notice  of 
suspension,  as  here,  and  a  notice  is  actually  given, 
the  defendant  cannot  offer  evidence  of  other  grounds 
that  might  warrant  discharge. 

And  in  fact  I  have  got  an  instruction  according 
to  it.  I  will  read  it  to  the  record — I  have  studied 
this  problem.  I  think  you  have  submitted  an  in- 
struction, but  I  have  worked  one  out,  combining 
this  also  with  the  statement  of  the  court  in  May 
case  where  they  say  that  the  ground  so  far  as 
the  employer  is  concerned  must  be  true,  and  here 
is  the  statement. 

Mr,  Katz:     Is  that  Corpus  Juris  Secundum? 

The  Court :  Corpus  Juris  Secundum,  Master  and 
Servant,  page  435: 

''In  the  absence  of  statutory  or  contractual  re- 
quirement, it  is  not  necessary  for  the  master  [621] 
to  assign  a  reason  for  the  discharge,  nor,  accord- 
ing to  the  iTile  usually  recognized,  is  he  estopped 
to  rely  on  a  reason  other  than,  or  different  from, 
that  assigned  at  the  time  of  discharge,  whether  or 
not  known  to  him  at  the  time  of  discharge." 

Remember  that  is  in  the  absence  of  statutory  or 
contractual  requirement.    Then  it  goes  on: 

"According  to  some  decisions,  however,  if  an  em- 
ployer, in  discharging  an  employee,  assigns  a  par- 
ticular cause  of  complaint,  he  will  be  held  to  it.   It 
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has  been  held  that  an  employer  who  has  disposed  of 
liis  business  and  thereupon  has  discharged  an  em- 
ployee cannot  fall  back  on  a  reserved  right  to  dis- 
charge for  unsatisfactory  service,  as  a  justification 
of  the  discharge.  Where,  under  the  contract,  the 
employee  is  entitled  to  a  written  notice  of  termi- 
nation specifying  the  cause,  a  discharge  in  con- 
nection with  which  a  cause  is  not  specified  or  an 
insufficient  cause  is  specified  is  wrongful,  and,  it 
has  been  held  that  the  employer  may  not  justify  the 
discharge  by  reliance  on  a  cause  not  specified  in  the 
notice."  [622] 

I  may  say,  I  have  examined  these  cases  and  among 
them  a  very  late  New  Mexico  case,  and  it  fully  sup- 
ports this  principle  which  is  also  declared  in  the  May 
Company  case.  So  that  if  you  give  that  as  a  ground, 
not  that  he  is  a  Communist,  not  that  he  sympathizes 
with  Conomunism,  but  that  he  conducted  himself  in 
a  certain  manner  before  the  committee,  you  are  lim- 
ited to  defending  it  upon  that  ground,  namely,  that 
his  conduct  was  such  that  it  violated  that  particular 
section.  You  can  argue  to  the  jury  that  his  conduct 
was  such  that  people  inferred  he  was  a  Communist. 
That  is  not  a  matter  which  can  be  excluded,  but  you 
cannot  in  this  proceeding  ask  him  whether  he  is  a 
Communist  or  try  to  prove  that  he  was. 

Mr.  Walker :  Well,  I  am  not  trying  to  prove  that 
he  was.  I  am  not  trying  to  prove  that  he  was  and 
may  I  say  this :  That  the  basis  for  the  asking  of  that 
question  and  the  pertinence  of  that  question  is  not 
on  any  theory  that  we  discharged  him  or  had  a  right 
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to  discharge  him  or  suspended  him  or  had  any  right 
to  suspend  him  on  the  basis  of  fact  that  he  was  a 
Communist.  That  is  not 

The  Court :  Well,  what  is  the  purpose  of  the  in- 
quiry ? 

Mr.  Walker:  Well,  that  is  the  thing  which  I  say 
has  to  be  developed  at  considerable  length. 

The  Court:  I  don't  think  I — you  can  state  to  me, 
right  now,  for  the  record,  why  you  think  it  is  ma- 
terial. 

Mr.  Walker :  Well,  in  the  first  place,  we  think  it 
goes  [623]  to  the  reason  for  his  conduct  before  the 
committee.  Now,  he  has  indicated  and  will  indicate, 
I  take  it,  his  reasons  for  conducting  himself  as  he  did 
before  the  committee,  his  refusal  to  answer  these 
questions.  We  think  that  it  is  a  perfectly  proper  in- 
quiry to  find  out  if,  as  a  matter  of  fact,  his  reason 
for  not  replying  to  the  question  wasn't  something 
different  from  the  reason  that  he  assigns.  If  as  a  mat- 
ter of  fact  the  man  is  a  Communist,  he  may  have  had 
very  good  reason  for  not  wishing  to  answer  that  ques- 
tion. 

The  Court :  But  we  are  not  going  into  the  reasons. 
You  are  insisting  that  his  conduct,  not  only  his  re- 
fusal to  answer  but  his  entire  conduct  is  such  that, 
therefore,  it  doesn't  make  any  difference.  T  am  not 
going  to  give  any  instruction  requested  by  the  plain- 
tiff to  the  effect  that  if  you  believe  he  had  a  right,  he 
was  justified. 

It  is  my  theory  of  the  law  that  except  that  the  con- 
duct must  be  willful  in  the  sense  that  the  man  does 
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it  with  full  knowledge  of  the  consequences,  as  to 
wliich  I  will  give  the  very  language  of  the  May  case, 
a  good  reason  or  a  bad  reason  of  his  conduct  is  not 
material  one  way  or  the  other.  In  other  words,  he  did 
it  and  if  he  did  it  willfully,  knowing  what  he  was  do- 
ing, it  doesn't  make  any  difference  whether  his  mo- 
tive was  good  or  his  motive  was  bad,  it  would  work 
both  ways,  and  I  am  going  to  reject  all  the  instruc- 
tions offered  to  the  effect  that  if  he  thought  that  it 
wasn't  [624]  a  violation,  that  he  was  justified  in  do- 
ing that. 

Mr.  Walker:     Yes,  but  we  have  to  make  a  record. 

The  Court :     It  works  both  ways. 

Mr.  Walker:  We  have  to  make  a  record  in  this 
case. 

The  Court:  Well,  you  are  making  the  record 
right  here. 

Mr.  AValker :     I  understand. 

The  Court :  That  is  why  I  am  gi^dng  you  the  rea- 
son. I  will  state  right  now 

Mr.  Walker :  I  wish  you  to  understand  that  I  am 
not  just  doing  it  recklessly.  I  am  doing  it  because  I 
have  a  good  reason  or  I  think  I  have  a  good  reason. 

The  Court:     I  am  not  questioning  your  motive. 

Mr.  Walker:     No. 

The  Court:  I  am  merely  saying  that  the  matter 
is  absolutely  foreign  and  is  of  a  character  that  would 
bring  us  into  a  lot  of  matters  that  are  of  no  concern 
to  this  jury,  or  for  that  matter,  no  concern  of  mine 
in  the  portion  of  the  case  that  I  have  to  deter- 
mine. [625] 
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So  I  will  make  this  ruling.  I  will  not  allow  any 
question  to  be  asked  as  to  whether  the  plaintiff  was 
at  the  time  of  the  incident  a  Communist  or  w^hether 
he  was  a  member  of  the  party,  whether  he  was  a  Com- 
munist either  in  theory  or  an  actual  member  of  the 
party  in  the  past  or  whether  he  is  a  Communist  or  a 
member  of  the  Communist  Party  at  the  present  time. 
In  other  words,  I  am  making  it  broad  enough  to  in- 
clude as  Communists  persons  who  may  believe  in  it 
and  yet  not  be  affiliated  with  the  party. 

Mr.  Walker:  People  who  are  sympathetic,  in 
other  words? 

The  Court:  Yes.  And  if  you  want  any  further 
record,  go  ahead  and  ask  him,  and  I  will  just  not  tell 
the  jury  anything.  I  mil  just  tell  them  that  I  will 
exclude  certain  matters.  This  record  is  perfect  as 
it  is. 

Mr.  Walker:     Very  good. 

The  Court :     All  right. 

Mr.  Walker :     All  right. 

Mr.  Kenny :  That  leaves  it  that  the  questions  are 
not  to  be  asked. 

Mr.  Walker:     What? 

The  Court:  Not  to  be  asked.  They  are  not  to  be 
asked. 

Mr.  Kenny :     The  record  that  has  been  made  here. 

The  Court:  They  are  not  to  be  asked  now;  they 
are  not  to  be  asked,  at  the  present  time.  You  have  al- 
ready asked  them.  [626] 

Mr.  Walker:     Well,  I  haven't  asked  that  question. 

The  Court :    Well,  I  mean  I  am  telling  you  in  ad- 
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vance  that  in  view  of  what  has  taken  place,  I  am  rul- 
ing on  it  now  and  the  question  should  not  be  asked 
in  the  presence  of  the  jury. 

Mr.  Walker :  I  understand.  The  question  will  not 
be  asked  in  the  presence  of  the  jury. 

The  Court :     Yes. 

Mr.  Walker :  That  the  question  will  not  be  asked 
in  the  presence  of  the  jury. 

The  Court :     All  right. 

Mr.  Walker:  I  just  wanted  to  be  sure  I  under- 
stood. 

The  Court :     Now,  that  is  correct. 

Mr.  Walker :  Now,  that  does  not  cut  me  off  from 
my  asking  other  questions  which  I  have  here  and 
which  I  think  pertinent  questions'? 

The  Court:  If  they  are  of  the  character  as  to 
which  I  have  sustained  objection,  I  think  you  should 
desist  because  your  record  is  clear,  and  there  is  no 
use  asking  some  questions  relating  to  political  be- 
liefs and  ideas  when  I  have  indicated  that  I  do  not 
think  they  relate  to  the  matter. 

Mr.  Walker:  Why  don't  I  get  my  notes  here  and 
indicate  to  you  the  type  of  questions  I  wish  to  ask  ^, 

The  Court:  All  right.  Bring  them  up,  while  you 
are  here.  [627] 

Mr.  Walker:    Yes. 

The  Court:  All  right.  You  read  into  the  record 
whatever  you  have,  either  in  the  form  of  narrative 
or  questions  and  let  counsel  make  the  objections  and 
I  will  rule  on  them,  now,  without  any  further  dis- 
cussion. 
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Mr.  Walker :     That  is  right. 

The  Court :     I  have  already  indicated  my  rulings. 

Mr.  Walker :     The  last  question 

Mr.  Selvin:  How  long  is  this  going  to  take  and 
are  we  going  to  continue  after  this  is  finished  ? 

The  Court :    Let  us  not  talk  about  that. 

Mr.  Selvin :     Can  the  jury  be  excused  for  today  ? 

The  Court :     That  is  all  right. 

Mr.  Walker :  Well,  only,  Judge,  this  is  a  lengthy 
thing. 

The  Court:  That  is  all  right.  It  doesn't  matter. 
Finish  it  now. 

Mr.  Walker:  The  last  question  which  was  asked 
and  to  which  I  understand  objection  was  made,  was 
in  substance: 

Q.  Of  Mr.  Cole :  As  to  whether  or  not,  in  order  to 
indulge  his  interest  in  the  things  concerning  w^hich 
he  has  testified,  that  he  had  an  interest,  he  gathered 
his  information  concerning  them  for  the  most  part 
from  reading  and  from  discussions  with  other  per- 
sons. 

Mr.  Katz:  The  objection  to  that  question  has  al- 
ready been  sustained.  [628] 

The  Court :     Yes,  that  is  right. 

Mr.  Walker:  We  will  assume  objection  has  al- 
ready been  made  to  all  of  these  questions  and  we  are 
assuming  that  the  judge  is  sustaining  your  objections, 
unless  the  judge  indicates  otherwise. 

The  Court:  For  the  record,  I  have  already  in- 
dicated my  ruling. 

Q.     (By  Mr.  Walker)  :     Now,  in  reading,  I  as- 
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sume  that  has  been  a  reading  of  newspapers,  maga- 
zines, pamphlets,  periodicals  of  various  sorts  and 
perhai^s  books  to  a  greater  or  less  extent  in  regard  to 
less  current  matters? 

Mr.  Katz:  Now,  we  object  to  that  question  upon 
the  ground  it  is  immaterial. 

The  Court:     The  objection  is  sustained. 

Mr.  Walker:  As  I  said,  I  think  Mr.  Katz,  it  is 
understood  that  an  objection  has  been  made  to  each 
of  these  questions. 

Mr.  Katz :     All  right. 

Mr.  Walker :  And  that  the  objection  has  been  sus- 
tained unless  the  judge  indicates  otherwise. 

Mr.  Katz :     All  right. 

The  Court :     Step  down,  step  down. 

(The  court  addresses  Mr.  Cole,  the  plaintiff.) 

Q.  (By  Mr.  Walker) :  Reading  and  discussing 
these  matters,  I  take  it  that  you  have  been  in  the 
habit  of  reaching  your  [629]  own  conclusions  or 
judgments  in  regard  to  them  and  that  your  judg- 
ments sometimes  agree  and  sometimes  disagree  with 
what  appeared  to  you  to  be  the  more  generally  ac- 
cepted attitude  on  matters  of  current  interest  ? 

You  knew,  of  course,  from  your  reading-  that  in 
the  summer  and  fall  of  1947,  the  relations  between 
this  country  and  Soviet  Russia  were  not  as  friendly 
as  they  might  be,  did  you  not  ? 

And  you  knew,  did  you  not,  that  there  was  a  quite 
general  feeling,  there  was  a  quite  general  feeling  in 
the  United  States  that  the  ambitions  and  policies 
were  or  were  what  were  thought  to  be  the  ambitions 
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and  policies  of  Soviet  Russia  were  a  danger  to  the 

peace  and  happiness  of  the  United  States  ? 

The  Court:  I  think  that  some  of  those  questions 
are  so  broad,  you  may  want  to  make  additional  ob- 
jections. 

Mr.  Katz :    Yes. 

The  Court :  And  I  do  not  want  them  to  be  covered 
by  a  blanket  objection. 

Mr.  Katz:  Our  further  grounds  would  be  that 
they  are  vague  and  that  they  call  for  a  conclusion  of 
the  witness  as  well  as  being  immaterial  and  incom- 
petent. 

The  Court :  I  will  add  to  my  statement  that  I  do 
not  believe  that  a  discussion  of  foreign  affairs  or  the 
relations  between  this  country  and  Russia  has  any 
place  whatsoever,  by  even  the  remotest  stretch  of 
imagination,  in  this  lawsuit,  [630]  for  this  lawsuit  is 
not  a  forum  for  discussing  the  foreign  policy  of  the 
United  States  with  which  I  as  a  judge  am  in  agree- 
ment, and  by  sustaining  the  objection  to  the  question 
I  am  motivated  solely  by  the  fact  that  the  matter  is 
alien  to  the  controversy.  [631] 

There  is  no  room  in  this  lawsuit  for  discussion  of 
abstract  philosophies  and  I  do  not  desire  the  atten- 
tion of  the  jury  to  be  diverted  from  the  one  issue 
with  which  it  is  concerned. 

This  morning  I  was  asked  by  the  Senior  Judge, 
by  the  Chief  Judge,  in  his  absence,  to  commemorate 
the  adoption  of  the  Bill  of  Rights.  I  could  have 
done  it  in  the  presence  of  the  jury,  but  I  was  so 
fearful  that  even  a  patriotic  language  and  a  com- 
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parison  between  the  philosophy  of  constitutional 
government  and  totalitarianism,  inchiding  both 
Fascism  and  Communism,  might  give  the  erroneous 
impression,  that  I  chose  to  do  it  in  the  morning  out- 
side of  the  presence  of  the  jury  and  advance  the 
matter  from  Tuesday  morning,  when  it  was  officially 
set  by  Judge  McCormick,  to  the  present  time. 

All  right,  now,  proceed  with  your  next  question. 

Q.  (By  Mr.  Walker) :  From  reading  and  dis- 
cussions and  your  own  observation,  you  had  reason 
to  believe,  did  you  not — 

Mr.  Kenny:  Would  you  keep  the  volume  down 
a  little  bit? 

The  Court:    All  right. 

Mr.  Walker :  — during  the  period  in  question  that 
at  least  a  considerable  portion  of  the  people  of  this 
country  had  come  to  believe,  rightly  or  wrongly,  that 
Soviet  Russia  was  seeking  to  interfere  with  the 
internal  affairs  of  this  country,  with  the  ultimate 
objective  of  destroying  our  form  [532]  of  govern- 
ment and  its  fundamental  and  traditional  institu- 
tions? 

Mr.  Katz:  For  the  grounds  stated  by  the  court 
and  the  grounds  which  I  would  like  to  repeat,  that 
it  is  completely  alien  to  this  question,  completely 
immaterial  and  a  conclusion  of  the  witness  and  not 
in  any  way  germane  to  any  of  the  issues  in  this  case, 
we  object. 

The  Court:    All  right.  The  objection  is  sustained. 

Mr.  Walker :  I  understand  that  it  is  the  substance 
of  the  question  to  which  the  objection  is  being  raised 
and  not  particularly  the  form. 
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Mr.  Katz:  Well,  in  the  interests  of  time,  we  will 
say  that  it  is  the  substance.  The  question  could  not 
be  rephrased,  in  my  opinion,  to  ol^viate  the  vice  of  its 
insubstantiality. 

Q.  (By  Mr.  Walker)  :  During  the  period  in, 
question,  from  your  reading,  discussions  and  observa- 
tions, you  had  reason  to  believe,  and  did  believe,  did 
you  not,  that  at  least  a  considerable  portion  of  the 
people  of  this  country  thought,  rightly  or  wrongly, 
that  one  of  the  instruments  by  which  Soviet  Russia 
sought  to  accomplish  this  objective,  was  the  Com- 
munist Party  in  this  country? 

Mr.  Katz :  We  object  to  that  question  on  the  same 
grounds,  as  stated. 

The  Court:    All  right.  I  will  sustain  the  objection. 

Mr.  Walker:  During  the  period  referred  to,  you 
knew,  did  you  not,  that  in  the  Selective  Training 
and  Service  Acts  [633]  of  1940  and  1942,  it  was  de- 
clared, ^*It  is  the  express  policy  of  Congress  that 
whenever  a  vacancy  is  caused  in  any  business  or  in- 
dustry by  reason  of  induction  into  the  services  of  the 
United  States  of  an  employee,  pursuant  to  the  pro- 
visions of  this  Act,  such  vacancy  shall  not  be  filled 
by  any  person  who  is  a  member  of  the  Communist 
Party  or  the  German- American  Bund"  ? 

Mr.  Katz:  We  object  to  that  upon  the  ground  it 
is  incompetent  and  immaterial. 

The  Court:  All  right,  the  objection  will  be  sus- 
tained. 

Q.  (By  Mr.  Walker)  :  During  this  same  period, 
you  knew,  did  you  not,  that  by  an  executive  order 
the  President  of  the  United  States  had  established 


610  Loew^s  Incorporated  vs. 

(Testimony  of  I-ester  Cole.) 

''an  employees  loyalty  program  in  the  executive 
branch  of  the  Government ",  which  declared  in  effect 
that  in  testing  loyalty  there  should  be  considered 
membership  in  the  Communist  Party  or  organiza- 
tion? 

Mr.  Katz:  Object  to  that  upon  the  ground  it  is 
immaterial.  It  does  not  affect  private  employees. 

The  Court:    The  objection  will  be  sustained. 

Q.  (By  Mr.  Walker)  :  During  the  period  in  ques- 
tion you  knew,  did  you  not,  that  the  Taft-Hartley 
Act  provided  in  effect  that  the  use  of  the  offices  of 
the  National  Labor  Relations  Board  would  be  closed 
to  any  labor  organization  whose  officers,  the  officers 
of  which  failed  to  file  affidavits  stating  that  they 
were  not  members  of  the  Communist  Party?  [634] 

Mr.  Katz:  I  object  to  that  on  the  ground  it  is  im- 
material and  not  germane  to  any  issue  in  this  case. 

The  Court :    The  objection  is  sustained. 

Q.  (By  Mr.  Walker)  :  During  the  period  in  ques- 
tion, you  knew,  did  you  not,  that  the  Emergency 
Relief  Appropriation  Act  of  1942  had  provided  in 
effect  that  no  employment  on  any  project  under  that 
Act  should  be  given  to  any  Communist  ? 

Mr.  Katz:  I  object  to  that  upon  the  ground  it  is 
immaterial. 

The  Court:    Objection  sustained. 

Q.  (By  Mr.  Walker) :  During  this  period,  you 
knew,  did  you  not,  that  there  were  court  decisions 
holding  in  effect  that  the  policy  of  the  Communist 
Party  in  this  country  is  formulated,  in  whole  or  in 
part  by  influences  outside  of  this  country  and  that 
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it  advocates  the  overthrow  of  this  government  by 

force  and  violence? 

Mr.  Katz:  We  object  to  that  upon  the  ground  it 
is  immaterial. 

The  Court:    Objection  sustained. 

Q.  (By  Mr.  Walker) :  During  this  period,  you 
knew,  did  you  not,  that  there  were  decisions  of  courts 
of  this  country  to  the  effect  that  to  call  a  man  a 
Communist  was  to  bring  upon  him  the  scorn,  con- 
tempt and  hati'ed  of  a  substantial  part  of  the  com- 
munity ? 

Mr.  Katz:  We  object  to  that  upon  the  ground  it 
is  [635]  immaterial. 

The  Court:     Objection  sustained. 

Q.  (By  Mr.  Walker) :  During  this  period  of 
time,  you  knew,  did  you  not,  or,  if  you  did  not  know, 
had  reason  to  believe,  from  your  reading,  observa- 
tions and  discussions  that  a  substantial  part  of  the 
people  of  this  country  believed,  rightly  or  wrongly, 
that  a  member  of  the  Communist  Party  was  an  agent 
of  and  unfriendly  foreign  power  ? 

Mr.  Katz :  We  object  to  that  upon  the  ground  it 
is  immaterial. 

The  Court:    Objection  sustained. 

Mr.  Walker:  Well,  may  I  complete  it  and  then 
just  have  one  objection? 

The  Court:    I  beg  your  pardon? 

Mr.  Katz :    I  beg  your  pardon  ? 

Mr.  Walker:  (Continuing)  — and  was  disloyal 
and  was  one  who  advocated  the  overthrow  of  the 
government  of  the  United  States  by  force  or  violence 
or  other  unconstitutional  means? 
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Mr.  Katz:  We  object  upon  the  ground  it  is  im- 
material. 

The  Court:    The  objection  is  sustained.  [636] 

Q.  (By  Mr.  Walker) :  During  this  period  you 
had  reason  to  believe,  did  you  not,  from  your  read- 
ing, observation  and  discussions  that  a  substantial 
part  of  the  community  had  a  strong  dislike  and  fear, 
whether  rightly  founded  or  not,  of  anyone  whom 
they  regarded  as  a  Communist  or  a  Communist  sym- 
pathizer ? 

Mr.  Katz :  We  object  to  that  upon  the  ground  it  is 
immaterial. 

The  Court:    Objection  sustained. 

Q.  (By  Mr.  Walker) :  During  this  period  you 
believed  or  had  reason  to  believe,  did  you  not,  from 
your  reading,  observation  and  discussions,  that  at 
least  a  considerable  part  of  the  people  of  this  country 
would  hold  in  scorn,  contempt  and  hatred  anyone 
whom  they  believed  to  be  a  Communist  ? 

Mr.  Katz:  We  object  to  that  upon  the  ground  it 
is  immaterial. 

The  Court:    Objection  sustained. 

Mr.  Walker :  That  is  the  line  of  questions  I  think 
that — 

The  Court:  How  about  the  direct  question  you 
were  going  to  ask? 

Mr.  Walker :   Well ,  that  is  a  long  way  off. 

The  Court:    Go  ahead. 

Mr.  Walker:    What? 

The  Court:  Time  doesn't  mean  anything.  Go 
ahead. 

Mr.  Walker:    AVell,  I  think  some  of  these  ques- 
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tions  I  [637]  will  be  very  glad  to — I  think  that 
certainly  you  are  going  to  permit  him  to  testify  in 
regard  to — 

The  Court:  Let  us  get  all  these  "subversive" 
questions  in,  now,  so  we  won't  have  to  stop  again. 

Mr.  Walker :    That  is  the  end  of  the  questioning — 

The  Court :  How  about  the  question  as  to  whether 
he  is  a  Communist?  I  don't  want  to  interrupt  the 
hearing  further. 

Mr.  Walker:  Well,  the  question  can  go  in  at  this 
time  as  well  any  other  place,  I  think. 

The  Court:    That  is  all  right. 

Mr.  Selvin:  Of  course,  the  foundation  for  the 
question  would  not  have  been  laid  even  if  answers 
had  been  permitted  to  the  questions  which  are  now 
placed  on  the  record,  that  is  the  foundation  which  we 
intended  to  lay. 

The  Court :    Read  them  off,  read  them  all. 

Mr.  Selvin:    They  may  go  into  another  subject. 

Mr.  Walker:     Another,  but  related  subject. 

The  Court:  Well,  I  think  regardless  of  the — I 
don't  mind  interrupting,  gentlemen.  You  are  trying 
this  case,  not  I,  so  far  as  the  jury  is  concerned,  and 
if  you  desire  further  interruptions,  if  you  desire  in- 
terruptions quite  often  and  they  cannot  be  avoided, 
I  will  be  glad  to  conform,  but — 

Mr.  Walker:  I  think  the  question  will  become 
more  appropriate  at  a  later  point,  your  Honor,  and 
I  will  ask  it  then.  The  interruption  will  be  very  brief 
then.  Again  it  [638]  will  be  a  matter  of  stopping  and 
stepping  up  here  for  one  second  and  asking  the 
question. 
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The  Court:  Well,  I  have  already  stated  at  the 
beginning  of  this  discussion  that  I  do  not  consider 
any  inquiry  as  to  his  ])eing  a  Communist  or  a  member 
of  the  Communist  party  as  ])eing  material. 

Mr.  A¥alker:    That  is  right,  I  understand. 

The  Court:  Then,  I  cannot  see  any  reason  why  it 
is  necessary  to  repeat  it  for  your  record. 

Mr.  Walker:  Well,  I  think  your  Honor  should 
state  that  you  do  not  regard  it  as  material  and  if 
the  question  is  asked — 

The  Court:    And  objected  to,  and  objected  to. 

Mr.  Walker:  Well,  find  out  whether  it  will  be 
objected  to. 

Mr.  Katz :  It  will  be  objected  to  and  we  say  in  the 
light  of  what  has  now  transpired  that  this  question 
should  not  be  asked  in  the  presence  of  the  jury,  that 
counsel  knowing  what  the  rulings  are  and  what  ger- 
mane questions  are — 

Mr.  Walker:  I  say  the  question  will  be  asked, 
now. 

Mr.  Katz:  All  right,  the  question  is  objected  to 
in  the  presence  of  the  jury. 

Mr.  Walker:    All  right. 

The  Court :  Mr.  Reporter,  will  j^ou  find  that  part 
at  the  very  beginning  and  read  it  ? 

Never  mind  now.  If  you  feel,  later  on,  after  it  has 
been  [639]  written  up,  that  the  form  of  that  question 
is  not  right,  I  will  allow  you  to  do  that.  I  want  to  add 
one  thing,  because  this  will  go  into  the  record  and 
may  become  public  property,  that  I  am  thoroughly 
convinced  that  all  this  inquiry  about  the  attitude  of 
the  plaintiff  towards   Communism  in  general,  to- 
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wards  Soviet  Russia  and  towards  our  own  general 

policy,  is  foreign  to  the  inquiry  before  us. 

Furthermore,  that  if  the  questions  were  asked  and 
answers  given  in  the  negative  to  all  of  them  and  if 
the  plaintiff  actually  denied  membership  in  the  Com- 
munist party,  the  very  asking  of  these  very  questions 
would  create  in  the  minds  of  the  jurors  an  impres- 
sion which  it  would  be  impossible  to  eradicate  with- 
out going  into  proof,  negative  proof,  other  than  the 
testimony  of  the  plaintiff.  To  illustrate,  I  feel  that 
some  of  these  questions  are  of  such  a  nature  that 
would  warrant  the  plaintiff  in  this  case  in  offering- 
proof  that  people  held  contrary  l^elief,  or  even  pro- 
ducing evidence  of  the  fact  that  certain  attitudes 
and  beliefs  are  or  are  not  entertained  by  people 
belonging  to  a  certain  particular  group. 

In  the  private  conversation  with  counsel,  I  called 
attention  to  a  recent  article  in  the  Harvard  Law 
Review,  in  the  last  issue,  which  showed  the  broad 
scope  which  evidence  of  this  character  can  take.  Now, 
in  California,  you  are  familiar  with  the  criminal 
syndicalism  act  and  know  the  broad  scope  of  inquiry 
which  you  can  take  in  that  connection,  and  I  feel 
that  [640]  such  an  inquiry  would  entirely  detract 
the  attention  of  the  jury  from  the  one  fact  they  have 
to  decide,  namely,  whether  the  conduct  was  such  as 
to  shock  the  community  and  even  if  this  were  a  case 
in  which  the  jury  could  render  a  verdict  for  the 
plaintiff  or  for  the  defendant,  which  it  is  not,  the 
inquiry  would  be  absolutely  foreign  and  would  not 
serve  to  prove  or  disprove  the  rightness  or  the  wrong- 
ness  of  the  suspension  which  is  the  ultimate  fact  that 
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the  court  must  decide,  nor  would  it  serve  the  jury  in 

arriving  at  the  conclusion  whether  the  conduct  of  the 

plaintiff  was  in  violation  of  the  provision  of  the 

contract. 

I  am  further  of  the  view,  and  I  make  this  as  a 
statement  so  that  it  will  he  in  the  record,  that  this 
inquiry  is  alien  to  the  entire  topic  and  I  would  not 
allow  these  questions  to  be  asked  even  on  the  portion 
of  the  case  which  I  am  to  try,  in  determining  the 
judgment  to  be  entered  in  the  case  after  the  jury 
has  rendered  its  special  verdict  which  is  to  be  sub- 
mitted to  them. 

Because  of  the  nature  of  this  case  and  because  we 
are  living  in  critical  times,  I  desire  to  state  that  in 
doing  so,  I  am  not  seeking  to  protect  the  plaintiff 
in  this  case  against  any  imputations  or  against  any 
imputation  which  might  be  made  against  him;  I 
am  protecting  the  integrity  of  this  court  in  seeing 
that  inquiries  which  are  foreign  and  which  are  likely 
to  arouse  the  passions  of  the  jury  are  not  brought 
before  the  [641]  court  and  I  am  firmly  convinced 
that  a  discussion  of  these  problems  which  would  fol- 
low, if  the  questions  were  allowed  to  be  answered, 
whether  affirmatively  or  negatively,  would  so  arouse 
the  passion  of  the  jury,  who  I  know  are  opposed  to 
Communism  and  to  Fascism  and  to  all  totalitarian- 
ism, just  as  I  am  and  just  as  the  counsel  for  the 
parties  here  are,  that  it  would  make  it  impossible 
to  secure  from  them  a  fair  and  impartial  answer 
to  the  interrogatories  which  are  to  he  submitted  to 
them. 

I  am  stating  this  not  so  much  in  defense  of  myself, 
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because  my  attitude  is  known  and  only  this  morning, 
in  open  court,  I  expressed  my  abhorrence  of  Fascism 
and  Communism  and  declared  it,  in  this  very  court 
room,  to  be  contrary  to  not  only  the  spirit  of  the  Bill 
of  Rights  and  the  theory  of  our  own  government,  but 
alien  also  to  our  lives  and  actions  and  our  history. 

Mr.  Walker:  Now,  may  I  make  this  very  brief 
statement  ? 

The  Court :    That  is  all  right. 

Mr.  Walker:  That  I  have  heretofore  stated  in 
the  record  my  reasons  for  believing  that  it  was  proper 
and  pertinent  to  ask  Mr.  Cole  the  question  as  to 
whether  he  is  a  Communist,  with  reference  to  the 
question — 

Mr.  Margolis:    May  I  interrupt? 

Mr.  Walker:    No. 

Mr.  Margolis:    I  suggest  that  the  jury  be  excused. 

The  Court:  It  does  not  make  any  difference. 
Leave  that  to  me.  They  are  comfortable. 

Mr.  Walker  (Continuing)  :  — with  reference  to 
the  questions  to  which  the  court  has  just  sustained 
objections,  I  would  like  to  state  that  the  purpose  of 
the  inquiries  involved  in  the  questions,  as  will  appear 
by  the  questions  themselves  so  far  as  they  have  been 
asked,  will  indicate  that  they  were  not  designed  to, 
and  would  not  develop  the  political  beliefs  or  ideolo- 
gies or  attitudes  of  the  plaintiff  in  this  action,  but 
they  were  designed  to  show  the  plaintiff's  knowledge 
of  the  attitude  of  the  people  of  this  country,  or  a 
substantial  part  of  the  people  of  this  country  towards 
the  matters  that  were  discussed  in  the  questions. 

Go  ahead  and  complete  it. 
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Mr.  Selvin:  And  with  a  view,  by  that  even  to 
show  that  such  attitude  was  such  as  to  make  his 
conduct,  statements  and  testimony  in  front  of  the 
Un-American  Activities  Committee  of  a  sort  which 
naturally  tended  to  incur  the  scorn  and  contempt 
of  the  public  and  to  shock  and  offend  the  community. 

The  Court:  All  right.  I  will  supplement  that  by 
stating  that  assuming  Mr.  Selvin 's  object  to  be  as 
stated,  the  matter  is  one  of  argument  and  is  not  the 
subject  of  proof. 

I  intend  to  submit  to  the  jury  the  question  as  to 
whether  the  conduct  was  such  as  to  shock,  insult  or 
offend  the  community  and  also  as  to  whether  the 
conduct  was  such  as  [643]  to  prejudice  the  defendant, 
his  employer,  or  the  motion  picture  industry  in 
general. 

But  I  do  not  believe  it  is  the  province  of  this  court 
or  of  this  jury  to  hear  testimony  as  to  whether  the 
conduct  has  such  effect  or  not,  that  that  is  a  question 
to  be  determined  by  court  and  jury  from  their  knowl- 
edge of  the  attitudes  of  the  community  of  Avhich 
they  are  a  part,  as  they  will  be  fully  instructed  by 
the  court,  at  the  proper  time. 

Mr.  Selvin:  Now,  this  is  just  an  inquiry,  your 
Honor:  it  is  not  any  additional  statement. 

The  Court:    Yes. 

Mr.  Selvin:  Am  I  to  understand  that  we  may 
argue  to  the  jury,  without  any  specific  evidentiary 
foundation,  what  we  believe  to  be  common  knowledge 
as  to  public  attitudes  ? 

The  Court:  In  my  present  view,  I  think  so,  be- 
cause otherwise  I  would  have  to  do  one  thing  or 
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the  other,  either  instruct  the  jury  that  the  conduct 
is  such  as  to  shock  or  is  as  not  to  shock,  and  in  either 
way  I  would  have  to  take  it  away  from  them.  And 
I  propose  to  have  them  determine  whether  his  con- 
duct had  the  effect  claimed  in  the  clause  and  in  the 
notice.  [644] 

Mr.  Selvin:  Well,  the  purpose  of  my  inquiry 
simply  is  this :  and  this  is  merely  a  rough  assumption, 
if  in  the  course  of  argument  to  the  jury  Mr.  Walker 
or  I,  whichever  one  of  us  makes  the  argument,  should 
say,  ''Well,  of  course,  ladies  and  gentlemen,  you  all 
know  it  is  a  matter  of  common  knowledge  that  the 
great  mass  of  the  American  public  looks  with  scorn 
and  contempt  upon  Communists,"  I  don't  want  to  be 
met  with  an  objection  by  the  plaintiff  that  there  is 
no  evidence  of  that  before  the  jury,  that  the  evidence 
was  expressly  ruled  out. 

The  Court:  Well,  the  point  is  this,  I  don't  want 
to  rule  at  the  present  time  on  any  such  offer  of  proof. 
I  am  merely  ruling  on  the  questions.  You  have  not 
offered  as  yet  to  prove  what  Communism  stands  for 
or  what  people  believe  Communism  stands  for.  When 
you  do  that,  I  am  going  to  rule  on  it.  In  other  words, 
your  scrapbook  which  yow  showed  me  at  the  pre- 
trial, in  that  other  proceedings,  has  not  appeared 

yet. 

Mr.  Selvin :  No.  I  understand  that,  but  the  adden- 
dum Avhich  tells  your  Honor  to  make  the  last  state- 
ment which  you  made — the  addendum  which  I  made 
to  Mr.  Walker's  statement  was  in  my  view  designed 
to  bring  out  just  that.  If  Mr.  Cole  should  say  "Yes," 
he  knew  the  public  attitude  or  that  of  a  substantial 
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2)ortion  of  the  people  to  be  such  as  indicated  by  the 
questions,  we  would  then  have,  even  by  itself  and 
certainly  [645]  with  the  other  evidentiary  material, 
a  foundation  for  the  argument,  but,  if  as  your  Honor 
says,  it  is  a  matter  of  argument  and  not  a  matter  of 
proof,  I  want  that  understood,  not  from  the  stand- 
point of  protecting  any  record  or  anything,  but  from 
the  standpoint  of  protecting  Mr.  Walker  and  myself 
from  the  objection  when  we  do  make  the  argument,  on 
the  ground  that  there  is  no  proof  of  the  fact  and 
that  we  are  going  outside  of  the  facts  in  making  that 
statement. 

The  Court:  I  can't  make  a  ruling,  now,  to  protect 
you  against  any  argument  you  are  likely  to  make. 
I  am  making  a  ruling  on  these  particular  questions. 
I  have  indicated  I  think  the  particular  inquiry  is 
immaterial.  If  you  want  to  follow  it  up  by  offering 
evidence  as  to  what  the  public  believes  about  that, 
then  it  is  up  to  you  and  then  I  will  rule  and  then  of 
course  if  I  exclude  it  and  say  that  the  jury  are  to 
determine  whether  it  is  or  it  is  not  shocking  and  all 
that,  then,  I  couldn't  prevent  you  from  speculating, 
just  as  I  couldn't  prevent  them  from  speculating  the 
other  way.  I  intend  to  define  all  those  terms.  In  fact, 
I  am  going  to  use  that  Instruction  No.  9.  You  wasted 
time,  because  I  had  already  made  one  and  I  used 
a  later  Webster's  dictionary  than  you  did.  I  am 
going  to  instruct  the  jury. 
*  *  *  *  '  [646] 

Q.  Mr.  Cole,  you  have  already  testified  that,  on 
the  19th  of  September,  1947,  you  were  served  with 
a  subpoena  to  appear  at  the  hearing  of  the  Un- 
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American  Activities  Committee  in  October  of  the 

same  year.  That  is  correct,  is  it  not? 

A.    Yes,  sir. 

Q.     And  the  date  is  correct,  September  the  19th? 

A.    Yes,  sir. 

Q.  At  the  same  time  or  approximately  the  same 
time  that  you  were  served,  a  number  of  other  people 
were,  to  your  knowledge,  served  with  subpoenaes  to 
appear  as  witnesses  before  the  committee  at  the 
same  hearing,  were  they  not? 

A.     I  discovered  that  later. 

Q.  Amongst  the  people  that  were  subpoenaed  to 
appear  [656]  were  the  people  whom  you  have  here- 
tofore testified  came  to  be  known  as  the  unfriendly 
witnesses  ? 

A.  To  the  best  of  my  knowledge,  that  is  the  way 
the  members  of  the  Un-American  Activities  Com- 
mittee designated  them.  That  is  how  they  first  got 
this  term. 

Q.  I  understand  and  I  am  not  seeking  to  indicate 
that  by  the  term  there  is  any  particular  significance 
attached  as  far  as  this  trial  is  concerned  but  merely 
for  the  purpose  of  identifying  a  group  who  came  to 
be  known  by  that  term,  and  they  did  become  known 
by  that  term,  did  they  not  ? 

A.  I  believe  that  after  Thomas  first  called  them 
that,  the  press  sort  of  picked  it  up. 

The  Court:  It  is  a  phrase  that  we  use  in  court  a 
good  deal  to  indicate  a  person  who  doesn't  come 
voluntarily  but  comes  in  answer  to  a  subpoena,  and 
you  don't  know  in  advance  what  he  is  going  to  say. 
There  is  no  opprobrium  attaches  to  it  to  say  a  person 
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is  a  friendly  witness  or  an  unfriendly  witness.  That 

is  what  Mr.  Walker  means  to  tell  you.  Go  ahead. 

Q.  (By  Mr.  Walker)  :  There  was  a  group  of  19 
of  those  men  who  acted  jointly  in  the  matter  of 
employing  counsel,  is  that  not  correct? 

Mr.  Katz:  Just  a  moment.  We  have  an  objection 
for  the  record.  We  could  reach  a  stipulation  that  19 
men  [657]  employed  Mr.  Kenny  and  others  but  we 
want  the  record  to  show  we  are  standing  silently  by 
in  any  action  other  than  as  to  Mr.  Cole.  So  we  want 
the  record  to  show,  preliminarily,  our  objection  on 
the  ground  it  is  immaterial. 

Mr.  Walker:  May  I  observe  at  that  point,  in 
answer  to  counsel's  remarks,  that  counsel  has  al- 
ready shown  in  the  course  of  his  examination  that 
these  attorneys  were  employed  by  a  group  of  people ; 
that  that  group  of  men  authorized  them  to  appear  at 
a  meeting  with  Mr.  Johnston,  Mr.  McNutt  and  Mr. 
Benjamin,  and  that  they  did  have  such  a  meeting 
and  they  came  back  and  reported  to  the  group.  I  am 
trying  to  establish,  and  it  has  already  appeared,  that 
certain  people  were  a  part  of  that  group.  That  is 
already  in  evidence. 

The  Court:  I  have  no  objection  to  going  into  that 
but  we  must  avoid  bringing  in  the  acts  of  others 
into  the  acts  of  this  plaintiff.  Ultimately,  we  are 
trying  just  what  this  plaintiff  did,  and  whether  he 
did  it  as  an  individual  or  in  concert  with  others  is 
merely  an  incident. 

Mr.  Walker:  May  I  state  my  position  with  refer- 
ence to  that  ? 

The  Court:    Yes. 
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Mr,  Walker:  I  don't  think  you  can  dissociate  the 
things  that  were  done  by  Mr.  Cole  from  the  things 
that  were  done  by  these  other  men,  particularly  the 
nine  other  men  who,  with  Mr.  Cole,  l:)ecame  known 
and  who  have  been  designated  here  in  [658]  the  testi- 
mony as  the  10  men.  I  think  that  the  significance  of 
what  Mr.  Cole  did  is  very  definitely  pointed  up  by 
reason  of  the  fact  that  he  was  one  of  a  group  which 
acted  as,  I  think  the  evidence  will  show,  they  did  act. 
Now,  may  I  call  your  Honor's  attention  to  the  fact 
that  counsel  put  into  evidence  the  statement  of  policy 
that  was  adopted  at  the  New  York  meeting,  the 
Waldorf  meeting'?  It  is  obvious  when  you  read  that 
statement,  as  counsel  did  read  that  statement  to  the 
court  and  the  jury,  that  that  action  which  is  repre- 
sented by  that  statement  of  policy  is  based  not  upon 
the  conduct  of  Mr.  Cole  alone.  It  is  based  upon  the 
conduct  of  these  10  men.  And  I  say  to  your  Honor 
that  what  these  10  men  did  or  did  not  do  is  of  great 
significance  as  a  part  of  this  entire  situation  and  as 
a  part  of  what  Mr.  Cole  did. 

The  Court:  I  am  not  going  to  argue  with  you.  I 
am  not  trying  10  lawsuits.  I  am  trying  one  lawsuit 
and  the  mere  fact  that  it  appears  that  what  he  did 
was  similar  to  what  others  did  does  not  warrant  us 
in  this  lawsuit  going  into  a  detailed  examination  of 
what  the  others  did.  But  the  particular  question  I 
will  allow. 

Mr.  Walker:  May  we  have  the  question,  Mr. 
Reporter  ? 

The  Court:    Yes. 

(Question  read  by  the  reporter.) 
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A.     No,  sir ;  it  is  not. 

Q.  (By  Mr.  Walker)  :  Is  it  not  true  that  a  por- 
tion of  [659]  that  group  of  19  acted  jointly  in  the 
matter  of  employing  coimsel? 

A.  I  really  couldn't  speak  for  anyone  but  my- 
self, sir,  and  I  will  be  very  happy  to  tell  how  I 
employed  counsel. 

The  Court:  He  doesn't  want  to  know  how  you 
employed  counsel.  All  he  wants  is  for  you  to  answer 
the  question,  which  you  have  answered. 

A.  I  wasn't  a  member  of  a  group  which  employed 
counsel. 

Q.  (By  Mr.  Walker) :  However,  it  is  a  fact,  is 
it  not,  that  the  counsel  employed  by  you  were  also 
the  counsel  employed  by  a  number  of  the  19  whom 
we  have  identified? 

A.  Subsequently,  as  far  as  I  know,  the  various 
counsel  employed  by  different  men  did  get  together 
in  relation  to  the  cases  because  they  found  there  was 
common  testimony,  since  we  were  designated  as  the 
unfriendly  witnesses,  and  a  great  distinction  was 
made  as  to  friendly  witnesses  by  the  committee,  the 
Un-American  Activities  Committee;  and  those  who 
were  designated  as  unfriendly  witnesses  found  that 
they  had  employed  different  counsel  and  that  those 
counsel  then  did  get  together  in  discussing  common 
matters. 

Q.  And  after  a  certain  point  and  prior  to  the  time 
of  the  actual  hearing,  the  counsel,  that  have  been 
named  here  as  the  counsel  that  went  to  see  Mr. 
Johnston  and  Mr.  McNutt  on  that  Sunday  evening, 
acted  jointly  for  this  group,  did  they  not?  [660] 
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A.    Yes ;  they  did. 

Q.  And  at  least  a  part  of  that  group  for  which 
they  so  acted  jointly  consisted  of  yourself,  Mr. 
Trumbo,  Mr.  Maltz,  Mr.  Bessie,  Mr.  Biberman,  Mr. 
Ornitz,  Mr.  Dmytryk,  Mr.  Scott,  Mr.  Lardner,  and 
Mr.  Lawson,  isn't  that  correct? 

A.  And  more.  There  was  Larry  Parks,  Lewis 
Milestone  and  Irving  Nichel  and  Robert  Rossen  and 
Richard  Collins,  I  believe.  Yes ;  that  is  so.  There  were 
19,  at  any  rate,  and  Berth  old  Brecht. 

Q.  And  the  names  that  I  gave  you,  leaving  out 
the  names  that  you  added  and  adding  your  own  name, 
were  those  who  came  to  be  known  as  the  10  men  and 
who  had  been  so  referred  to  during  the  testimony? 

A.  In  Washington  ?  No ;  they  only  became  the  10 
after  the  hearings.  There  were  19  right  through  the 
hearings  in  Washington.  It  wasn't  until  afterwards 
that  those  who  were  on  the  witness  stand,  the  other 
nine — the  other  nine  were  not  called.  The  hearings 
were  ended  after  Berthold  Brecht.  After  Berthold 
Brecht,  they  came  to  an  abrupt  ending  and  Mr. 
Brecht  went  to  Europe. 

Q.  And  those  are  the  people  whom  I  mentioned, 
with  the  addition  of  your  name  ? 

A.     That  is  correct,  sir. 

Q.  These  attorneys,  whom  we  have  heretofore 
identified,  did  counsel  with  you  as  a  group  and  ad- 
vised you  in  regard  [661]  to  the  matter  of  these 
hearings?  A.     Yes,  indeed. 

Q.  Considerable  publicity  was  given,  was  it  not, 
Mr.  Cole,  through  the  newspapers  and  over  the  radio, 
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to  the  fact  that  this  hearing  was  to  take  place  in 

Washington  in  October?  A.    Yes,  sir.  [662] 

Q.  (By  Mr.  Walker) :  Now,  after  the  law- 
yers whom  we  have  identified  did  begin  to  counsel 
with  you  as  a  group,  prior  to  the  hearings,  did  you 
discuss,  with  the  other  persons  whom  I  have  iden- 
tified as  the  10  men,  the  matter  of  how  you  would 
handle  yourself  before  the  Committee  when  you 
were  called  as  a  witness? 

A.  Well,  I  did  not  know  exactly  what  ques- 
tions   [663] 

*  *  *  * 

A.  On  the  Sunday  night  when  our  lawyers  re- 
turned from  the  meeting  with  the  attorneys  and 
the  representatives  of  the  producers,  there  was  a 
good  deal  of  discussion  in  regard  to  the  report  that 
was  brought  back  to  us.  If  you  will  recall,  Mr. 
Walker,  in  the  testimony  which  Judge  Kenny  gave 
and  which  I  said  I  heard,  he  reported  back  to  us 
that  our  attorneys  had  presented  to  the  producers' 
attorneys  and  representatives  the  position  on  the 
Constitution  which  we  believed  was  valid  and  the 
fact  that  questions  which  went  beyond  that  were 
considered  not  pertinent  by  us  and  the  fact,  of 
course,  it  was  testified  to,  that  there  would  not  be 
any  blacklist  against  any  of  us  and  at  that  time  we 
did  discuss  this  matter,  those  of  us  who  were  in  the 
room  at  that  time. 

Mr.  Walker:     May  I  have  exhibit  4,  please? 

Q.  Now,  Mr.  Cole,  was  that  the  first  time  that 
as  a  group  you  had  discussed  the  matter  of  how 
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you  would  handle  .yourselves  if  called  as  witnesses 
before  the  Committee?  A.     No,  sir. 

Q.  All  rifi^ht.  Then,  I  will  return  to  my  ques- 
tion and  I  ask  you  when  you  first  consulted  as  a 
group  in  regard  to  the  [664]  manner  in  which  you 
would  testify  if  called  as  witnesses  before  the  Com- 
mittee. 

A.  I  believe  that  it  was  a  short  time  before  we 
went  to  "Washington,  when  some  of  us  discovered 
that  we  had  lawyers  in  common  and  when  a  great 
deal  of  resentment  throughout  the  community  and 
the  industry  in  Hollywood  seemed  to  be  aroused 
at  the  attempts  of  this  Thomas  Committee  to  gain 
control  over  the  screen.  People,  I  and  others,  know- 
ing the  kind  of  questions  because  of  all  of  the  tes- 
timony which  had  been  given  in  the  past,  in -the 
secret  hearings,  the  charges  of  alleged  Communism, 
sought  the  ad\dce  of  our  attorneys  to  discover  what 
our  constitutional  rights  were.  And  when  people 
found  out,  individuals,  that  they  were  going  to  take 
a  similar  or  a  common  stand  in  regard  to  what  they 
felt  may  be  an  invasion  of  their  rights,  at  such 
times  those  matters  were  discussed  among  such  peo- 
X^le  who  had  received  subpoenaes. 

Q.  (By  Mr.  Walker)  :  And  amongst  those  peo- 
ple were  the  people  that  I  have  identified  as  the 
10  men?  A.     The  19. 

Q.     But  they  included  the  10,  did  they  not? 

A.     Yes,  they  did,  sir. 

Q.  All  right.  And  if  you  found  that  you  had 
a  common  position  in  regard  to  this  matter,  I  as- 
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suiiic  that  you  found  it  by  discussing  the  matter 

among  yourselves,  is  that  correct? 

A.     Certainly,  sir.  [665] 

Q.     Yes. 

A      And  with  our  attorneys  indi^ddually,  as  well. 

Q.  Yes,  ]:)ut  you  also  discovered  it  by  discus- 
sions among  yourselves? 

A.     That  is  correct. 

Q.  As  1  understand  you  to  say,  you  met  at  least 
on  one  occasion  and  had  a  discussion  of  that  kind? 

A.     Yes,  I  believe  that  is  so. 

Q.     Before  you  went  back  to  Washington? 

A.  Yes,  sir.  I  know  there  was,  for  example, 
a  meeting  in  the  Shrine  Auditorium  about  a  week 
before  we  went  back,  at  which  there  were  over 
5000  people  and  a  number  of  screen  stars  and  big 
directors  in  the  motion  picture  industry,  including 
Gene  Kelly,  who  is  under  contract  with  M-G-M,  who 
was  the  chairman  of  this  meeting  at  which  the  19 
of  us  appeared  at  that  time,  along  with  others,  and 
our  attorneys  there  spoke  of  the  fact  that  we  were 
going  back  to  defend  what  we  believed  were  our 
constitutional  rights,  that  it  was  our  duty  to  so  do. 

Q.  Now,  did  you  discuss  with  others  or  with 
the  10  men  or  others  of  the  19 — first,  I  will  ask 
you  with  others  of  the  10,  the  possibility  that  you 
would  be  asked  when  you  went  on  the  witness  stand 
whether  or  not  you  were  members  of  the  Com- 
munist Party? 

A.  I  think  that  we  were — we  had  to  be  asked 
any  kind  [666]  of  questions  from  that  committee. 
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Q.  I  understand,  but  I  am  asking  you  in  par- 
ticular, now,  whether  you  did  discuss  the  possi- 
bility that  you  would  be  asked  this  particular 
questions.  [667] 

A.  Well,  sir,  since  I  had  been  referred  to  in 
the  trade  papers  in  Hollywood  in  the  past  as  a 
"Commie"  and  a  ''Pinko"  and  a  Communist  sym- 
])athizer  and  all  of  the  terms  which  were  placed 
upon  me,  it  was  natural  that  I  would  think,  know- 
ing that  the  friendly  witnesses  were  members  of 
this  Motion  Picture  Alliance,  which  were  going  to 
testify,  that  I  would  be  asked  such  questions. 

Q.  Well,  you  say  that  you  thought  that  you  pos- 
sibly would  be  asked  such  questions.  Now  I  am 
asking  you  whether  you  discussed  with  others  of  the 
ten  the  probability  that  you  and  they  would  be 
asked  such  question? 

A.  I  don't  know  whether  I  ever  discussed  it  with 
any  group.  I  may  have  discussed  it  along  with  all 
the  other  people,  questions  that  may  have  been 
asked  me,  by  J.  Parnell  Thomas,  this  one  as  well 
as  many  others. 

Q.  You  think  it  is  quite  probable  that  you  did 
discuss  with  the  other  men  in  this  group  of  ten  or 
this  group  of  19 

A.     With  some  of  them 


Q.    that  such  question  would  be  asked  you  ? 

A.     It  is  very  possible,  yes,  sir. 

Q.  And  did  you  indicate  to  them  what  your  at- 
titude would  be  in  the  event  that  such  question 
was  asked? 
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A.  Well,  I  had  discussed  with  my  lawyer  for- 
mally  

Mr.  Walker:  Now,  just  a  moment,  Mr.  Cole. 
I  am  going  to  [668]  ask  the  reporter  to  read  the 
question  to  you. 

(Pending  question  read  by  reporter.) 

Mr.  Katz:  Let  the  record  show  our  objection 
to  that  question  upon  the  ground  that  it  is  imma- 
terial. 

The  Court:  Well,  I  will  overrule  the  objection, 
solely  n]j(m  the  ground  that  the  \\dl fullness  of  the 
act  is  a  proper  subject  of  inquiry  and  this  cross- 
examination  seeks  to  show  whether  there  is  or  not — 
strike  that  out.  I  don't  want  to  comment.  I  don't 
^Yallt  to  say  what  they  seek  to  show.  It  is  based 
upon  the  question  of  whether  the  act  was  inten- 
tional or  not  and  that  is  one  of  the  elements  upon 
which  the  court  will  instruct  the  jury,  that  the 
conduct  of  the  plaintiff  which  it  is  claimed  contra- 
vened the  contract  must  be  wilful  and  intentional. 
So  T  think  this  bears  upon  that  subject.  You  may 
answer  the  question. 

The  Witness:  I  would  like  to  have  it  repeated, 
please. 

The  Court :  Mr.  Cole,  you  are  not  before  any  ad- 
ministrative committee.  You  are  before  the  court 
and  our  rules  are  entirely  different,  and  we,  for 
one  thin  a,  do  not  have  the  freedom  that  they  have. 
We  have  a  responsibility  which  they  do  not  have. 
They   are   an  inquiring  body.    We  are   a   judicial 
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l)ody.  So,  your  rights  here,  while  they  may  be  the 
same — are  not  the  same  as  they  are  there,  and  we 
have  one  person  here,  who  is  here  to  protect  you 
and  any  other  witness,  and  that  is  the  judge  of 
this  court.  [669] 

The  Witness:     Thank  you,  sir. 

The  Court:  So  if  the  question  is  such  that  you 
can  answer  it  yes  or  not,  answer  it,  but  be  sure 
that  you  will  be  given  an  opportunity  to  explain. 
If  it  is  of  a  character  that  you  cannot  answer  it 
yes  or  no,  then  you  say  that  you  cannot  answer  that 
question  yes  or  no,  and  then  I  will  rule  whether 
you  are  to  answer  it  by  way  of  an  explanation  with- 
out giving  an  answer  yes  or  no,  but  it  is  the  old 
rule  that  if  a  question  can  be  answered  yes  or  no, 
tlie  witness  should  answer  it,  but  must  be  given 
the  right  to  explain  it,  and  no  one,  not  even  I,  can 
deprive  you  of  the  right  to  explain  an  answer. 

Do  you  understand  that? 

The  Witness :    Yes,  sir. 

The  Court:     Very  well. 

The  Witness :     Thank  you,  sir. 

*  «■  *  * 

A.  Yes,  and  I  would  like  to  explain  that,  if  I 
may.  [670] 

T  indicated  to  them  that  my  attitude  would  be 
one  of  defending  what  I  believed  were  my  con- 
stitutional rights  at  any  time  when  upon  my  be- 
lief and  on  the  instructions  that  I  received  from 
niy  attorneys,  those  constitutional  rights  were  be- 
in  o-  violated. 
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Q.  (By  Mr.  Walker)  :  Did  you  indicate  to  them 
in  discussing  the  possibility  that  you  would  be  asked 
whether  or  not  you  were  a  Communist  or  ever  had 
been  a  member  of  the  Communist  Party,  that  you 
would  not  in  response  to  that  question  inform  the 
Committee  as  to  whether  or  not  you  were  at  the 
time  or  ever  had  been  a  member  of  the  Communist 
Party? 

A.  That  is  a  difficult  question  for  me,  sir,  to  an- 
swer yes  or  no,  I  will  try,  because 

The  Court:  Let  me  reframe  it  for  you.  To  put 
it  in  simple  words,  did  you  either  in  so  many  words 
or  in  substance  say  to  this — we  are  talking  about  a 
meeting 

Mr.  Walker:     This  group  of  10  men. 

The  Court  (Continuing)  :     to  this  gToup,  "If 

they  ask  me  if  I  am  a  member  of  the  Communist 
Party,  I  am  going  to  say  thus  and  so."  That  is 
what  he  means. 

A.  No,  I  did  not  say  whether  I  would  say  yes 
or  no. 

The  Court:     All  right. 

The  Witness:  I  would  like  to  hear  the  question. 
I  understood  what  you  said  but  I  would  like  to 
hear  the  question  [671]  again. 

Mr.  Katz:  The  court  has  reframed  Mr.  Walk- 
er's question. 

Mr.  Walker:  Well,  I  don't  believe  that  I  quite 
got  an  answer  to  my  question,  your  Honor.  He 
may  very  well  respond  that  he  didn't  say  that  in 
exact  words,  that  he  did  not  say  that.  I  am  not 
going  to  ask  him [672] 
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The  Court:     Well,  I  asked  him  in  substance. 

Mr.  Katz:     In  substance. 

The  Court:     Read  the  question  again. 

All  he  wants  to  know  is  whether  you  told  him,  if 
tlie  question  of  your  being  or  not  being  a  member 
of  the  Conmiunist  Party  was  brought  up,  what 
your  answer  would  be. 

A.  Well,  sir,  I  thought  I  answered  that  ques- 
tion by  saying  that  I  would  attempt  in  the  best 
ways  that  I  could  to  point  out  that  any  invasion  of 
what  I  believed  to  be  were  the  constitutional  rights 
of  all  persons  would  be  violated  by  any  person  in- 
(|uiring  into  the  political  beliefs  or  affiliations  of 
any  person. 

Q.  (By  Mr.  Walker)  :  And  that  that  would  be 
in  effect  your  response  to  such  a  question  asked 
by  the  congressional  committee? 

A.     That  is  correct,  sir. 

Q.  (By  Mr.  Walker)  :  I  am  showing  you  an 
issue  of  the  Hollywood  Reporter,  Mr,  Cole,  under 
date  of  October  15, 1947,  [673]  which  purports  to  be, 
stated  in  large  type  at  the  head,  ''An  Open  Let- 
ter to  the  Motion  Picture  Industry  on  the  Issue 
of  Freedom  of  the  Screen  From  Politican  Intimi- 
dation and  Censorship,"  and  ask  you  if  you  were 
one  of  the  parties  who  caused  that  to  be  published 
in  the  Hollywood  Reporter  of  that  date. 

Mr.  Katz:  Just  a  moment,  so  that  our  record 
may  be  clear,  we  object  upon  the  ground  that  it  is 
immaterial,  in  that  this  is  a  lawsuit  between  Cole 
and  Loew's,  arising  out  of  this  particular  contract. 
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The  Court:     All  right. 

Mr.  Katz:  And  the  notice  of  suspension  refers 
to  Mr.  Cole's  conduct,  and  if  the  studio  now  wants 
to  say  tliat  they  acted  under  the  producers'  pol- 
icy in  November,  '46,  which  referred  to  10  men 
and  not  under  the  notice  of  suspension  which  re- 
fers to  Mr.  Cole,  which  is  this  lawsuit,  we  are 
perfectly  willing  to  withdraw  our  objections,  but 
the  producer,  Loew's,  it  seems  to  us,  cannot  take 
the  position  that  we  acted  under  the  notice  of  sus- 
])ension  which  referred  to  Loew's  as  far  as  the 
technical  legal  position  is  concerned  and  then  turn 
ai'ound  and  say  that  we  are  talking  about  the  10 
men  which  is  the  position  which  the  record  shows 
Avas  taken  in  New  York.  So  that  our  objection  is 
that  there  is  a  definition  of  the  basis  of  this  testi- 
mony so  that  it  can't  be  said  that  by  our  silence  we 
have,  as  your  Honor  said,  let  the  barn  door  be 
opened.  [674] 

Our  position  must  be  clear  for  the  record.  We 
object  not  because  there  is  anything  in  that  state- 
ment that  by  any  construction  can  be  harmful  to 
our  client.  We  have  read  it.  We  are  satisfied  with 
it,  but  we  don't  want  to  be  in  the  position  where 
they  later  on  will  say,  ''Well,  they  didn't  object 
just  sim^ply  because  it  was  a  favorable  statement 
that  these  men  made." 

I  want  the  record  to  show  that  our  objections  go 
to  this  line  of  questioning  in  connection  with  what 
other  men  did,  not  because  what  other  men  did 
made  what  Mr,   Cole's  position  was  qualitatively 
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different,  but  solely  in  this  lawsuit  because  Loew's 
suspended  Lester  Cole  under  their  contract  with 
Lester  Cole  and  not  because  of  any  other  action 
that  may  have  been  taken  by  the  producers'  asso- 
ciation. 

The  Court:     All  right.   All  right. 

Mr.  Walker:  Now,  I  don't  propose  to  introduce 
that  in  evidence.  I  am  having  the  witness  iden- 
tify it.  I  am  introducing  it  solely  for  the  purpose 
of  showing  that  Mr.  Cole  acted  with  the  other  men 
whose  names  appear  here,  in  putting  into  the  paper 
an  article  having  the  designation  which  I  have  read 
to  him. 

The  Court:  Well,  I  will  allow  the  question  to 
be  asked,  and  I  will  say  to  the  jury  that  the  ob- 
ject of  this  inquiry  is  merely  to  show  that  Mr. 
Cole  had  done  certain  things  before  he  actually 
went  to  Washington,  which  you  have  a  right  [675] 
to  consider  in  determining  whether  his  conduct  was 
willful  and  intentional,  because  you  will  be  in- 
structed— and  I  think  that  both  counsel  agree  that 
til  is  is  the  law  of  California  which  governs  this 
case,  because  this  case  is  what  we  call  a  diversity 
of  citizenship  case,  it  was  filed  in  the  Superior 
Court  and  I  might  as  well  tell  you,  because  if  you 
should  see  any  legal  document  here  or  see  the  com- 
plaint, for  some  reason  or  other  you  will  notice  it 
was  filed  in  the  Superior  Court,  and  it  was  removed 
by  the  defendant,  as  they  had  a  right  to,  to  the  Fed- 
eral Court,  under  what  we  call  the  diversity  of 
citizenship,  and  that  is  when  a  person  sues  a  de- 
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fendant  who  is  an  individnal,  or  a  corporation,  who 
are  citizens  of  another  state,  that  is  a  corporation 
organized  under  the  law  of  another  state,  that  can 
]w  removed  to  the  Federal  Court,  and  this  was  re- 
moved, so  that  is  the  law;  you  will  hear  a  good 
deal  about  the  law  of  California  in  the  instructions, 
because  it  is  governed  by  the  law  of  California, 
for  that  reason,  and  also  because  the  contract  was 
made  in  California  and  was  to  be  performed  in 
California  and  because  under  the  law  of  California, 
the  elements  of  wilfulness  and  intention  may  be 
considered,  this  inquiry  is  proper  as  bearing  upon 
that  and  nothing  else.    All  right. 

Mr.  Walker:     Now,  may  it  please  the  court 

The  Court:     Yes. 

Mr.  Walker:  I  am  adopting  the  language  used 
by  your  [676]  Honor  in  discussion  yesterday.  The 
evidence  is  introduced  for  the  purpose  of  showing 
that  there  was  joint  action  and  that  the  plaintiff 
must  take  the  consequences  of  the  joint  action  that 
was  taken  in  connection  with  this  hearing.  As  your 
Honor  has  said,  the  conduct 

The  Court:  Well,  the  argmnent  that  you  are  to 
make  on  it  is  not  material  at  the  present  time. 

I  am  stating  the  legal  ground  upon  which  I  think 
it  is  admissible.  What  you  will  argue  later  on 
either  to  the  court  or  to  the  jury  may  abide  that 
time.  I  have  overruled  the  objection.  You  may 
proceed. 

Mr.  Katz:  Excepting  that  the  record  should  not 
show  that,  your  Honor,  I  have  said  that  the  respon- 
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si  jollity   of   Mr.   Cole   was   the   result   of   anybody 

else's  act.    You  said  just  the  opposite. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
as  I  have  warned  you  before,  what  counsel  say 
to  the  court  in  arguing  a  point  is  not  evidence  and 
you  have  a  right  to  disregard  it  entirely  and  what 
T  say  to  them  is  in  the  same  class,  unless  I  spe- 
cifically address  you  as  I  did  a  moment  ago  in 
telling  you  why  this  is  admitted.  I  do  that  merely 
to  explain  to  you  the  situation.  Counsel,  later  on, 
may  argue  the  effect  of  this  testimony.  But,  ulti- 
mately, what  the  law  is,  you  see,  will  be  told  to  you 
by  the  court,  after  all  the  arguments  by  counsel 
liave  been  completed,  and  no  statement  of  [677] 
counsel's  theory  on  the  law,  made  either  now  or  at 
the  time  of  any  argument,  can  be  considered  by 
you,  unless  there  is  a  stipulation  where  they  say 
they  agree  that  this  is  a  fact. 

-X-      *      *      * 

The  Witness:     May  I  have  the  question? 

Mr.  Walker:  Have  the  reporter  read  it  for  you. 
T  wonder  if  the  reporter  will  read  the  question. 

The  AVitness:  Yes,  sir.  I  know  the  answer  to 
this  question  is  yes. 

The  Court:     The  answer  is  yes.   All  right.  [678] 

The  Court:     Have  you  identified  this? 

Mr.  Walker:  Yes;  it  has  been  identified  as  an 
advertisement 

The  Court:     I  mean  where  it  appeared. 

Mr.  Walker:  It  appeared  in  the  October  15, 
1947,  issue 
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The  Court:     It  is  October  16th. 

Mr.  Walker:  I  don't  have  my  glasses  on.  Oc- 
tober 16.  1947,  issue  of  the  Hollywood  Reporter. 

The  Court:  And,  to  identify  it  further  for  the 
]*ecord,  it  occupies  pages  8  and  9  of  that  issue. 
All  right. 

Q.  (By  Mr.  Walker)  :  You  have  already  stated 
that  you  were  one  of  the  people  who  was  instru- 
mental in  having  that  advertisement  placed  in  the 
Hollywood  Reporter  on  the  date  referred  to,  and 
was  it  signed,  that  is,  the  original  of  it,  or  author- 
ized by  the  men  whose  names  appear  at  the  end  of 
the  advertisement? 

Mr.  Katz:  Just  a  moment.  I  think  the  jury 
should  know  what  names  are  attached  to  it.  I  sug- 
gest, before  he  is  asked  as  to  any  part  of  the  names, 
that  the  jury  have  the  benefit  of  knowing  what  the 
document  is. 

Mr.  Walker:     We  have  identified  it. 

Mr.  Katz:     Why  don't  you  read  it? 

Mr.  Walker:  We  have  identified  it  as  an  adver- 
tisement, which  carries  at  the  head  of  it,  in  large 
])rint,  "An  Open  Letter  to  the  Motion  Picture  In- 
dustry on  the  Issue  of  Freedom  [679]  of  the  Screen 

from   Political   Intimidation  and   Censorship." 

*  *  *  * 

Mr.  Walker:  I  have  no  objection  to  offering  it 
and  I  so  [680]  offer  it. 

The  Court:  They  may  object.  I  don't  know 
whether  they  will  or  not. 

Mr.  Katz:     No:  we  don't. 
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The  Court:  You  may  mark  that  and  it  may  be 
]'ead  to  the  jury  at  the  proper  time. 

The  Clerk:  It  is  admitted  in  evidence,  your 
Honor  ? 

The  Court:  Yes.  Do  you  intend  to  ask  some 
more  questions  about  it?   I  will  read  it. 

Mr.  Walker:  All  I  want  to  do  is  identify  the 
names  that  appear  at  the  end  of  the  document. 

The  Court:  The  entire  document  is  before  the 
jury.   Do  you  want  me  to  read  the  names? 

Mr.  Walker:     Yes. 

Mr.  Katz:     Yes;  the  entire  docmnent. 

The  Court:  I  will  read  the  entire  document. 
You  sit  down  and  I  will  do  the  work. 

The  Clerk:     Defendant's  Exhibit  B  in  evidence. 

DEFENDANT'S  EXHIBIT  B 

An  Open  Letter  to  the  Motion  Picture  Industry  on 
the  Issue  of  Freedom  of  the  Screen  From  Po- 
litical Intimidation  and  Censorship. 

In  1941  Wendell  Willkie,  as  Counsel  for  the 
Motion  Picture  Industry,  submitted  a  letter  to  the 
Wheeler-Nye  Senate  Committee  investigating  ''War 
Propaganda  Disseminated  by  the  Motion  Picture 
Industry."   Willkie  said  this: 

"The  motion  picture  screen  is  an  instrument  of 
entertainment,  education  and  information.  .  .  . 
The  impression  has  now  arisen,  and  very  naturally, 
that  one  of  the  hoped  for  results  of  the  pressure 
of  your  investigation  will  be  to  influence  the  indus- 
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try  to  alter  its  policies,  so  that  they  may  accord 
more  directly  with  the  views  of  such  of  its  critics  as 
Senator  Nye.  The  industry  is  prepared  to  resist 
such  pressure  with  all  of  the  strength  at  its  com- 
mand. ' ' 

And  Mr.  Willkie  wrote  further: 

''T  cannot  let  pass  the  opportunity  to  warn  of 
the  very  genuine  dangers  involved  in  the  type  of 
investigation  which  you  are  now  proposing  to  start. 
The  radio  business  is  already  included  in  the  origi- 
nal resolution.  From  the  motion  picture  and  radio 
industries,  it  is  just  a  small  step  to  the  newspa- 
])ers,  magazines  and  other  periodicals.  And  from 
the  freedom  of  the  press  it  is  just  a  small  step  to 
the  freedom  of  the  individual  to  say  what  he  be- 
lieves." 

We  honor  Mr.  Willkie  for  the  clarity  and  cog- 
enc}^  of  his  statement.  The  Wheeler-Nye  investiga- 
tion was  not  successful.  For  six  years  the  screen 
remained  free  of  further  harrassment.  But  now 
there  is  a  new  investigation  of  the  film  industry, 
this  time  the  Thomas-Rankin  investigation  on  Un- 
American  activities. 

What  will  the  result  be?  Will  the  screen  remain 
free — or,  at  least,  as  free  as  it  is  at  present?  To  our 
minds  the  issue  is  in  grave  doubt. 

We  remind  our  colleagues  in  the  film  industry 
that  the  screen  already  suffers  partial  censorship. 
This  censorship  is  the  direct  result  of  an  earlier 
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witeli  hunt  also  allegedly  directed  at  radicals  and 
the  "red  menace."  In  the  years  1917-1922,  in  the 
atmosphere  of  manipulated  hysteria,  laws  were 
l)assed  against  criminal  syndicalism,  loyalty  oaths 
were  exacted,  elected  legislators  were  illegally  re- 
moved from  office  because  they  were  Socialists, 
thousands  of  Americans  were  illegally  arrested. 
And  during  this  period  film  censorship  laws  were 
passed  to  keep  the  screen  free  of  "subversive  influ- 
ences." 

Today  the  names  of  Palmer  and  Lusk  are  for- 
gotten. The  nation  protested  their  witch-hunting 
activities,  the  American  people  repudiated  them. 
The  hysteria  passed  and  the  arrested  ones  were 
set  free.  .  .  But  the  film  censorship  laws  passed 
during  that  period  were  never  repealed. 

Palmer  and  Lusk  tried  it  and  succeeded. 

Wheeler  and  Nye  tried  it,  but  they  faced  such 
united,  fighting  opposition  that  they  failed. 

Rankin  and  Thomas  are  trying  it  today.  If  there 
is  any  doubt  about  this,  let  us  quote  Rankin  directly. 
From  the  Congressional  Record,  July  9,  1945: 
*'  .  .  .  But  I  want  to  say  to  the  gentleman  from 
California  that  these  appeals  are  coming  to  us  from 
the  best  people  in  California,  some  of  the  best  pro- 
ducers in  California  are  very  much  disturbed  be- 
cause they  are  having  to  take  responsibility  for  some 
of  the  loathsome,  filthy,  insinuating,  un-American 
imdercurrents   that   are   running   through   various 
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pictures  sent  throughout  the  country  to  be  shown 

to  the  children  of  this  Nation." 

Which  films,  we  ask?  Margie,  Pride  of  the  Ma- 
rines, The  Best  Years  of  Our  Lives'? 

Let  us  be  clear.  The  issue  is  not  the  historically 
phony  one  of  the  subversion  of  the  screen  by  Com- 
munists— but  whether  the  screen  will  remain  free. 
The  issue  is  not  the  ''radicalism"  of  nineteen  writ- 
ers, directors,  actors  who  are  to  be  singled  out, 
if  possible,  as  fall  guys.  They  don't  count.  No 
one  of  them  has  ever  been  in  control  of  the  films 
produced  in  Hollywood.  The  goal  is  control  of 
the  industry  through  intimidation  of  the  executive 
heads  of  the  industry  .  .  ,  and  through  further  leg- 
islation. The  goal  is  a  lifeless  and  reactionary 
screen  that  will  be  artistically,  culturally,  and  finan- 
cially bankrupt. 

In  1941,  before  the  Wheeler-Nye  Committee, 
Harry  Warner  said:  "I  have  no  apology  to  make 
to  the  Committee  for  the  fact  that  for  many  years 
Warner  Bros,  has  been  attempting  to  record  his- 
tory in  the  making.  We  discovered  early  in  our 
career  that  our  patrons  wanted  to  see  accurate 
stories  of  the  world  in  which  they  lived." 

In  1941,  AVillkie  said:  "The  industry  is  prepared 
to  resist  such  pressure  with  all  of  the  strength  at 
its  command." 

What  will  the  industry  say  in  October,  1947,  to 
Rankin  and  Thomas?  Who  will  decide  what  stories 
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are  to  ])e  bought,   what  artists  hired,  what  films 
released?    Who  will  hold  the  veto?    Who  will  be 
in  control? 
Who? 

(Signed) 

ALVAH  BESSIE 
HERBERT  BIBERMAN 
BERTHOLD  BRECHT 
LESTER  COLE 
RICHARD  COLLINS 
EDWARD  DMYTRYK 
GORDON  KAHN 
HOWARD  KOCH 
RING  LARDNER,  JR. 
JOHN  HOWARD  LAWSON 
ALBERT  MALTZ 
LEWIS  MILESTONE 
SAMUEL  ORNITZ 
IRVING  PICHEL 
LARRY  PARKS 
ROBERT  ROSSEN 
ADRIAN  SCOTT 
WALDO  SALT 
DALTON  TRUMBO 

Q.     (By  Mr.  Walker)  :     Mr.  Cole, 

The  Court:  No.  We  are  going  to  read  this. 
Sit  down.   Or  do  you  want  to  stand  up? 

Mr.  Walker :     No. 

The  Court:  This  will  take  some  time.  I  think 
you  had  better  look  at  the  format  or  at  the  set-up. 
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Can  you  see  it,  ladies  and  gentlemen  of  the  jury? 
I  will  have  the  clerk  show  [681]  it  to  you — or  I 
wil]  do  that  afterwards.   Can  you  see  from  here? 

Mr.  Walker :  Would  your  Honor  like  to  have  me 
pass  it  in  front  of  the  jury? 

The  Court:  You  pass  it  in  front  of  the  jury 
and  then  I  will  read  it.  Just  slide  it  along. 

Mr,  Walker:  I  will  start  at  this  end  and  then 
return  it  to  the  court. 

(The  jury  inspects  Defendant's  Exhibit  B.) 
[Defendant's    Exhibit   B    was    read   to   the 
jury.] 

*  *  *  * 

Q.  (By  Mr.  Walker) :  Referring  to  the  ar- 
ticle which  has  just  been  read  by  the  Judge,  I  will 
ask  you  if,  before  it  was  published,  the  men  who 
signed  it  agreed  upon  its  publication? 

A.     Yes,  sir. 

Q.     And  upon  the  wording  of  it? 

A.    Yes,  sir. 

Q.  Now,  I  call  your  attention,  Mr.  Cole,  to 
Plaintiff's  Exhibit  4,  which  has  been  identified 
as  a  communication  sent  by  counsel  who  signed 
it,  being  the  same  counsel  that  have  been  hereto- 
fore identified  as  counsel  for  you,  to  the  Thomas 
Committee,  which  is  a  telegram  dated  October  19, 
1947.   Do  you  recall  that  telegram? 

A.     Yes,  sir;  I  do. 

Q.  And  did  you  know  the  contents  of  this  tele- 
iiTam  at  or  about  the  time  that  it  was  sent? 
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A.     Yes;  I  did. 

Q.    And  before  you  went  on  the  witness  stand? 

A.     Yes,  sir. 

Q.  I  direct  your  attention  to  the  fact  that  it  was 
sent  by  the  counsel  by  whom  it  is  signed,  and  states 
that  it  is  sent  by  them  as  counsel  for  Alvah  Bes- 
sie, Herbert  [688]  Biberman,  Berthold  Brecht, 
Lester  Cole,  Richard  Collins,  Edward  Dmytryk, 
Gordon  Kahn,  Howard  Koch,  Ring  Larner,  Jr., 
John  Howard  Lawson,  Albert  Maltz,  Lewis  Mile- 
stone, Samuel  Ornitz,  Larry  Parks,  Irving  Pichel, 
AYaldo  Salt,  Adrian  Scott,  Robert  Rossen  and  Dal- 
ton  T'rimibo.  Those  are  also  the  men  who  joined 
in  the  advertisement  which  has  just  been  called  to 
your  attention? 

A.     Yes;  they  are. 

Q.  And  I  also  direct  your  attention  to  the  fact 
that  it  is  signed  by  the  attorneys  as  counsel  for 
these  men.  A.     Yes,  sir. 

Q.  Did  you  discuss  with  any  of  the  10  men  the 
fact  that,  if  you  pursued  the  policy  in  regard  to 
your  testimony  that  you  have  indicated  in  your 
testimony  here  today,  you  might  be  cited  for  con- 
tempt of  Congress? 

A.  I  had  no  such  idea,  sir,  and  I  didn't  dis- 
cuss that,  no. 

Q.     You  did  not  discuss  that? 

A.     No,  sir. 

Q.  Did  you  consider  the  possibility  that,  if  you 
were  asked  the  question  whether  or  not  you  were 
a  Communist  and  did  not  inform  the  committee  as 
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to  whether  or  not,  you  might  be  cited  for  contempt 

of  Congress? 

A.     At  what  time?   Consider  it  when? 

Q.     Prior  to  your  going  on  the  witness  stand. 

A,     No,  sir:  I  did  not. 

Q.  Before  you  went  on  the  witness  stand,  Mr. 
Cole,  you  had  heard  the  testimony  of  nine  of  what 
we  have  called  the  10  men,  had  you  not? 

A.  Well,  I  had  either  heard  it  or  heard  about 
it.  I  won't  say  for  sure  I  was  there  during  the 
testimony  given  by  the  nine  of  them. 

Q.     If  you  were  not  there  every  minute  during 
whicli  their  testimony  was  being  given,  you  were 
there  substantially  all  of  the  time  when  their  tes- 
timony was  being  given,  were  you  not? 
*  *  *  * 

A.     The  answer  is  yes. 

Q.  (By  Mr.  Walker)  :  And  you  heard  not  only 
what  each  of  these  nine  men  said  but  you  heard 
whatever  was  said  by  the  different  members  of  the 
committee  in  connection  with  their  testimony? 

Mr.  Katz:  We  object  to  that  upon  the  ground 
it  is  immaterial. 

The  Court:     Yes.    I  will  sustain  the  objection. 

Q.  (By  Mr.  Walker)  :  I  will  ask  you  again, 
after  directing  your  attention  to  the  fact  that  you 
were  there  [690]  substantially  all  of  the  time  dur- 
ing the  testimony  of  the  other  nine  men  was  given, 
whether  or  not,  before  you  took  the  witness  stand, 
you  had  considered  the  possibility  that  you  would 
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be  cited  for  contempt  of  Congress  in  the  event  that 

you  did  not  answer 

Mr.  Katz:  We  object  to  that  upon  the  ground 
it  has  already  been  asked  and  answered. 

The  Court:  He  brings  it  down  to  the  particular 
time  now.  It  is  along  the  same  line  as  the  one 
already  answered.   You  may  answer  that  one. 

Mr.  Walker:  It  will  be  helpful  if  counsel  will 
let  me  complete  the  question. 

The  Court:     I  thought  you  had. 

Mr,  Walker:  I  hadn't  completed  it.  Mr.  Re- 
porter, will  you  read  it  to  the  point  at  which  the 
interruption   occurred? 

(Question  read  by  the  reporter.) 

Q.     (By  Mr.  Walker)  :    and  that  you  did 

not,  in  response  to  a  question  by  the  committee  as 
to  whether  you  were  a  Communist,  give  the  com- 
mittee the  information  sought  by  the  question? 

A.  I  considered  the  possibility  but  I  also  re- 
membered ^avidly  that  Mr.  Eric  Johnston  had  said 
in  previous  testimony  that  the  Motion  Picture  Pro- 
ducers Association  would  consider  it  an  illegal  con- 
spiracy w^ere  they  to  comply  with  the  [691]  com- 
mittee's request,  made  previously  to  the  testimony 
and  constantly  during  the  time,  that  these  men, 
whom  they  considered  or  alleged  to  be  Communistic, 
were  to  be  fired.  Therefore,  my  consideration  of 
that  was  present  but  it  in  no  way  deflected  from 
what  I  felt  personally  about  my  responsibility  in 
relation  to  any  questions,  sir,  which  attempted  to 
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violate  what   I  believed  to  be   the   Constitutional 

i-i gilts  of  citizens. 

Q.  Did  you  consider — or  let  me  ask  you,  first, 
did  you  discuss  with  any  of  these  10  men,  or  did 
any  of  these  men  discuss  with  you,  the  possibility 
that,  if  you  or  they  testified  before  the  committee 
in  the  manner  in  which  you  have  indicated  you 
proposed  to  do,  it  might  have  the  effect  of  making 
the  Congress  of  the  United  States  unfriendly  to- 
wards the  moving  picture  industry? 

A.  No,  sir;  I  did  not.  I  could  not  believe  that 
this  would  be  the  case  because  my  feeling  was  very 
definitely  as  I  attempted  to  say  in  my  statement  that 
I  did  not  believe  the  people  of  the  United  States 
would,  through  their  Congress  or  otherwise,  tol- 
erate that  type  of  inquisition,  and  I  believe  it  has 
been  subsequently  proved. 

Q.  Did  you  discuss  with  any  of  the  10  men,  or 
did  any  of  the  10  men  discuss  with  you,  the  man- 
ner in  which  they  would  conduct  themselves  at 
rh(^  hearing,  as  distinguished  from  the  particular 
aiiswers  that  they  might  or  might  not  [692]  give  to 
(juestions  asked? 

A.     Well,  I  discussed 

A.     The  answer  is  yes ;  there  was  discussion.  [693] 

*  *  *  * 

Q.  (By  Mr.  Walker)  :  Mr.  Cole,  you  heard  the 
testimony  of  Mr.  Samuel  Ornitz  and  of  Mr.  Her- 
bert Biberman  before  the  Committee,  did  you  not? 

A.     I  believe  I  did,  yes,  sir. 

Q.     And  I  will  ask  you  whether  you  heard  this 
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statement  by  the  chairman  of  the  Committee,  which 
appears  at  pae^e  419  [695]  of  the  transcript  of  the 
hearings : 

''The  Chair  would  like  to  announce  that  by 
unanimous  vote  of  the  subcommittee,  the  subcom- 
mittee recommends  to  the  full  committee  that  Sam- 
uel Ornitz  and  Herbert  Biberman  be  cited  for  con- 
tempt and  appropriate  action  be  taken  immedi- 
ately." 

A.  Yes,  sir,  I  heard  that  or  heard  of  it.  I  knew 
of  it 

Q.  Now,  the  testimony,  this  statement  was  made 
before  you  took  the  witness  stand,  was  it  not? 

A.     Yes,  sir. 

Q.  And  now  I  ask  you  again,  didn't  you  con- 
sider the  probability  that  if  you  testified  as  you  ex- 
pected to  testify  and  as  you  have  told  us  you  did, 
that  you  would  be  cited  for  contempt? 

A.  If  I  were  called,  sir,  that  T  considered  the 
possibility  of  that,  but  if  you  remember,  yester- 
day I  said  that  from  the  reports  and  from  the  way 
the  hearings  were  going,  it  was  open  to  question 
how  long  the  hearings  would  continue,  and  so  I 
also  considered  the  possibility  of  not  being  called 
at  all. 

Q.  You  did,  however,  think  it  was  sufficiently 
probable  that  you  would  be  called,  that  you  pre- 
pared a  statement  the  night  before  you  were  to 
be  called,  you  were  scheduled  to  be  called,  to  be 
read  to  the  Committee  ? 
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A.  Well,  sir,  I  would  say  it  was  possible  and  I 
was  going  [696]  to  be  ready  for  any  possibility. 

Q.  Now,  you  thought  it  was  more  than  possible, 
didn't  you,  Mr.  Cole? 

The  Court :  Well,  let  us  not  quibble  with  words. 
He  has  admitted  that  he  prepared  the  statement  in 
anticipation,  so  whether  you  call  it  possible  or 
probable,  it  doesn't  matter;  he  did  admit  doing  it. 

Q.  (By  Mr.  Walker) :  Did  you,  Mr.  Cole,  be- 
fore any  of  the  ten  men  who  had  been  identified  as 
such  went  on  the  stand,  that  each  of  them  would 
ask  for  permission  to  read  a  statement  to  the  Com- 
mittee? 

A.     I  don't  believe  so,  sir. 

Q.    You  don't  think  you  did? 

A.     No,  sir. 

Q.  Did  you  discuss  with  any  of  the  ten  men 
tlie  fact  that  you  and  he  would  prepare  and  read 
a  statement  before  the  Committee  or  ask  for  per- 
mission to  read  a  statement  before  the  Committee? 

A.  Well,  you  see,  the  first  of  these  ten  men  did 
not  arrive  on  the  stand  until  the  hearings  had  prog- 
ressed, I  believe,  three  or  four  days,  and  in  those 
three  or  four  days  permission  to  read  a  statement 
Avas  granted  to  all  preceding  witnesses  who  re- 
quested it,  and  as  a  result,  the  procedure  having 
been  established,  I  know  that  I  took  it  for  granted, 
as  did  the  others,  that  this  was  a  procedure  which 
would  be  permitted.  697]  As  it  turned  out,  it  was 
permitted  only  in  one  instance,  one  and  a  half  in- 
stances. 
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Q.  Now  3^011  say  you  took  it  for  granted  as 
(lid  the  others.  How  did  you  know  that  the  others 
took  it  for  granted  that  they  would  be  permitted 
to  read  a  statement? 

A.  Well,  sir,  not  only  the  newspapers  but  the 
radio  was  full  of  the  hearing  which  was  going  on 
at  this  time,  but  many  of  us  were  acquaintances 
previously  in  Hollywood  and  we  did  not  arrive  there 
as  strangers,  we  had  known  each  other  and  these 
matters,  all  matters  of  this  sort  which  were  of  com- 
mon interest  in  regard  to  the  hearing  were  dis- 
cussed. 

Q.  All  right,  and  amongst  them  was  there  dis- 
cussed the  matter  that  they  would  prepare  and  read 
statements  to  the  Committee? 

A.  I  believe  that  each  man  decided  for  him- 
self that  he  would  and  it  is  quite  possible — I  know 
that  I  mentioned  the  fact,  coming  on  as  No.  10  in 
the  hearing,  that  I  was  going  to  read  a  statement 
and  I  made  no  secret  of  the  fact. 

Mr.  Walker:  Well,  let  us  take  a  more  specific 
question  and  see  if  we  can  get  at  it : 

Q.  Did  you  know,  before  Mr.  Lawson  took  the 
stand,  that  Mr.  Lawson  proposed  to  read,  if  he 
were  permitted  to  do  so,  a  statement  he  had  pre- 
])ared? 

Mr,  Katz:  We  object  to  that  on  the  ground  it 
is  immaterial.  [698] 

The  Court:  Yes,  objection  sustained.  I  think 
the  inquiry  has  gone  far  enough.  I  don't  want 
you  to  bring — the  objection  is  sustained. 
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Q.  (By  Mr.  Walker) :  Did  you  discuss  with 
any  of  the  ten  men  or  did  any  of  the  ten  men 
discuss  with  you  the  possibility  that  if  you  did 
not  inform  the  Committee,  in  response  to  question 
as  to  whether  you  were  or  were  not  a  Communist, 
that  that  mis^ht  lead  the  public  or  some  substan- 
tial part  of  the  public  to  believe  that  you  were 
or  that  they  were  members  of  the  Communist 
Party  f 

Mr.  Kenny:  I  ob.iect  to  that,  your  Honor,  upon 
the  grounds  that  it  is  immaterial,  particularly  that 
that  calls  for  a  conclusion.  Mr.  Cole  is  not  an  ex- 
pert on  public  opinion. 

Mr.  Walker:  This  does  not  call  for  his  opinion 
at  all.  It  calls  for  a  matter  that  he  discussed 
and  took  into  consideration  before  he  gave  the  tes- 
timony that  he  did  give. 

The  Court:  All  right.  The  objection  is  over- 
ruled. 

The  Witness:     May  I  hear  the  question? 

The  Court:     Read  the  question. 

(Question  read  by  reporter.) 

A.  Well,  from  what  I  had  read  of  public  opin- 
ion up  to  that  time 

Mr.   Walker:     Now,   just   a   moment,   Mr.   Cole. 

The  Court:     No,  no.  [699] 

Mr.  Walker:     Just  a  moment. 

The  Court:  He  is  asking  you  a  specific  ques- 
tion whether  you  thought 

The  Witness:  No.  He  asked  did  I  speak  to 
others,  is  that  correct? 
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The  Court:     No,  no. 

Mr.  Walker:     Did  he  discuss  with  others. 
The  Court:     Discuss  with  others. 

(Question   re-read  by  the   reporter.) 

A.  There  was  a  great  deal  of  discussion  as  to 
what  might  be  the  result  and  the  discussion  was 
regarding  what  was  being  said  at  that  time  and 
what  was  being  said  at  that  time  in  the  editorials, 
in  the  New  York  Herald-Tribune  and  the  New 
York  Times,  the  Detroit  Free  Press,  the  leading 
newspapers  in  this  country,  and  they  were  editor- 
ials denouncing  the  fact  that  such  inquiries  were 
being  made.  I  can  particularly  recall  special  com- 
ment in  the  Detroit  Free  Press,  which  is  a  Re- 
publican newspaper,  saying  that  the  most  un-Amer- 
ican activity  engaged  in  at  the  present  time  was 
being  conducted  by  this  very  committee,  the  Thomas 
committee  itself. 

The  Court:  What  he  wants  to  know,  along- 
side of  that,  if  you  didn't  discuss  the  possibility 
that  another  segment  of  public  opinion  might  think, 
might  infer  from  the  refusal  to  answer,  that  the 
person  who  so  refuses  may  be  a  Communist.  That 
is  what  he  wants,  whether  that  was  discussed.  [700] 

A.     That   is   possible,   sir. 

The  Court:     All  right. 

Q.  (By  Mr.  Walker) :  Is  that  as  far  as  you 
can  state  with  reference  to  it? 

A.  As  far  as  I  can  remember.  As  I  tried  to 
recall,  I  don't  think  it  was  considered  particularly 
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important.  The  important  thing  was  that  the  com- 
mittee was  being  discredited  by  the  line  of  inquiry 
and  by  the  way  it  was  conducting  itself  in  the  eyes 
of  the  public. 

Q.     In  your  opinion  ? 

A.  That  is  what  we  discussed.  That  was  our 
opinion,  yes,  sir. 

Q.  Well,  did  you  yourself  give  consideration,  be- 
fore you  took  the  witness  stand,  to  the  possibility 
that  if  you  did  not  inform  the  Committee,  in  re- 
sponse to  the  question  as  to  whether  you  were  or 
were  not  a  Communist,  that  some  substantial  part 
of  the  public  might  infer  from  that  that  you  were 
a  member  of  the  Communist  Party? 

A.     Yes,  sir.   I  believe  this  was  a  possibility. 

Q.  And  before  you  took  the  stand,  you  consid- 
ei'ed  that  possibility"? 

A.  I  believe  that  it  would  be  considered  by  that 
section  of  the  public  which  did  not  recognize  that 
the  Committee  was  being  discredited  in  the  eyes 
of  the  American  people  by  its  line  of  activity,  yes, 
sir,  it  is  possible.  [701] 

Q.  Wei],  did  you  discuss  with  any  of  those  ten 
men,  or  did  any  of  these  ten  men  discuss  with  you, 
the  ])ossibility  that  if  some  substantial  segment  of 
the  people  inferred  from  your  failure  to  inform  the 
Committee  whether  you  were  or  were  not  a  member 
of  the  Communist  Party,  that  that  would  bring  you 
into  the  scorn  and  contempt  of  that  segment  of 
the  people? 
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A.  Well,  the  answer  is,  Mr.  Walker,  that  in 
whatever  discussions  I  had  concerning  that  subject, 
I  recognized  I  was  a  man  who  was  not  known  be- 
fore, that  my  name  appears  on  the  screen  so  small 
that  no  one  was  really  concerned  with  what  my  po- 
litical affiliations  were,  but  rather,  in  the  discussion 
that  was  held,  it  was  shown  that  the  whole  purpose 
of  this  Committee,  as  was  said  by  Mr.  McNutt,  was 
not  whether  or  not  I  was  a  Communist.  The  pur- 
pose of  the  hearing  was  to  get  control  of  the  screen 
and  to  limit  free  speech,  and  this  was  the  question 
which  was  discussed  at  great  length,  and  the  feeling 
was,  I  believe,  that  we  would  be  able,  by  pointing 
it  out  in  the  inquisition  which  was  taking  place,  to 
prevent  that  from  happening. 

Q.  So  it  was  then  discussed  and  also  was  con- 
sidered by  you? 

A.     I  am  not  sure  that [702] 

Mr.  Katz :     Just  a  moment.  We  object  to  that. 

Mr.  Walker:  That  is  his  statement.  He  hasn't 
answered  my  question  directly. 

The  Court:  Objection  sustained.  The  answer  may 
stand.  The  jury  is  to  consider  what  the  answer  is  and 
there  is  no  use  of  interpreting  it  by  another  question. 
Proceed  to  the  next  inquiry,  please. 

Mr.  Walker :  I  submit,  your  Honor,  that  the  wit- 
ness did  not  answer  my  question. 

The  Court:  The  witness  has  answered  the  ques- 
tion sufficiently  to  satisfy  the  standards  of  law  as  I 
understand  them  to  be.  Proceed  witli  the  next  ques- 
tion. 

Q.     (By  Mr.  Walker) :     Did  you  consider  the 
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possibilit3^  Mr.  Cole,  that  if  some  section  of  the  pub- 
lic, mider  the  circumstances  that  I  have  indicated 
in  my  former  question,  came  to  believe  or  inferred 
that  you  were  a  member  of  the  Communist  Pai'ty, 
that  this  might  react  in  a  very  unfavorable  manner 
ujoon  your  personal  relations  ? 

Mr.  Katz:  You  mean  with  his  employer  or  with 
his  wife  ? 

A.  I  had  no  personal  relations  with  the  public, 
Mr.  Walker. 

Mr.  Walker :  All  right.  Now,  I  want  to  come  back 
to  the  statement  that  you  made  at  considerable  length 
a  few  minutes  ago  with  reference  to  the  fact  that  you 
were  not  known  to  the  public  because  of  the  fact  that 
your  name  appeared  in  very  [703]  small  letters  on 
any  picture  with  which  you  had  anything  to  do  and 
where  you  were  entitled  to  screen  credit.  Assuming, 
Mr.  Cole,  the  correctness  of  your  statement  in  that 
regard,  let  my  ask  you  if  it  is  not  a  fact  that  prior 
to  the  time  that  these  hearings  in  Washington  were 
had,  that  the  fact  that  they  were  to  be  held  received 
a  great  deal  of  publicity  through  the  press  and  over 
the  radio  ? 

A.     Yes.  I  ])elieve  they  did  receive  publicity. 

Q.  And  you  have  described — you  have  stated  that 
before  you  took  the  stand  or  before  any  of  the  10 
men  took  the  stand,  that  there  had  been  a  number  of 
witnesses  who  appeared  before  the  Committee  ? 

A.     Yes,  sir. 

Q.     In  this  same  hearing  ?  A.     Yes,  sir. 

Q.     Now,  is  it  not  a  fact,  in  regard  to  the  appear- 
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ances  of  those  people  before  the  Committee  in  this 

hearing,  that  there  was  nationwide  publicity? 

A.     Yes,  sir,  there  was. 

Q.  And  that  publicity  was  by  means  of  news  items 
and  by  means  of  radio  comment  and  all  the  other 
media  of  communication?  A.     That  is  correct. 

Q.  Now,  is  it  not  a  fact  that  when  the  first  of  these 
10  men,  whoever  he  may  have  been,  took  the  witness 
stand,  [704]  that  the  situation  which  you  referred  to 
the  other  day  in  response  to  a  question  by  your  coun- 
sel then  existed  in  the  committee  room,  that  the  wit- 
ness was  surrounded  by  moving  picture  machines  and 
operators  and  by  photographers  with  flashlights,  in 
other  words,  that  the  committee  room  contained  all 
the  means  by  which  publicity  of  a  nationwide  char- 
acter might  be  given  to  what  was  going  on  in  the 
committee  room  ?  A.     Yes,  sir.  That  is  correct. 

Q.  And  that  same  condition  existed,  did  it  not, 
Mr.  Cole,  with  reference  to  each  of  the  10  men  whose 
testimony  preceded  yours  at  this  hearing? 

A.  It  related  to  all  of  the  witnesses  that  came  on 
there. 

Q.  So,  it  is  then  true  that  it  existed  with  reference 
to  each  of  the  10  men  who  took  the  witness  stand  be- 
fore you  did  ?  A.     Yes,  sir. 

Q.  And  there  was,  as  a  result  of  this  mechanical 
setup  that  had  been  created  for  the  purpose  of 
spreading  the  information  as  it  was  going  on  in  the 
committee  room,  great  and  national  publicity  with 
reference  to  the  occurrences  there  ? 

A.     That  is  correct,  sir. 
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Q.  You  testified  on  the  last  day  that  these  hear- 
ings [705]  were  held  ?  A.     Yes,  I  did. 

Q.  They  began  on  the  20th  of  October  and  they 
concluded  on  the  30th  of  October,  that  is  correct,  is 
it  not  ?  A.     That  is  right. 

Q.  So  that  the  publicity  about  which  we  have 
been  talking  occurred  over  a  period  of  10  days  be- 
fore you  took  the  witness  stand  ? 

A.  Well,  there  was  all  kinds  of  publicity.  It 
wasn't  publicity  in  relation  to  me,  Mr.  Walker.  It 
was  general  publicity. 

Q.  The  publicity  that  I  have  referred  to  has  been 
general  publicity.  A.     I  see. 

Q.     And  not  publicity  in  reference  to  you. 

A.     All  right,  sir,  I  just  want  you  to  understand. 

Q.  (By  Mr.  Walker) :  And  it  occurred  over  this 
period  of  10  days  prior  to  the  time  that  you  took  the 
witness  stand  ?  A.     That  is  right,  sir. 

Q.  Now,  you  have  described  the  situation  in  re- 
gard to  cameras,  moving  picture  cameras  and  other 
photographic  apparatus,  radio  comiections  and  so 
on,  that  existed  when  you  took  the  witness  stand? 

A.     That  is  right. 

Q.  And  they  stayed  there  during  the  time  that 
you  testified,  [706]  did  they  not  ?  A.     Yes,  sir. 

Q.  And  there  was  publicity  of  the  same  character 
as  there  had  been  in  the  previous  days  ? 

Mr.  Katz:  Now,  just  a  moment.  That  is  objec- 
tionable upon  the  ground  that  it  asks  the  witness  to 
compare  testimony  or  compare  publicity.  We  may 
say  that  we  will  rest  our  case  by  showing  the  jury 
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the  exact  pictures  taken  by  Mr.  Cole's  lawyers  of 
just  what  happened  when  Mr.  Cole  was  on  the  stand, 
so  there  will  be  nothing  to  speculate  a])out.  A¥e  want 
the  jury  to  have  the  exact  picture  of  what  happened 
while  he  was  there. 

Mr.  Walker:  I  don't  think  counsel  understands 
the  question.  Will  you  read  the  question  ? 

The  Court:  The  question  may  be  answered.  I 
think  for  saving  time  these  questions  can  be  an- 
swered in  the  same  manner,  the  affirmative  manner, 
so  there  is  no  harm  in  asking  it  again. 

The  Witness :     I  would  like  to  hear  the  question. 

(Pending  question  read  by  the  reporter.) 

The  Court :  Mr.  Walker  is  really  asking  him  the 
question  whether  it  was  of  the  same  character.  That 
doesn't  mean  that  I  am  going  to  allow  counsel  to  in- 
troduce all  the  others.  Let  me  understand  the  ques- 
tion: You  mean  inside  the  hearing  room,  you  mean 
means  of  broadcast?  [707] 

Mr.  Walker :  He  has  already  testified  to  the  means 
and  now  I  am  asking  him  if  the  same  publicity  took 
place. 

The  Court:     Afterwards? 

Mr.  Walker:  Yes,  in  connection  with  his  testi- 
mony. 

Mr.  Katz :  You  mean  the  same  publicity,  devices 
or  what  ? 

Mr.  Walker :  He  has  already  testified  that  the  de- 
vices were  there. 

The  Court :     All  right. 
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Mr.  Walker :  Now  I  am  asking  him  if  the  devices 
were  used  to  give  the  same  publicity  to  his  testimony 
as  was  given  to  the  testimony  of  the  men  who  pre- 
ceded him. 

The  Court :     Oh,  go  ahead. 

A.     The  same  devices  were  used  to  give  publicity. 

The  Court :     That  is  all  right. 

Mr.  Walker :  That  is  not  the  question.  I  am  ask- 
ing you  whether  or  not  the  same  publicity  took  place 
mth  regard  to  your  testimony. 

The  Witness :     As  to  whose,  Mr.  Walker  ? 

Mr.  Walker:     As  to  your  testimony. 

The  Court:     Well,  just  a  moment. 

A.  The  same  publicity,  that  compares  it  with 
other  publicity 

The  Court :  Just  a  moment.  Just  a  moment.  Don't 
become  a  lawyer  so  quick.  In  justice  to  the  witness, 
I  will  say  this,  that  I  do  not  understand  your  question 
myself  and  I.  [708]  doubt  if  he  does.  Are  you  talking 
about  the  outside  effect?  If  so,  then  the  question  is 
ambiguous,  because  he  wasn't  outside.  If  you  are 
talking  about  media  that  was  used,  he  is  saying  yes. 

If  you  are  asking  him  if  later  on,  after  he  got  off 
the  stand,  whether  he  heard  the  results  of  liis  testi- 
mony or  of  the  publicity  that  was  given,  that  is  an 
entirely  different  question.  What  do  you  mean  by  the 
same  publicity?  He  has  answered  that  the  same  de- 
vices for  broadcasting  were  there  and  you  were  not 
satisfied  with  the  answer.  Then  you  must  mean  some- 
thing that  neither  he  nor  I  understand  by  the  use  of 
the  word  publicity. 
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Mr.  Walker :  I  regret  ver}^  much  my  inability  to 
use  the  English  language  in  order  to  make  my  ques- 
tion clear  to  the  court  and  to  the  witness. 

The  Court:  Well,  perhaps  we  are  both  deficient 
in  that  respect.  So  we  are  telling  you,  so  as  to  give 
you  a  chance  to  make  your  question  simple  enough 
so  that  he  and  I  can  understand  it. 

Mr.  Walker :     I  shall  try  to  do  so. 

The  Court :     All  right. 

Mr.  Walker :     This  witness  has  testified  to  the 

The  Court :  No.  I  don't  want  an  argument.  I  don't 
want  an  argument. 

Mr.  Walker :     This  isn't  an  argument.  [709] 

The  Court:  I  don't  want  an  argument.  I  am  ask- 
ing you  and  the  witness  wants  to  know  what  you 
mean  by  publicity. 

Mr.  Walker:  I  will  address  my  statement  to  the 
witness,  may  it  please  the  court. 

The  Court :    All  right.  Yes. 

Q.  (By  Mr.  Walker)  :  You  have  testified,  Mr. 
Cole,  have  you  not,  to  the  type  of  publicity  and  the 
degree  of  publicity  that  occurred  in  regard  to  the 
testimony  of  the  people  that  preceded  you  % 

A.  I  don't  remember  whether  I  did  or  not.  I  do 
remember  testifying  to  the  devices  which  were  used 
for  publicity. 

Q.  And,  I  shall  ask  you,  is  it  not  a  fact  that  the 
testimony  of  the  people  who  preceded  you  received 
nationwide  publicity  in  the  newspapers  and  over  the 
radio  ? 

Mr.  Katz:     Now,  we  are  going  to  object  to  the 
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question  upon  the  ground  that  it  is  an  attempt  by 

indirection  to  do  what  cannot  be  done  directly. 

The  Court :  Yes.  I  will  sustain  the  objection.  The 
matter  has  been  gone  into  sufficiently.  He  has  de- 
scribed media  of  communication,  what  effect  it  had 
later  on;  he  was  asked  whether  he  considered  the 
effect  of  it.  Now,  we  are  going  into  an  outside  domain. 

Mr.  Walker:  Now,  I  shall  ask  you  whether  or 
not 

The  Court :  Let  us  have  this  understanding.  If  a 
man  wilfully  does  an  act  he  is  charged  with  the  con- 
sequences of  [710]  the  act,  if  he  did  it  wilfully  and 
intentionally  and  if  he  is  responsible  for  an  act.  The 
person  who  is  charged  with  the  doing  of  an  act  which 
led  to  his  suspension  is  charged  with  the  doing  of  the 
act,  and  it  may  be  shown  he  did  it  wilfully  and  in- 
tentionally, and  he  cannot  claim  that  he  did  not  mean 
it  to  have  that  effect  nor  can  you  show  that  he  did 
except  by  arguing  upon  the  clear  effect  of  his  act, 
because  that  isn't  the  question,  it  isn't  what  he 
thought  and  intended  to  act.  It  is  w^hat  he  actually 
did,  wilfully,  knowingly,  that  it  might  have,  that  this 
jury  must  determine.  Ultimately,  there  is  only  one 
question  this  jury  is  going  to  be  called  uj^on  to  deter- 
mine and  that  is  this :  whether  in  the  language  of  the 
clause  in  the  contract,  what  is  known  as  the  public 
relations  clause,  his  conduct  was  such  as  will  degrade 
him  in  society  and  bring  him  into  public  hatred, 
scorn,  ridicule,  shock,  insult  or  offend  the  commu- 
nity, and  that  is  all  you  have  charged  him  in  the 
notice  with. 
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If  you  are  going  to  start  an  inquiry  which  would 
bring  in  the  fact  of  whether  he  thought  or  didn't 
think  that  what  he  was  doing  was  contrary  to  the 
terms  of  the  contract  or  not,  you  are,  in  the  first 
place,  invading  the  province  of  the  jury  and  the 
court,  and,  second,  you  are  going  into  a  domain  which 
is  not  the  subject  of  proof  and  not  proper  cross-exam- 
ination in  this  case. 

Mr.  Walker :  Well,  now,  may  I  state  the  purpose 
for  it?  [711] 

The  Court :  No.  I  don't  want  you  to  state  the  pur- 
pose. 

Mr.  Walker :     Your  Honor 


The  Court :  I  have  been  listening  for  two  days  to 
a  series  of  questions.  It  isn't  necessary  that  you  give 
me  the  purpose.  It  is  apparent  to  me  what  your  pur- 
pose is. 

Mr.  Walker :  No,  but  the  purpose  stated  by  your 
Honor  is  not  my  purpose. 

The  Court:  I  am  not  giving  you  the  purpose.  I 
am  merely  giving  you  what  you  may  prove.  I  am 
merely  giving  you  a  reason  as  to  why  I  am  ruling.  Go 
ahead,  and  state  your  purpose,  if  it  pleases  you,  you 
can  state  it.  Go  ahead. 

Mr.  Walker :  I  am  not  doing  it  to  please  myself.  I 
am  doing  it  for  the  purpose  of  trying  the  lawsuit, 
your  Honor. 

The  Court:  All  right.  Go  ahead  and  state  your 
purpose. 

Mr.  Walker:  This  witness  volunteered  a  state- 
ment that  he  considered  that  the  reaction  on  the  pub- 
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lie  of  his  testimony  would  be  of  little — would  be  very 
slight  because  he  was  very  little  known  and  then 
went  on  to  give  the  reasons  why  he  was  very  little 
known.  I  have  sought  to  bring  out  by  a  series  of 
questions  what  I  contend  to  be  the  fact  that  if  he 
were  not  well  known  before  he  took  the  witness  stand, 
that  he  was  well  known  when  he  left  the  witness 
stand. 

The  Court:  All  right.  Let  us  get  back  to  the  ques- 
tion. 

Mr.  Katz :  He  could  have  moved  to  strike  it  if  he 
did  not  like  the  answer,  on  the  ground  it  was  not  re- 
sponsive. [712] 

The  Court :  Just  a  moment.  Let  us  get  back  to  the 
question.  Had  I  ruled  on  the  question'?  What  is  the 
question  ?  I  may  change  my  mind. 

(Question  read  by  the  reporter  as  follows: 

' '  Then  I  shall  ask  you,  is  it  not  a  fact  that  the  tes- 
timony of  the  people  who  preceded  you  received  na- 
tionmde  publicity  in  the  newspapers  and  over  the 
radio?") 

Mr.  Walker:  It  was  the  question  that  preceded 
that. 

The  Court:  Well,  I  will  overrule  myself  and  I 
will  allow  the  question  to  be  answered.  You  may  an- 
swer it,  if  you  know. 

A.     To  the  best  of  my  knowledge,  yes. 

Q.  (By  Mr.  Walker)  :  Did  you  discuss  with  any 
of  the  10  men  or  did  any  of  the  10  men  discuss  with 
you,  before  you  took  the  witness  stand,  the  possibility 
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that  if  you  testified  as  you  had  indicated  that  you  had, 
that  that  might  lead  a  substantial  part  of  the  public 
to  believe  that  the  motion  picture  industry  was  in- 
filti'ated  by  Communists  % 

Mr.  Katz:  Noav,  we  are  going  to  object  to  that 
question  upon  the  ground  that  it  is  completely  im- 
material. It  is  not  even  remotely  suggested  by  the 
notice  of  suspension  or  by  the  contract. 

The  Court :  I  will  overrule  the  objection  and  when 
the  series  of  questions  are  concluded,  I  think  I  will 
repeat  a  [713]  statement  that  I  made  outside  of  the 
presence  of  the  jury  during  the  argument  which  I 
think  should  be  repeated  to  the  jury,  so  that  they 
understand  what  relation  all  this  inquiry  has  upon 
the  issue  that  we  are  about  to  try. 

The  Witness:  I  would  like  to  hear  the  question 
repeated. 

The  Court :     Read  the  question. 

(Pending  question  read  by  the  reporter.) 

A.     No,  sir,  I  did  not. 

Q.  (By  Mr.  Walker)  :  Did  you  take  that  possi- 
bility into  consideration'? 

A.     No,  sir.  It  never  occurred  to  me. 

Mr.  Walker :  That  is  the  end  of  that  line  of  exam- 
ination, your  Honor. 

The  Court :    All  right.  You  may  step  down. 

The  Witness :     Thank  you,  sir. 

(Witness  excused.) 
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Mr.  Walker :    It  is  not  the  end  of  the  cross-exam- 
ination, your  Honor. 

The  Court :     Oh,  no.  I  gathered  not. 

Ladies  and  gentlemen  of  the  jury:  We  are  about  to 
take  an  adjournment.  Before  giving*  you  the  usual 
admonition,  and  in  order  to  make  the  admonition 
good,  relevant,  I  desire  to  make  the  statement  which 
is  akin  to  a  statement  that  was  made  by  the  court 
during  the  discussion  with  counsel.  [714]  And  I  be- 
lieve it  is  important  I  should  make  it  at  the  present 
time  although  the  full  scope  of  the  instructions  to  be 
given  to  you  on  the  various  phases  of  the  case  has 
not  been  determined  upon.  The  object  of  making  the 
statement  is  to  bring  before  you  the  meaning  of  all 
this  inquiry  that  you  have  heard  in  this  courtroom. 
The  entire  lawsuit  turns  on  the  notice  of  December  2, 
1947,  which  reads,  "At  a  recent  hearing  of  a  com- 
mittee of  the  House  of  Representatives,  you  refused 
to  answer  certain  questions  put  to  you  by  such  com- 
mittee. By  your  failure  to  answ^er  these  questions,  and 
by  your  statements  and  conduct  before  the  committee 
and  otherwise  in  connection  with  the  hearings,  you 
have  shocked  and  offended  the  community,  brought 
yourself  into  public  scorn  and  contempt,  substan- 
tially lessened  your  value  to  us  as  an  employee,  and 
prejudiced  us  as  your  employer  and  the  motion  pic- 
ture industry  in  general.  By  so  doing  you  have  vio- 
lated your  obligations  under  your  contract  of  em- 
ployment with  us  and  your  legal  obligations  to  us  as 
our  employee." 

And  the  question  you  are  going  to  be  called  upon 
to  determine  is  whether,  in  not  answering,  in  the 
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manner  requested  by  the  committee,  the  question, 
among  others,  whether  he  was  a  Communist  and 
whether  his  entire  conduct  before  the  committee  was 
of  the  type  forbidden  by  what  has  been  called  the 
public  relations  clause,  it  brought  the  plaintiff  into 
public  scorn  and  contempt,  shocking  and  offending 
the  [715]  community  and  prejudicing  the  defendant 
and  the  industry. 

It  happens  that  the  questions  related  to  two  mat- 
ters. One  was  whether  the  plaintiff  was  a  member  of 
the  Screen  Writers  Guild  and  whether  he  was  a  Com- 
munist, and  the  notice  did  not  limit  the  conduct  to  a 
particular  question.  It  said,  ''answer  certain  ques- 
tions," and  also  said  ''the  conduct."  As  I  say,  it  hap- 
pens that  one  of  the  questions  related  to  whether  the 
plaintiff  was  or  was  not  a  Communist  and  the  testi- 
mony that  has  been  offered  by  both  sides  deals  not 
with  the  question  of  whether  he  is  or  was  or  ever  had 
been  a  member  of  the  Communist  Party  or  whether 
he  is  or  was  or  ever  had  been  a  member  of  the  Screen 
Writers  Guild.  The  evidence  that  has  been  offered 
so  far  by  the  plaintiff  and  the  cross-examination  of 
the  defendant  has  related  to  his  acts  before  the  com- 
mittee and  the  effects  of  the  acts,  as  it  has  been  sought 
to  be  brought  out  by  the  knowledge  that  he  had. 

The  defendant  has  not  stated  in  its  notice  of  dis- 
charge that  he  was  being  discharged  because  he  is  or 
was  a  Communist.  The  defendant  has  not  charged  in 
this  lawsuit  that  he  is  or  was  a  Communist.  All  they 
are  charging  is  that  his  refusal  to  answer  certain 
questions  before  the  committee,  among  them,  the 
question  as  to  w^hether  he  w^as  or  was  not  a  Com- 
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munist,  was  such  as  to  subject  him  to  public  scorn 
and  contempt,  to  shock  and  offend  the  community 
and  [716]  prejudice  the  defendant  and  the  industry. 

You  will  be  instructed  further  on  in  the  case  that, 
where  a  contract  is  in  writing  and  provides  grounds 
for  suspending  an  employee  and  provides  for  notice, 
the  employer  and  the  employee  are  bound  by  the 
terms  of  the  contract.  And,  if  the  contract  provides 
that  certain  conduct  shall  be  a  ground  for  suspension 
and  the  notice  specifies  a  specific  ground,  the  only 
matter  that  can  be  considered  in  a  trial  arising  over 
the  suspension  is  whether  the  grounds  stated  in  the 
notice  existed  or  did  not  exist.  In  other  words,  where 
an  employer  states  as  a  ground  for  dismissal  certain 
conduct  before  the  committee,  all  that  a  lawsuit  aris- 
ing from  that  can  concern  itself  with  is  whether  that 
ground  that  it  stated  was  true  existed  or  did  not 
exist.  So  in  this  lawsuit,  the  defendant  having  given 
his  grounds  for  suspension,  the  conduct  of  the  plain- 
tiff before  the  committee,  we  are  limited  in  this  in- 
quiry, and  both  sides  are  limited,  to  only  such  evi- 
dence as  bears  upon  that  matter  and  nothing  else 
matters. 

I  will  add  something  further.  You  have  noticed 
from  the  last  question  that  there  is  an  implication 
that,  in  the  minds  of  a  portion  of  the  community,  a 
segment  of  the  community  —  counsel  borrowed  my 
phrase,  which  I,  myself,  borrowed  from  the  Supreme 
Court,  who  used  it  in  conjunction  with  another  type 
of  case — they  spoke  of  an  appreciable  [717]  segment 
of  the  community — you  will  notice  that  in  the  ques- 
tion which  Mr.  Cole  answered,  and  there  may  be 
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others  of  similar  import,  there  is  an  intimation  that 
a  portion  of  the  community  would  look  with  scorn 
and  contempt  upon  the  Communist  Party  of  America 
and  upon  its  members  and  sympathizers.  I  may  say 
that  you  may  assume  that  that  is  a  fact.  However,  this 
case  arises  under  California  law,  because,  as  I  have 
explained  to  you  before,  it  is  what  we  call  a  diversity 
case,  which  was  removed  from  the  State  court,  and 
as  the  contract  was  a  California-made  contract,  I  also 
inform  you  that,  under  the  law  of  California,  it  is 
lawful  for  a  person  to  be  a  member  of  the  Communist 
Party  and  to  register  with  the  Registrar  of  Voters 
of  a  county  as  a  member  of  such  Party.  In  California, 
the  Communist  Party  is  entitled  to  participate  in 
elections,  inclviding  primary  elections,  and  to  nom- 
inate candidates.  And,  while  mider  California  law, 
no  party  which  carries  on  or  advocates  the  overthrow 
of  the  Government  by  unlawful  means,  or  which  car- 
ries on  or  advocates  a  program  of  sabotage,  may  par- 
ticipate in  the  primary  election  or  general  election, 
the  courts  of  California  have  ruled  that  the  courts  do 
not  take  judicial  notice  of  the  fact  that  the  Com- 
munist Party  advocates  the  overthrow  of  the  Gov- 
ernment by  force  or  violence  and  that  a  registered 
Communist  is  not  guilty  of  violation  of  the  State  law 
by  the  mere  fact  of  membership  in  the  Communist 
[718]  Party. 

So,  in  considering  the  entire  testimony,  you  must 
bear  in  mind  these  facts  in  determining  whether  the 
conduct  was  such  as  to  shock  the  community,  bearing 
in  mind  at  all  times  that  you  are  not  trying  here  the 
question  whether  Mr.  Cole  is,  was  or  ever  has  been  a 
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Communist,  because  that  is  outside  of  the  province 
of  this  lawsuit. 

The  defendant  has  not  charged  him  with  being  that 
and  the  defendant  has  not  grounded  its  suspension 
upon  that  ground. 

In  view  of  the  turn  the  questions  have  taken,  I 
thought  I  should  amplify  this  and  repeat  it  in  your 
presence  because  it  is  merely  along  the  lines  of  state- 
ments I  made  the  other  day  in  open  court,  outside  of 
your  presence,  and  because  I  am  going  to  give  you 
instructions  along  the  lines  I  have  indicated,  some 
of  which  counsel  will  recognize  as  being  instructions, 
one  or  another,  as  proposed  for  my  consideration. 

If  counsel  desire  to  make  any  additions  to  the  state- 
ment or  if  you  want  me  to  clarify  it,  I  will  be  glad  to 
do  so.  I  have  tried  to  state  both  sides  of  the  situation 
so  that  the  matter  will  be  clear  in  the  minds  of  the 
jury. 

Mr.  Kenny :  The  plaintiff  has  no  improvements  to 
suggest,  your  Honor. 

Mr.  Selvin:  I  should  like  to  suggest,  in  the  first 
instance,  your  Honor,  that,  since  the  notice  of  sus- 
pension [719]  has  been  referred  to,  and  the  nature  of 
the  instruction  limiting  the  jury's  consideration  to 
the  terms  of  that  notice  has  been  indicated,  that  it 
should  be  called  to  the  attention  of  the  jury  at  this 
time. 

The  Court :  I  will  be  very  glad  to  do  it.  I  thought, 
in  reading  your  notice,  I  had  practically  included  all. 

Mr.  Selvin:  I  understand  the  portion  which  you 
read  is  not  the  entire  notice,  your  Honor,  and  I 
thought,  in  view  of  your  Honor's  general  remarks 
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which  have  been  made,  that  it  should  be  called  to  the 
attention  of  the  jury  that  that  notice  went  on  to  re- 
cite the  period  of  the  suspension  and  that  it  would 
exist  until  such  time  as  Mr.  Cole  had  purged  or  ac- 
quitted himself  of  contempt  or  had  sworn  that  he  was 
not  a  Communist. 

The  Court :     I  will  be  glad  to  read  that. 

Mr.  Kenny:  I  think  we  will  be  content  with  it  if 
your  Honor  will  inform  the  jury  what  the  eifects  of 
the  suspension  will  be. 

The  Court :  No ;  I  won't  do  that.  First,  I  will  read 
to  the  jury  at  this  time 

Mr.  Katz:  I  think  at  the  same  time  it  will  be 
proper  to  point  out  that  there  is  no  condition  in  the 
contract  which  required  Mr.  Cole  to  take  an  oath 
that  he  was  a  Republican  or  a  Democrat  or  a  Social- 
ist. That  might  be  pointed  out. 

The  Court:     No.  [720] 

Mr.  Selvin :  There  is  one  other  thing,  that  I  sup- 
pose relates  to  the  technical,  legal  phases  of  the  ac- 
tion rather  than  matters  of  fact  for  the  consideration 
of  the  jury.  Your  Honor  opened  a  statement  with  a 
remark  to  the  effect  that  the  entire  lawsuit  depends 
upon  the  terms  of  the  notice  of  suspension.  Your 
Honor,  of  course,  is  aware  of  our  contention  made 
in  our  brief  with  respect  to  the  legal  phases  of  the 
general  breach  of  the  contract. 

The  Court :  But  that  is  not  a  phase  that  the  jury 
will  have  anything  to  do  with.  It  is  my  phase  of  it. 
I  am  not  telling  the  jury  to  do  anything  I  have  to  de- 
cide. I  am  telling  them  what  they  have  to  decide. 
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Mr.  Selvin:  We  simply  didii't  want  to  be  in  the 
position  of  acquiescing  by  our  silence. 

The  Court:  Oh,  no.  I  am  not  limiting  the  scope 
of  the  inquiry  which  I  have  to  go  into.  The  jury  have 
already  learned,  after  they  decide  these  questions,  I 
still  have  to  hear  additional  testimony  if  either  side 
desires  to  present  it  and,  ultimately,  determine  what 
kind  of  a  judgment  to  render,  because  this  is  some- 
thing not  novel,  because  it  has  existed  in  California 
for  over  25  years,  but  it  is  new  so  far  as  the  experi- 
ence of  the  jurors  is  concerned. 

Ladies  and  gentlemen  of  the  jury,  I  think  the  best 
way  to  satisfy  both  sides  and  satisfy  myself  chiefly 
is  to  read  to  you,  without  comment,  the  clause  which 
has  been  referred  [721]  to  as  the  morals  clause,  and 
then  read  to  you  additional  portions  of  the  notice. 
The  clause  of  the  contract,  around  which  this  lawsuit 
turns,  reads,  "The  employee  agrees  to  conduct  him- 
self with  due  regard  to  public  conventions  and  mor- 
als, and  agrees  that  he  will  not  do  or  commit  any  act 
or  thing  that  will  tend  to  degrade  him  in  society  or 
bring  him  into  public  hatred,  contempt,  scorn  or 
ridicule,  or  that  will  tend  to  shock,  insult  or  offend 
the  commimity  or  ridicule  public  morals  or  decency, 
or  prejudice  the  producer  or  the  motion  picture, 
theatrical  or  radio  industry  in  general." 

I  will  say  that  all  of  these  words  in  their  legal 
effect  will  be  clearly  defined  to  you  so  that  you  will 
have  an  idea  of  what  they  mean  when  they  say  things 
like  "shock  a  community,"  and  who  the  community 
is.  Those  will  be  explained  to  you  fully  in  the  in- 
structions to  be  given  you  at  the  close  of  the  case. 
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The  notice  was  dated  December  2nd,  was  addressed 
to  Mr.  Cole,  and  had  the  sahitation,  ''Dear  Mr.  Cole.'' 
Then  follow  the  two  paragraphs  which  I  have  already 
read,  one  beginning,  ''At  the  recent  meeting"  and  so 
forth,  and  the  next  paragraph  "By  your  failure." 
Then,  following  this,  we  have  this,  "Accordingly,  and 
for  good  and  sufficient  cause,  this  is  to  notify  you  that 
we  have  elected  to  suspend  your  employment  and  pay- 
ment of  your  compensation  under  your  [722]  con- 
tract of  employment  with  us  dated  December  5, 1945, 
as  amended,  commencing  as  of  December  3,  1947,  and 
continuing  until  such  time  as  you  are  acquitted  or 
have  purged  yourself  of  contempt  of  the  Congress  of 
the  United  States  and  you  declare  under  oath  that 
you  are  not  a  Communist.  This  action  is  taken  by  us 
without  prejudice  to,  and  we  hereby  reserve,  any 
other  rights  or  remedies  which  we  may  have."  And 
then  it  is  signed,  "Very  truly  yours,  Loew's  Incor- 
porated by"  the  treasurer. 

I  will  make  no  other  comment  than  to  say  that  the 
entire  lawsuit  turns  around  this  clause  in  the  con- 
tract and  this  notice,  and  that  all  of  the  testimony 
that  has  been  olfered  so  far  and  the  testimony  that 
will  be  offered  will  have  to  have  bearing  just  upon 
that  particular  question,  whether  this  clause  has  been 
violated  by  the  conduct  of  the  plaintiff,  not  his  con- 
duct in  general  but  the  particular  conduct  before  the 
committee,  as  the  notice  says.  [723] 
*  *  *  * 

(The    follomng    proceedings    took    place    in 
chambers.  Counsel  were  present  as  before.) 
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The  Court:  Bring  in  the  clerk.  And,  Mr.  Re- 
porter, in  all  of  these  conferences,  I  want  the  record 
to  show  they  are  held  in  chambers  in  the  presence  of 
both  counsel  and,  also,  the  clerk. 

Mr.  Kenny :     We  will  stipulate  the  clerk  is  present. 

The  Court :     We  will  have  him  brought  in. 

Mr.  Kenny:  I  guess  we  should  have  Mr.  Cole 
present. 

The  Court :  Oh,  no ;  this  isn  't  a  criminal  case.  Mr. 
Walker  desires  to  formulate  some  questions  to  ad- 
dress to  Mr.  Cole,  and  it  has  been  suggested  that  the 
questions  be  stated  for  the  record,  outside  of  the  pres- 
ence of  the  jury. 

Mr.  Katz :     Is  it  so  stipulated,  Mr.  Walker  ? 

Mr.  Walker :     So  stipulated. 

Mr.  Katz :     We  so  stipulate. 

The  Court:     All  right. 

Mr.  Walker:  I  am  going  to  ask  a  question,  to 
which  I  anticipate  an  objection,  and  I  will  ask  that, 
before  an  answer  is  made,  I  be  given  an  opportunity, 
before  the  objection,  to  state  an  additional  basis  for 
the  question,  which  has  not  heretofore  been  stated. 
"Are  you  a  member  of  the  Communist  Party  ?"  [724] 

Mr.  Katz :  To  which  we  object  upon  the  ground  it 
is  irrelevant  and  immaterial  for  the  reason,  among 
others,  that  the  notice  of  suspension  itself  assigns  as 
a  cause  for  the  suspension  certain  conduct  before  the 
House  Committee,  and  an  asserted  refusal  to  answer 
questions  does  not  assert  that  Mr.  Cole  was  or  was 
not  a  member  of  the  Commimist  Party;  upon  the 
further  ground  that  the  record  already  shows  that, 
insofar  as  this  employer  is  concerned,  out  of  the  lips 
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of  the  principal  officers  of  this  employer,  not  contra- 
dicted, ihey  have  declared  that,  insofar  as  employ- 
ment at  Loew's  was  concerned,  it  did  not  make  any 
difference  to  them  that  Mr.  Cole  was  or  was  not  a 
Communist  or  was  or  was  not  being  charged  with 
being  a  Communist;  and  upon  the  final  ground  that, 
in  the  light  of  the  fact  that  the  suspension  does  not 
specify  as  a  ground  therefor  the  claim  that  Mr.  Cole 
was  a  Communist  or  was  not  a  Communist,  any  in- 
quiry into  that  area  is  not  germane  to  any  issue  which 
the  court  or  the  jury  must  ultimately  pass  upon. 

Mr.  Walker:  I  should  like  to  state  that,  in  addi- 
tion to  the  bases  which  I  have  before  stated  as 
justifying  the  asking  of  this  question,  Mr.  Cole  has 
now  testified,  since  these  grounds  were  before  stated, 
that  in  conducting  himself  as  he  did  before  the  Con- 
gressional Committee  and  in  responding  as  he  did  to 
the  question  by  the  Committee  as  to  whether  or  not 
he  was  taken  or  at  any  time  had  been  a  Communist, 
Mr.  [725]  Cole  stated  that  his  conduct  before  the 
Committee  in  its  entirety,  including  his  handling  of 
this  question,  was  due  to  the  fact  that  he  was  pro- 
tecting not  only  his  own  constitutional  rights  but  the 
constitutional  rights  of  all  of  the  people  of  this  coun- 
try. And  I  think  that  this  is  a  perfectly  projjer  ques- 
tion to  be  asked  for  the  purpose  of  indicating  that  he 
was  not  seeking,  as  he  said,  to  protect  the  constitu- 
tional rights  of  the  people  of  this  country  ])ut  that  he 
had  reasons  of  his  own,  that  were  personal  to  him, 
for  not  answering  the  question. 

The  Court:  The  record  which  was  made  of  the 
conference  at  the  bench  yesterday  contains  a  full 
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statement  of  the  reasons  why  I  feel  that  the  question 
is  improper  and  outside  of  the  scope  of  the  inquiry 
before  this  jury.  I  am  still  of  the  same  view  and  I  do 
not  think  that  the  statement  by  Mr.  Cole  on  cross- 
examination,  to  which  counsel  has  adverted,  is  of 
such  scope  as  to  warrant  an  inquiry  into  his  actual 
beliefs  as  to  Communism. 

Mr.  Walker:     ^'Wasn't  your  real  reason '^ 

Mr.  Katz:  Just  a  minute.  Is  the  objection  sus- 
tained ^ 

The  Court :     The  objection  is  sustained. 

Mr.  Walker:  "Wasn't  your  real  reason  for  fail- 
ing to  state,  in  response  to  the  referred  to  question  of 
the  Committee,  whether  you  were  a  Communist,  be- 
cause of  your  unwillingness  to  admit  that  you  were  a 
Communist  rather  than  for  [726]  the  reasons  that 
you  have  heretofore  assigned  for  your  conduct?" 

Mr.  Katz:  We  object  to  that  question  on  the 
ground  it  is  immaterial,  argumentative  and  incom- 
petent. 

The  Court:  The  objection  is  sustained.  I  am  also 
of  the  view  that  this  is  an  attempt  to  bring  before  the 
jury  the  fact,  if  it  be  a  fact,  with  which  the  coui't  is 
not  familiar,  that  the  plaintiff  may  be  a  Communist, 
and,  assuming  that  he  should  answer  the  question  in 
the  affirmative  as  to  being  such  Communist,  it  not 
having  been  given  as  a  ground  for  the  suspension,  it 
cannot  be  inquired  into  in  this  lawsuit.  And,  further- 
more, I  am  also  of  the  view  that,  if  he  should  answer 
it  in  the  negative,  it  would  open  up  the  question  of 
proof  and  we  would  be  trying  his  membership  in  the 
Party,  which  is  absolutely  alien  to  the  inquiry  which 
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is  before  the  jury  or  before  the  court,  for  that  matter. 
And  I  want  to  state  for  the  record,  so  that  these  ques- 
tions will  not  be  repeated,  I  am  also  of  the  view  that 
this  inquiry  is  improper  even  before  the  court,  as- 
suming that  there  may  be  additional  testimony  of- 
fered which  does  not  go  before  the  jury,  which  hap- 
pens in  cases  of  this  character.  There  may  not  be  any. 
You  may  be  willing  to  submit  it  on  the  same  facts  and 
different  arguments.  But,  on  the  assumption  that 
there  is  a  possibility  in  a  case  of  this  character  of  ad- 
ditional testimony  being  offered  to  the  court  alone,  I 
rule  [727]  now  that  these  questions  are  not  proper 
and  that  the  evidence  they  seek  to  elicit  is  not  within 
the  issues  either  framed  by  the  pleadings  or  scope  of 
the  inquiry,  as  laid  down  in  the  trial  of  the  cause.  I 
made  it  broad  enough  so  as  to  cover  any  possible 
contingency  that  may  arise. 

Mr.  Walker :  I  take  it  your  Honor  is  saying  it  is 
not  proper  in  the  sense  it  is  not  relevant  ? 

The  Court:  I  corrected  myself  by  stating  that 
they  are  not  within  the  issues  and  they  are  irrelevant 
and  immaterial,  as  not  bearing  upon  the  issues  of  the 
case. 

Mr.  Walker:  I  just  didn't  want  an  implication 
that  there  was  a  charge  of  improper  questioning  upon 
the  part  of  counsel. 

The  Court:  Oh,  no.  Let's  change  that  word.  Go 
back  to  that,  Mr.  Reporter,  and  I  will  change  it  where 
I  say  "not  proper."  Let's  use  the  classical  phrase,  in- 
competent, irrelevant  and  immaterial.  [728] 


*  *  *  * 
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(Thereupon  the  following  took  place  before 
the  court  and  jury,  in  open  court:) 


*  *  *  * 
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the  plaintiff  herein,  being  previously  duly  sworn, 
resumed  the  stand  and  testified  further  as  follows: 

Cross-Examination —  (  Continued) 
*  *  *  *  [730] 

The  Witness:    What  was  the  question? 

(Question  read  by  the  reporter  as  follows :) 

("Q.  In  your  testimony  before  the  Committee 
you  did  not  disclose  whether  you  were  a  member  of 
the  Screen  Writers'  Guilds') 

Q.  (By  Mr.  Walker,  continuing) :  Isn't  that 
true  ?  A.    Yes,  sir,  that  is. 

Q.  And  in  your  statement  which  was  presented  to 
the  Committee  and  which  you  did  not  read  but  to 
which  you  referred  in  your  testimony  before  the 
Committee,  you  did  not  disclose  directly  whether 
you  were  a  member  of  the  Screen  Writers'  Guild, 
isn't  that  true? 

A.  I  referred  to  my  activities  within  the  industry 
in  relation  to  the  Screen  Writers'  Guild.  [731] 

Q.     As  appears  by  your  statement  ? 

A.     That  is  correct,  in  my  statement. 

Q.  Now  as  a  matter  of  fact,  Mr.  Cole,  there  is 
no  secret  as  to  whether  or  not  you  were  at  any  given 
time  or  are  at  this  time  a  member  of  the  Screen 
Writers'  Guild,  is  there? 
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Mr.  Katz:  We  object  to  that  upon  the  ground 
that  it  is  immaterial. 

The  Court:  Yes.  I  think  we  are  gettins^  to  a  too 
argumentative  stage  which  isn't  necessary  even 
under  the  rawest  scope  of  cross-examination.  I  will 
sustain  the  objection. 

Q.  (By  Mr.  Walker)  :  I  will  show  you  the  deposi- 
tion, Mr.  Cole,  the  same  deposition  to  which  we 
have  referred  on  various  occasions  and  I  refer  you 
to  page  47,  line  17,  and  ask  you  to  read  from  line 
17  to  and  including  line  23. 

(The  witness  examines  said  deposition.) 

A.    Yes,  sir. 

Q.    Did  you  so  testify?  A.    Yes,  I  did. 

Q.  In  response  to  a  question  by  Mr.  Selvin  which 
appears  in  the  portion  of  the  deposition  to  which  T 
have  called  your  attention? 

A.     That  is  corerct. 

Mr.  Katz:    Are  you  going  to  read  it? 

Mr.  Walker:  Yes — I  don't  know  whether  T  am 
going  to  [732]  read  it.  You  are  going  to  object  and 
then  I  shall  find  out  whether  I  am  going  to  read  it. 

Mr.  Katz:  I  would  like  to  show  the  court  the 
portions  referred  to,  showing  that  it  covers  the  very 
matter  which  the  court  has  already  ruled  to  be  im- 
material. 

The  Court:   All  right. 

Mr.  Katz :    May  I  just  hand  it  up  to  the  court  ? 

Mr.  Walker:  Yes.  I  am  sure  you  will  show  him 
that  part. 
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Mr.  Katz :  The  part  marked,  Judge  Yankwich,  on 
page  47. 

The  Court:    All  right. 

(Mr.  Katz  handed  copy  of  said  deposition  to 
the  court.) 

Mr.  Katz:  Now,  our  objection  is  that  you  have 
already  ruled  that  that  question — the  questions  there 
asked  are  immaterial. 

The  Court:  Well,  I  rule  again  it  is  immaterial. 
The  question  of  whether  he  was  a  member  of  the 
Screen  Writers'  Guild  or  not  is  not  before  the  court. 

Mr.  Walker:  I  am  not  introducing  this  for  the 
purpose  of  showing  that  he  is  a  member  of  the  Screen 
Writers'  Guild,  but  for  the  purpose  of  showing  that 
there  is  no  secrecy  in  regard  to  it  and  that  the  witness 
did  not  on  this  occasion  at  least  hesitate  to  answer 
the  question. 

The  Court:  Well,  it  is  immaterial  to  this  jury 
whether  he  answered  one  question  and  did  not  an- 
swer the  other.  They  [733]  are  not  concerned  with 
that.  They  are  concerned  with  only  one  question — 

Mr.  Walker:  He  did  not  answer  either  question, 
your  Honor. 

The  Court:  Well,  it  is  not  material  if  he  did  or 
did  not.  They  are  to  determine  whether  the  conduct 
not  only  in  refusing  to  answer  but  his  entire  con- 
duct comes  within  the  prohibitive  clause;  and 
whether  he  chose  to  answer  one  question  and  not 
another  is  not  material  to  this  case. 

Mr.  Walker:  And  may  I  state  that  it  is  offered 
for  the  purpose  of  showing  what  I  believe  to  be 
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something  that  has  a  bearing  upon  his  conduct  before 

the  Committee  in  connection  with  this  question? 

The  Court:  Well,  you  are  entitled  to  your  belief. 
I,  as  the  judge  of  this  court,  hold  that  it  is  not 
germane  to  the  inquiry,  and  it  is  incompetent,  irrele- 
vant and  immaterial,  to  use  the  classic  words. 

Mr.  Walker:  I  contemplated  some  further  ques- 
tions along  the  same  lines,  but  in  view  of  your  Honor's 
ruling  I  shall  not  ask  them. 

The  Court :    All  right. 

Q.  (By  Mr.  Walker)  :  ^Ir.  Cole,  in  connection 
with  the  questions  which  I  am  about  to  ask  you,  T  ad- 
dress your  attention  to  certain  testimony  which  you 
gave  in  your  deposition  and  which  you  have  alread\^ 
identified  as  testimony  which  you  [734]  gave  at  the 
time  your  deposition  was  taken,  and  ask  you  to  refer 
to  page  162,  line  19,  and  I  indicate  to  you  that  this  was 
a  conversation  or  a  portion  of  a  conversation  which 
was  had  on  the  train  with  Mr.  Mayer  on  your  way 
back  from  New  York  after  you  had  testified  before 
the  Un-American  Activities  Committee: 

**IIe,"  referring  to  Mr.  Mayer,  'Svas  augry,  and 
he  said  there  had  to  be  some  way  found  to  straighten 
out  the  situation." 

And  I  refer  you  to  page  163,  lines  11  to  18 : 

"He,"  again  referring  to  Mr.  Mayer  and  relating 
this  same  conversation  on  the  train,  "was  obviously 
wrought  up,  and,  I  would  say,  anything  but  calm 
during  this  entire  conversation.  His  attitude  toward 
me,  personally,  was  one  of  extreme  friendliness  and 
a  great  deal  of  sympathy  for  me  and,  I  might  say, 
for  himself,  for  the  position  in  which  he  found  him- 
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self.  He  hoped  that  whole  matter  would  blow  over, 

somehow.  He  didn't  know  how." 

And  now,  to  page  160,  line  25. 

Mr.  Katz :    On  what  page  *? 

Mr.  Walker:    160. 

Q.  (Continuing)  :  There  I  indicate  to  you  that 
you  are  dealing  with  a  conversation  that  you  had 
with  Mr.  Strickling  on  the  train  on  your  way  back 
from  New  York  to  Los  Angeles. 

The  Witness:    Yes.  [735] 

Q.  (Continuing)  By  Mr.  Walker:  Line  25,  ''Mr. 
Strickling  told  me  that  Mr.  Mayer  was  terribly  upset 
with  the  results  of  the  hearing." 

Then,  if  you  will  look  on  page  one  hundred  and 
sixty — 

Mr.  Katz:  Will  you  finish  that  question  or  the 
next  one?  It  just  leaves  it  dangling  in  midair,  '*of 
the  hearing." 

Mr.  Walker:    I  will  be  happy  to  do  it. 

Mr.  Katz:    I  wish  you  would  do  so. 

Mr.  Walker:    It  has  been  read  before. 

Mr.  Katz:    All  of  this  has. 

Mr.  Walker :    That  is  right,  it  has  been  read  before. 

''We  discussed  how  badly  he  was  treated  by  the 
Committee.  He  felt  outraged  and  humiliated  by  the 
brusque,  cavalier  manner,  rude  manner  in  which  they 
shuffled  him  around,  and  finally  ignominiously 
brushed  him  aside." 

And  I  direct  attention  to  the  fact  that  Mr.  Cole 
agreed  with  me  that  the  word  "them,"  in  line  4, 
should  be  read  "him." 

Mr.  Katz:    You  have  it  correctlv. 
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Mr.  Walker :  Q.  (Continuing)  :  Then,  if  you  will 
look  at  a  continuation  of  something  that  T  indicated 
to  you  as  being  a  continuation  of  this  same  conversa- 
tion with  Mr.  Strickling,  page  161,  line  26,  beginning 
at  the  end  of  line  26 : 

"As  I  stated  before,  Mr.  Strickling  said  he  was 
terribly  upset,  particularly  about  the  effect  of  this 
on  Mr.  Trumbo  [736]  and  myself,  and  that  Mr. 
Mayer  would  like  to  talk  to  me  about  the  situation." 

Then,  if  you  will  drop  down  on  that  same  page  to 
line  22  and  I  indicate  to  you  that  this  was  a  continua- 
tion of  the  same  conversation  with  Mr.  Strickling, 
*'Mr.  Strickling  at  the  time  said" — 
*  *  *  *  [737] 

Q.  (Continuing) :  Line  22,  page  162,  and  con- 
tinuing the  same  conversation  with  Mr.  Strickling: 

"Mr.  Strickling  at  the  time  said  that  Mr.  Mayer 
was  terribly  concerned  with  the  situation  in  regard 
to  myself  and  Mr.  Trumbo  and  said  that  he" — 

And  you  corrected  me  or  you  indicated  that  the 
"he"  referred  to  Mr.  Strickling,  or  I  shall  read  it 
that  way: 

"and  said  that  Mr.  Strickling  was  seeking  some 
formula  of  public  relations  whereby  we  could,  Mr. 
Trumbo  and  myself,  get  out  of  this;  wasn't  there 
some  statement  that  we  could  make  of  some  sort 
which  the  studio  could  either  publicize  in  some  way, 
or  do  something  which  could  overcome  what  he  felt 
was  a  bad  press,  and  that  he  wanted  me  to  give  it 
some  thought  and  then  when  we  got  back  to  the  studio 
that  we  would  get  together  and  see  what  could  be 
worked  out  along  those  lines." 
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Now,  that  is  a  particular  testimony  to  which  I  di- 
rect your  attention  in  your  deposition.  [739] 

And  I  call  your  attention  to  your  testimony  before 
the  committee,  at  page  488,  and  the  question  ad- 
dressed to  you  ])y  the  chairman  a  little  below  the 
middle  of  the  page. 

*'The  Chairman:  All  right.  There  is  an  election 
there.  Now  answer  the  question  are  you  a  member  of 
the  Communist  party? 

''Mr.  Cole:  Can  I  answer  that  in  my  own  way? 
May  I,  please?  Can  I  have  that  right?  Mr.  McGuin- 
ness  was  allowed  to  answer  in  his  own  way. 

''The  Chairman:  You  are  an  American,  aren't 
yout 

"Mr.  Cole:  Yes;  I  certainly  am  and  it  states  so 
in  my  statement. 

"The  Chairman:  Then,  you  ought  to  be  very 
proud  to  answer  the  question. 

"Mr.  Cole:  I  am  very  proud  to  answer  the  ques- 
tion and  I  will  at  the  times  when  I  feel  it  is  proper. '  ^ 
You  recall  that  testimony?  A.     Yes;  I  do. 

Q.  Now,  Mr.  Cole,  it  is  already  in  evidence  and 
you  have  heard  the  evidence  to  the  effect  that  the 
so-called  policy  statement,  which  originated  at  the 
meeting  at  the  Waldorf-Astoria  Hotel  in  New  York, 
was  published  widely  in  the  papers  on  the  26th  of 
November,  1947.  You  have  heard  that  statement? 

A.    Yes;  I  have.  [740] 

Q.  And  you  are  familiar  with  that  statement,  of 
course  ? 

A.  Yes;  I  am.  I  couldn't  quote  it  but  I  know 
there  is  such  a  statement  as  that. 
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Mr.  Walker :   May  I  have  the  copy  which  you  have  ? 

Mr.  Katz:    Yes. 

Mr.  Walker:  Mr.  Katz,  I  think  you  stated  you 
wanted  me  to  produce  the  coi)y  of  this  statement  in 
evidence. 

Mr.  Katz:  You  are  using-  it  now.  You  may  have 
it. 

Mr.  Walker:  You  will  stipulate  to  the  fact  this 
is  a  correct  copy  of  the  policy  statement? 

Mr.  Katz:  Yes;  I  certainly  do;  a  statement  of 
the  policy  adopted  at  that  meeting-  in  New  York 
on  November  27th. 

Mr.  Walker:  Yes.  I  think,  Mr.  Katz,  it  was  pub- 
lished on  the  26th. 

Mr.  Katz:    I  will  accept  that  statement, 

Q.  (By  Mr.  Walker)  :  You  read  that  statement, 
did  you  not,  Mr.  Cole,  at  or  about  the  time  that  it 
came  out  ?  A.     Yes ;  I  believe  T  did. 

Q.  A  portion  of  that  reads  as  follows,  and  I  shall 
read  any  additional  part  that  Mr.  Katz  or  any  of 
your  other  attorneys  desire  read.  Mr.  Katz  requests 
that  I  read  the  entire  statement. 

Mr.  Katz :  Since  you  want  to  read  parts  of  it,  I 
think  it  would  be  better  to  read  it  all,  as  it  is  very 
brief. 

The  Court:    All  right.  Go  ahead.  [741] 

Mr.  Walker:  ''Members  of  the  Association  of 
Motion  Picture  Producers  deplore  the  action  of  the 
10  Hollywood  men  who  have  been  cited  for  contempt 
(by  the  House  of  Representatives.  We  do  not  desire 
to  pre.iudge  their  legal  rights  but  their  actions  have 
been  a  disservice  to  their  employers  and  have  im- 
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paired  their  usefulness  to  the  industry.  We  will 
forthwith  discharge  or  suspend,  without  compensa- 
tion, those  in  our  employ  and  we  will  not  re-employ 
any  of  the  10  until  such  time  as  he  has  acquitted  or 
has  purged  himself  of  contempt  and  declares,  under 
oath,  that  he  is  not  a  Communist.  On  the  broader 
issue  of  alleged  subversive  and  disloyal  elements  in 
Hollywood,  our  members  are,  likewise,  prepared  to 
take  positive  action.  We  will  not  knowingly  employ 
a  Communist  or  a  member  of  any  party  or  group 
which  advocates  the  overthrow  of  the  Government 
of  the  United  States  by  force  or  by  any  illegal  or 
unconstitutional  methods. 

*'In  pursuing  this  policy,  we  are  not  going  to  b»e 
swayed  by  hysteria  or  intimidation  from  any  source. 
We  are  frank  to  recognize  that  such  a  policy  involves 
dangers  and  risks.  There  is  a  danger  of  hurting 
innocent  people.  There  is  a  risk  of  creating  an  at- 
mosphere of  fear.  Creative  work  at  its  best  cannot 
be  carried  on  in  an  atmosphere  of  fear.  We  will 
guard  against  this  danger,  this  risk,  this  fear. 

"To  this  end,  w^e  will  invite  the  Hollywood  talent 
guilds  to  work  with  us  to  eliminate  any  subversives, 
to  [742]  protect  the  innocent  and  to  safeguard  free 
speech  and  the  free  screen  wherever  threatened. 

''The  absence  of  a  national  policy  established  by 
Congress  with  respect  to  the  employment  of  Com- 
munists in  private  industry  makes  our  task  difficult. 
Ours  is  a  nation  of  laws.  We  request  Congress  to 
enact  legislation  to  assist  American  industry  to  rid 
itself  of  subversive,  disloyal  elements.  Nothing  sub- 
versive or  un-American  has  appeared  on  the  screen 
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nor  can  any  number  of  Hollywood  investigations 
obscure  the  patriotic  services  of  the  30,000  loyal 
Americans  employed  in  Hollywood,  who  have  given 
our  Government  invaluable  aid  in  war  and  peace. ' ' 

Mr.  Katz:  So  the  record  may  be  clear,  the  people 
referred  to  as  ''we"  in  the  statement  which  you  have 
now  read  into  the  record — the  "we"  includes  Loew's 
as  well  as  a  great  many  other  motion  picture  pro- 
ducers, does  it  not  ? 

Mr.  AValker :  So  stipulated.  That  is  the  testimony. 
*  *  *  * 

Mr.  Walker:  Will  you  stipulate,  Mr.  Katz,  that 
this  is  a  correct,  in  fact  a  photostatic,  copy  of  a  docu- 
ment designated  ''Statement",  and  purporting  to 
be  signed  by  Lester  Cole? 

Mr.  Katz:    So  stipulated. 

Q.  (By  Mr.  Walker)  :  Mr.  Cole,  if  you  will  look 
at  the  deposition  which  is  before  you,  you  will  find 
a  photostatic  copy,  which  is  identical,  Mr.  Cole,  is 
it  not,  with  the  photostatic  copy  concerning  which 
your  counsel  stipulated  a  [744]  moment  ago?  Do 
you  find  it,  sir  ?  A.    Yes ;  I  do. 

Q.  Is  that  a  statement,  Mr.  Cole,  which  was  pre- 
pared by  you  ?  A.     Yes ;  it  is. 

Q.  And  was  it  sworn  to  by  you  at  the  time  indi- 
cated thereon,  before  a  notary  public? 

A.     Yes,  sir;  it  was. 

Mr.  Walker :    I  offer  this  in  evidence,  your  Honor. 

Q.    May  I  ask  when  you  prepared  it? 

A.    I  believe  on  the  date — 

Q.     That  it  bears? 
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A.  — that  it  bears,  November  28th;  that  is  cor- 
rect. 

Q.  You  prepared  it  after  you  had  seen  the  state- 
ment of  policy  to  which  I  called  your  attention? 

A.     Oh,  yes,  sir. 
*  *  *  * 

The  Court:  All  right;  admitted.  It  may  be  re- 
ceived. 

The  Clerk:    Defendant's  Exhibit  C  in  evidence. 

EXHIBIT  C 

[Metro-Goldwyn-Mayer  Pictures  Letterhead.] 

November  28th,  1947 

STATEMENT 
On  October  30,  1947,  I  appeared  as  a  witness  in 
Washington,  before  the  Thomas-Rankin  Committee. 
In  a  prepared  statement,  under  oath,  I  Avas  refused 
permission  to  say  that  I  was  a  loyal  American  citizen, 
who  upheld  the  Constitution  of  the  United  States, 
who  did  not  believe  in  violence  and  force  to  over- 
throw our  government,  and  who  was  not  an  agent 
of  a  foreign  power. 

Since  childhood,  in  our  public  schools,  I  have  given 
my  oath  of  allegiance.  I  always  will,  and  now  do  so 
again : 

I  pledge  allegiance  to  the  Flag  of  the  United 
States  of  America  and  to  the  Republic  for  which 
it  stands ;  one  nation  indivisible,  with  liberty  and 
justice  for  all. 
In  taking  this  pledge,  I  further  solemnly  swear 
that  I  will  continue  to  resist,  with  all  my  strength, 
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under  all  pressure,  economic  and  social,  the  current 
drive  to  subvert  this  pledge,  in  spirit  if  not  in  letter, 
to  read:  "I  pledge  allegiance  to  the  Thomas-Rankin 
Committee,  and  to  the  anti-democratic  forces  for 
which  it  fronts;  one  nation  divided,  with  fear  and 
insecurity  for  all.'' 

/s/  LESTER  COLE. 

Subscribed  and  sworn  to  before  me  this  28th  day 
of  November,  1947. 

(Seal)  /s/  LAURA  DE  WARING, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

My  Commission  Expires  May  30,  1949. 

Q.  (By  Mr.  Walker) :  What  did  you  do  with 
this  statement  [745]  after  you  had  prepared  it  and 
sworn  to  it,  Mr.  Cole? 

A.  I  believe  I  made  three  copies  of  it  and  had 
them  all  stamped  by  the  notary  public.  T  then  sent 
one  to  Mr. — I  can't  think  of  the  name  but  the  pub- 
licity agent  referred  to  in  the  document  here. 

Q.     Mr.  Strickling? 

A.     Mr.  Strickling.  And  I  sent  one  to  Mr.  Mayer 

and  T  believe  I  sent  a  third — well,  T  think  that  is  all. 

I  am  not  sure.  It  was  two  or  three.  I  don't  remember. 

I  may  have  prepared  a  third  but  I  really  don't  recall. 

It     Q.    Mr.  Mayer,  Mr.  Strickling  and  you  think  a 

I  third?  A.    Yes,  but  I  am  not  sure. 

Q.    Mr.  Mannix? 

A.     I  really  don't  remember.  I  am  not  sure. 
*  *  *  *  '  [746] 
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[Defendant's  Exhibit  C  was  read  to  the  jury.] 

Q.  And,  as  you  have  stated,  sworn  to  by  you  on 
the  28th  day  of  ^^ovember,  1947? 

A.     That  is  correct,  sir.  That  is  my  statement. 

Q.  Now,  Mr.  Cole,  the  statement  to  which  you 
referred  there  is  the  statement  which  has  heretofore 
been  introduced  in  evidence  as  the  statement  which 
you  asked  the  Committee  to  permit  you  to  read  ? 

A.     That  is  correct,  sir.  That  is  my  statement. 

Q.  Now,  Mr.  Cole,  the  statement  to  which  you 
refer  there  is  the  statement  which  has  heretofore 
been  introduced  in  evidence  as  the  statement  which 
you  asked  the  Committee  to  permit  you  to  read  and 
which  the  Committee  did  not  permit  you  to  read  ? 

A.     That  is  correct. 

Q.  I  call  your  attention  now,  Mr.  Cole,  to  the  fact 
that  this  statement  does  not  contain  or  this  affidavit 
does  not  contain  any  statement  as  to  whether  you 
are  or  are  not  a  member  of  the  Communist  Party; 
And  I  now  ask  you  this.  Remembering  that  you  had 
been  charged  on  various  occasions,  as  you  have  testi- 
fied, with  being  a  member  of  the  Communist  Party, 
and  remembering  that  on  the  train  Mr.  Stricklingj 
had  told  you  that  Mr.  Mayer  was  terribly  upset  ovei 
the  results  of  the  hearing,  and  that  Mr.  Strickling 
had  told  you,  as  I  have  just  shown  you  in  youi 
testimony,  that  Mr.  Mayer  was  concerned  with  the 
situation  in  regard  to  you  and  Mr.  Trumbo,  and; 
that  Mr.  Strickling  was  seeking  some  formula 
whereby  you  and  Mr.  Trumbo  could  get  out  of  this 
that  being  his  expression,  and  that  Mr.  Strickling 
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was  asking  or  did  ask  you  then  wasn't  there  some 
statement  that  you  could  make  which  the  studio 
could  either  publicize  in  some  way  or  wasn't  there 
something  Avhich  you  could  do  to  overcome  what  Mr. 
Strickling  felt  was  a  bad  press,  and  remembering,  in 
addition,  that  the  statement  of  policy,  following  the 
Waldorf  meeting,  which  had  [748]  been  publicized 
two  days  before,  and  which  you  had  read  before  you 
prepared  this  statement,  contained  the  statements 
that  it  did  as  to  the  proposed  action  in  regard  to  the 
ten  men;  remembering  your  statement  before  the 
Committee  that  you  would  answer  the  question  as  to 
whether  or  not  you  were  a  Communist  or  a  member 
of  the  Communist  Party  at  a  time  which  you  deemed 
proper,  I  ask  you  now  wasn't  this  a  proper  time  and 
a  proper  place  in  which  to  make  the  statement  as  to 
whether  or  not  you  were  a  Communist  ? 

Mr.  Katz:  We  object  to  that  on  the  ground  that 
it  is  not  a  question.  It  is  an  argument. 

The  Court :  I  think  I  will  allow  the  answer  to  be 
given,  remembering  that  it  is  not  a  question  of 
whether  he  is  or  is  not  or  whether  he  was  or  was  not, 
but  the  question  relates  to  the  proposition  only  as 
to  whether  some  statement  with  relation  to  the  sub- 
ject should  have  been  made  at  the  particular  time. 
I  think  the  witness  may  answ^er  that.  It  goes  to  his 
state  of  mind,  not  to  the  fact.  Again,  I  will  instruct 
the  jury,  as  I  stated  before,  the  question  before  the 
court  is  not  whether  he  is  or  is  not  a  Communist  or 
whether  he  was  or  was  not  a  Communist  at  all.  The 
only  reason  why  this  is  brought  in  is  because  his 
appearance  before  the  Committee  was  charged  as  a 
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srround  for  his  suspension  and  his  refusal  to  answer 
this  particular  question  is  given  as  the  ground  for 
suspension.  [749] 

Mr.  Walker :  May  I  request  the  court  to  instruct 
the  witness  to  answer  the  question  directly  and  make 
any  explanation  he  has  afterwards? 

The  Court :  T  have  a  standing  instruction  to  that 
effect  and,  unless  he  violates  it  or  indicates  to  the 
contrary,  it  will  he  assumed  that  he  will  answer  in 
that  manner. 

The  "Witness:  Yes,  your  Honor;  T  received  your 
instruction  to  that  effect.  My  answer  is,  categorically, 
no.  And  I  would  like  to  explain. 

The  Court :    Go  ahead  and  explain. 

The  Witness :  It  was  my  feeling  at  the  time  that 
the  statement  of  policy  of  the  Producers  came  out 
that  they  were  being  swayed  by  their  fear  of  the 
Thomas-Rankin  Committee ;  that  they  had  made  per- 
sonally to  me  on  two  occasions  and  given  me  assur- 
ances that  they  didn't  care  what  my  politics  were, 
what  political  affiliations  T  may  or  may  not  have  had; 
that  my  job  was  secure  with  them.  There  was  at  no 
time  any  indication  from  the  Producers  during  the 
hearings  that  they  would,  directly  or  indirectly,  in- 
struct me  as  to  how  to  answer  on  the  stand.  During 
the  entire  period  of  time  which  passed  from  the 
moment  when  T  got  my  subpoena  until  T  wrote  this 
statement,  during  that  entire  period,  nothing  was 
said  to  me  as  to  how  T  should  or  should  not  conduct 
myself  in  relation  to  my  contract.  T  was  addressing 
you,  Mr.  Walker. 

The  Court:     Are  you  finished?  [750] 
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The  Witness:    No,  sir. 

The  Court:    Go  ahead. 

The  Witness:  And  that,  as  before  the  Thomas 
Committee,  I  felt  it  was  a  question  of  really  needine^ 
an  attempt  to  explain  my  position,  where  I  would 
not  be  under  the  authority  of  economic  boycott  and 
force  to  give  up  what  I  felt  was  an  American  right, 
so  I  felt  that  either  to  conform  with  the  point  of 
view  which  was  expressed  not  merely  by  my  employer 
but  by  an  industry  in  concert,  to  oblige  a  committee 
for  which  I  had  no  respect — when  I  saw  an  industry 
of  this  sort  and  its  power  bow  before  a  committee 
for  which  I  had  contempt  in  the  way  that  they  had 
conducted  themselves  before  the  American  people, 
I  felt  that  I  wanted  to  make  a  statement  of  this  kind, 
which  I  expressed  as  best  I  could  at  that  time.  And, 
incidentally,  I  would  like  to  say  that  this  statement, 
I  felt  rather  ironically,  was — or,  rather,  that,  since 
Mr.— the  publicity  agent,  Mr.  Strickling,  had  on  oc- 
casion asked  for  a  statement,  that  this  served  two 
purposes,  if  Mr.  Strickling  or  anyone  else  cared  to 
publicize  it ;  that  it  answered  his  request  for  a  state- 
ment from  me  and  that,  further,  it  was,  in  a  sense, 
an  answer,  as  I  felt,  in  regard  to  the,  not  directly 
but  indirectly — at  any  rate,  they  had  my  attitude  on 
what  was  not  a  direct  personal  charge  against  me  by 
the  Motion  Picture  Association  or  by  my  employers, 
but  was  merely  a  general  statement,  and  that  this 
was  my  reply.  [751] 
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Q.  (By  Mr.  Walker)  :  Have  you  completed  your 
statement  ? 

A.     That  is  approximately  it;  yes,  sir. 

Mr.  Walker:    That  is  all.  [752] 

Redirect  Examination 

By  Mr.  Katz: 

*  *  *  *  [753] 

Q.  (By  Mr.  Katz) :  To  ,^'o  back  to  some  matters 
that  were  touched  upon  preliminarily,  Mr.  Cole,  you 
recall  that  you  were  asked  by  Mr.  Walker  in  con- 
nection with  the  work  you  did  upon  your  return  to 
Hollywood  from  Washington? 

A.     Yes,  T  recall  that. 

Q.  Now,  did  you  continue  to  work  every  day 
following  your  return,  on  the  picture  '' Zapata"? 

A.    Yes,  I  did. 

Q.  Now,  were  you  told  at  any  time  during  the 
month  of  November,  by  the  studio,  that  you  were 
to  be  available  or  were  available  for  some  assignment 
other  than  the  "Zapata"?  A.     No,  sir. 

Q.  Bid  Mr.  Cummings  or  Mr.  Thau  or  Mr,  Mayer, 
prior  to  Becember  3rd  or  any  other  time,  tell  you 
that  your  assignment  on  "Zapata"  had  concluded 
and  you  were  to  be  [754]  available  for  another  as- 
signment? A.     No,  sir. 

Q.  Now,  on  what  day  of  the  week  were  you  paid 
at  that  studio?  A.     On  Wednesdays. 

Q.  Now,  on  the  week  ending  November  8th,  1947, 
were  you  paid  by  Loew's,  Incorporated? 

Mr.  Selvin:    We  object  to  that  upon  the  ground 
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it  is  immaterial  and  not  proper  redirect  and  not 

within  the  issues. 

Mr.  Katz:  There  was  some  sug',2:estion  in  connec- 
tion with  the  examination  by  Mr.  Walker  concern- 
ing the  matter  of  him  being  taken  off  of  an  assign- 
ment, and  it  is  also  the  problem  that  we  have  before 
the  committee,  in  condonation  of  the  matters.  We 
have  the  right  to  show  what  happened  after  the 
event,  and  it  goes  to  both  of  the  matters. 

The  Court:     Objection  overruled. 

Q.  (By  Mr.  Katz)  :  Did  you  receive  your  com- 
pensation on  November  8,  1947,  from  this  Loew's 
Incorporated?  A.     Yes,  T  did. 

Q.  For  the  week  ending  November  15,  1947,  were 
you  compensated?  A.    Yes,  T  was. 

Q.  For  the  week  ending  November  22nd,  1947, 
did  you  receive  your  pay  check  ?  A.    Yes,  T  did. 

Q.  Now,  with  respect  to  the  compensation  that 
you  received  for  the  week  ending  November  22, 1947, 
that  is  about  three  or  four  weeks  after  you  testified, 
were  you  paid  at  the  lower  contract  rate  or  were 
you  paid  at  the  higher  rate  for  the  new  option? 

A.     At  the  higher  rate  for  the  new  option. 

Q.  That  is,  for  the  week  ending  November  22, 
1947,  you  were  paid  at  the  higher  ontion  rate,  is  that 
correct  ?  A.     That  is  correct,  sir. 

Q.  For  the  week  ending  November  29,  1947,  at 
what  rate  were  you  compensated  by  this  studio? 

A.     At  the  higher  rate,  sir. 

Q.  That  is  at  the  increased  option  rate,  is  that 
correct?  A.     That  is  correct. 

Q.    And  when  you  were  closed  out  on  December 
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3rd,  after  this  notice,  did  you  get  the  few  days'  pay 

at  the  higher  option  rate  ?  A.     Yes,  I  did. 

Q.  Now,  at  any  time  while  you  were  in  Washing- 
ton, between  October  29,  1947,  and  October  30,  1947, 
when  you  testified,  did  Loew^s,  Incorporated,  or  Mr. 
Maurice  Benjamin,  their  attorney,  or  any  representa- 
tive of  theirs,  give  you  any  instruction  as  to  how 
you  should  or  should  not  conduct  yourself  before 
this  committee  ?  [756] 

A.    No,  sir.  They  did  not. 

Q.  Before  you  testified  on  October  30th,  1947, 
another  employee  of  Loew's,  Incorporated,  Mr.  Dal- 
ton  Trumbo,  had  testified,  had  he  not  ? 

A.     Yes,  sir,  he  had. 

Q.  Mr.  Dalton  Trumbo  has  been  identified  I  be- 
lieve as  one  of  the  10  or  one  of  the  19? 

A.    Yes,  he  was. 

Q.     He  testified  before  you  testified,  did  he  not? 

A.     I  believe  three  days  before. 

Q.  Between  the  time  that  he  testified  and  the 
time  you  testified,  did  Loew's  come  to  you  and  make 
any  complaint  or  statement  about  either  the  way 
Trumbo  had  testified  or  advising  you  as  to  how  you 
should  or  should  not  testify? 

A.     No,  sir.  They  did  not. 

Q.  You  know,  do  you  not,  that  Mr.  Maurice  Beu- 
namin,  attorney  for  Loew's,  was  present  at  these 
hearings  substantially  during  all  of  the  time  that 
they  occurred,  you  saw  him  frequently  in  the  hear- 
ings? A.     I  saw  him  there.  [757] 

Mr.  Selvin :  Is  there  any  question  about  it  ?  I  will 
stipulate  that  he  was  there  all  the  time. 
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Mr.  Katz:  They  will  stipulate  that  he  was  there 
all  the  time.  Thank  you.  And  I  accept  the  stipulation. 

*  *  *  *  [758] 
Q.     (By  Mr.   Katz) :     You  were   asked  by  Mr. 

Walker  certain  questions  about  what  you  had  in  mind 
before  you  testified  on  October  30,  1947.  Were  there 
any  other  matters  that  you  considered  and  had  in 
your  mind  in  addition  to  those  about  which  he  specifi- 
cally interrogated  you?  A.     Yes,  there  were. 

Q.     Will  you  tell  us  what  they  were  ? 

A.  Well,  for  one  thing,  there  was  quite  a  bit  of 
discussion  and  a  good  deal  of  gratification  in  the  fact 
that  on  [760]  October  22nd,  I  believe,  or  23rd,  Gover- 
nor Paul  McNutt,  the  special  counsel  for  the  pro- 
ducers, had  in  effect  taken  a  position  which  had 
supported  the  position  taken  by  myself  on  October 
16th  in  the  full-page  advertisement  which  was  intro- 
duced as  testimony  here  earlier.  Specifically,  if  you 
will  recall  that  we  had — 

The  Court:  Just  a  moment.  I  think  that  is  a 
sufficient  answer.  Furthermore,  that  has  been  gone 
into.  He  has  already  stated  on  direct  examination 
that  in  acting  the  way  he  did,  he  knew  that  and  that 
statement  of  McNutt 's  was  introduced,  so  you  are 

going  over  the  same  thing. 

*  *  *  * 

The  Court:  Now,  do  you  know  of  any  other 
matter  with  regard  to  this  particular  problem  that 
you  didn't  bring  out  either  upon  direct  examination 
or  on  cross-examination? 

The  Witness:    Yes,  sir.  [761] 

The  Court:    Well,  what  is  it? 
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The  Witness:  Well,  for  one  thing,  there  were 
statements,  public  statements  made  by  senators  of 
the  United  States. 

The  Court:  Just  a  moment.  I  will  sustain  the 
objection  and  instruct  the  jury  to  disregard  it.  We 
are  not  going  to  go  into  any  acts  other  than  the 
transactions  of  your  employers  upon  which  you  act 
because,  if  that  were  true,  we  are  going  to  try  the 
question  of  the  correctness  of  your  position  before 
the  Committee  in  the  light  of  outsiders,  and  that  is 
not  the  province  of  this  lawsuit,  and  not  at  this  time 
— now,  I  am  going  to  watch  each  question  you  are 
going  to  ask. 

Mr.  Katz:    To  make  the  job  easy,  there  aren't  any 
more. 
*  *  *  *  [762] 

The  Court:    Well,  nothing  is  before  the  jury. 

I  will  state  to  the  jury  that  we  are  setting  up  a 
screen  on  which  they  will  be  projected  a  picture  of 
the  hearing  at  which  Mr.  Cole  testified,  the  portion 
relating  to  Mr.  Cole.  Now,  if  you  will  hand  the  reel 
to  the  clerk  for  identification,  he  can  prepare  a  tag 
for  it. 

(Reel  handed  to  the  clerk.) 

The  Court :  But  he  cannot  do  it  at  this  time. 

The  Clerk:  I  cannot  do  it  now  and  then  run  it 
through. 

The  Court:  It  is  a  plaintiff's  exhibit. 

The  Clerk:  It  will  be  Plaintiff's  Exhibit  15. 

The  Court:  All  right,  the  reel  will  be  marked 
Plaintiff's  Exhibit  15.  [763] 
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Now,  I  have  done  the  identifying,  Mr.  Katz.  Now, 
you  make  your  offer. 

Mr.  Katz:  Yes,  preliminarily,  there  are  places 
in  this  reel  which  are  sort  of  a  blank.  That  means 
the  picture  of  the  witness  was  not  being  taken  at 
that  time  and  it  was  blanked  out.  The  reel  is  limited 
to  Mr.  Cole's  appearance  before  the  committee,  the 
physical  situation  in  the  hearing  room  at  the  time 
he  was  asked  the  questions  and  responded  in  the 
manner  indicated,  at  the  hearing  in  Washington, 
D.  C. 

The  Court:    All  right. 

Mr.  Katz:  Now,  there  are  blank  spaces.  That 
simply  means  that  the  camera  was  not  being  focused 
on  him  at  that  particular  moment  by  the  cameraman. 
*  *  *  *  [764] 

Mr.  Katz:  Perhaps  this  would  make  it  easier: 
In  the  light  of  your  Honor's  ruling,  the  record  con- 
tains, before  Mr.  Cole,  a  statement  of  Mr.  McNutt, 
the  attorney  for  the  [765]  Producers'  Association 
and  it  would  probably  be  easier  if  they  went  in  se- 
quence, that  being  offered  by  us  as  part  of  what  the 
employers  did  before  Mr.  Cole,  and  so  exhibit  would 
be  a  composite  one  and  it  would  be  easier,  that  is, 
we  would  offer  both  Mr.  McNutt's  statement  about 
the  hearing  before  Mr.  Cole  testified  and  Mr.  Cole's 
testimony  and  then  we  would  not  have  to  block  off 
this  record,  and  we  so  offer  the  exhibit  at  this  time. 

The  Court:  All  right.  Is  there  any  objection  to 
receiving  them  in  that  order? 

Mr.  Katz:    And  then  we  could  go  right  strai^'ht 


700  Loew's  Incorporated  vs. 

(Testimony  of  Lester  Cole.) 

through.  Let  us  get  it  started  and  go  right  straight 

through. 

Mr.  Selvin:  All  right.  Now,  we  have  no  objection 
to  the  section  relating  to  Mr.  McNutt  being  shown. 
I  would  like  a  stipulation  that  the  statement  which 
Mr.  McNutt  is  shown  as  making  was  made  before  any 
of  the  10  men  had  testified,  that  it  was  made  or  posed, 
if  3^ou  want  to  put  it  that  way,  for  newsreel  purposes 
and  that  portions  of  it,  I  don't  know  exactly  which 
portions,  were  actually  incorporated  in  a  Fox  Movie- 
tone reel  which  was  distributed  throughout  the  na- 
tion. 

Mr.  Katz:    We  so  stipulate.  We  so  stipulate. 

Mr.  Selvin:  And  that  this  statement  he  is  mak- 
ing is  not  a  statement  that  he  made  before  the  com- 
mittee, but  is  simply  a  statement  he  made  publicly. 

Mr.  Katz :  A  statement  that  he  made  publicly  for 
the  [766]  newsreel  purpose. 

*  *  *  *  [767] 

(Whereupon  there  was  projected  on  the  screen 
the  figure  of  Mr.  Paul  V.  McNutt,  who  gave  the 
following  statement  during  such  projection:) 

^' There  is  only  one  way  to  tell  whether  there  is 
subversive  propaganda  on  the  screen.  The  pictures 
themselves  are  the  proof.  We  have  asked  the  Com- 
mittee to  give  us  the  names  of  suspect  pictures. 
The  Committee  has  refused.  Why?  No  evidence  has 
been  produced  at  these  hearings  that  the  pictures 
contain  any  subversive  propaganda,  and  the  truth 
is,  there  is  no  un-American  propaganda  on  our 
screen;  there  never  will  be,  and  we  will  never  use 
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the  right  of  free  speech  as  a  cloak  to  do  any  such 

thing. 

''We  rely  on  the  American  people  themselves  to 
judge  the  pictures  and  we  will  fight  to  continue  a 
free  screen  in  America.  We  fought  for  it  when  free- 
dom of  speech  was  challenged  before  a  Senate  com- 
mittee in  1941.  The  industry  asserted,  then,  its  right 
to  choose  the  material  to  be  used  on  the  screen.  It 
emphatically  reasserts  that  right  today  and  accepts 
full  responsibility  of  screen  conduct. 

''We  will  never  abandon  our  fight  to  maintain  a 
free  screen  in  America." 

(Whereupon  a  recording  was  repeated  of  Mr. 
Lester  Cole's  testimony  which  he  gave  before 
the  Committee  on  Un-American  Activities  of 
the  House  of  Representatives,  80th  [768]  Con- 
gress, First  Session,  and  a  moving  picture  of 
the  hearing  during  such  testimony  was  projected 
onto  the  screen  before  the  court  and  jury.) 

The  Court:    All  right. 

Mr.  Selvin:    Lights. 

Mr.  Katz:     The  plaintiff  rests. 

The  Court:  Let  the  record  show  that  there  was 
projected  on  the  screen  the  figure  of  Mr.  Paul  Mc- 
Nutt  who  gave  a  statement  which  has  already  been 
referred  to  in  the  evidence  and  there  was  also  pro- 
jected on  the  screen  before  the  jury  the  conversation 
which  occurred  from  the  moment  Mr.  Cole  was  sworn 
in  until  he  was  excused  from  the  stand,  and  photo- 
graphic scenes  of  him  in  action  while  he  is  answering 
some  of  these  questions  propounded  to  him,  and  that 
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they  were  projected  from  the  reel  which  has  been 
marked  as  plaintiff's  Exhibit  15  and  offered  by  the 
plaintiff  as  a  part  of  his  case.  All  right. 
Mr.  Katz:    The  plaintiff  rests. 
The  Clerk:     Is  plaintiff's  Exhibit  15  admitted, 
your  Honor? 

The  Court:  The  reel  which  has  been  identified 
only  will  be  received  as  plaintiff's  Exhibit  15.  All 
right. 

[Plaintiff's  Exhibit  15  consists  of  a  sound 
motion  picture  reel  depicting  and  recording  a 
statement  of  Paul  McNutt ;  and  the  appearance 
and  testimony  of  Lester  Cole  before  the  House 
Committee  on  Un-American  Activities.] 

*  *  *  *  [769] 

The  Court:  You  will  be  ready  to  proceed.  All 
risrht.  So  we  are  about  to  take  an  adjournment  until 
10 :00  o'clock  tomorrow.  First  of  all  I  want  to  explain 
to  you  that  the  session  so  far  as  you  are  concerned 
has  been  rather  brief  this  afternoon  and  this  was 
brought  on  by  the  fact  that  such  matters  required 
discussion  between  court  and  counsel,  and  in  our  con- 
ference we  determined  the  course  of  conduct  in  the 
case  as  to  certain  matters,  so  that  your  time  will  not 
be  taken  by  listening  to  arguments  which  do  not 
interest  you  at  all,  because  you  are  not  interested 
in  the  divergence  of  views  of  counsel  about  the  law. 
You  mil  get  the  law  in  the  form  of  instructions  to 
be  given  to  you  at  the  conclusion  of  the  case.  So  I 
desire  to  assure  you  that  the  time  was  profitably 
spent  and  time  was  gained  thereby.  [771] 

Now,  I  repeat  the  admonition  not  to  converse' 
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among  yourselves  nor  with  anyone  else  on  any  sub- 
ject connected  with  the  trial  nor  to  form  or  express 
an  opinion  thereon  until  the  cause  is  finally  sub- 
mitted to  you. 

You  may  hear,  through  the  witnesses  and  through 
documentary  evidence  which  may  be  presented  by 
the  defendant,  facts  which  may  change  or  affect  the 
complexion  which  the  testimony  you  have  so  far 
heard  has  placed  upon  the  matters  with  which  you 
are  concerned  in  this  case.  There  may  also  be  testi- 
mony which  may  contradict  the  version  of  conversa- 
tions or  occurrences  as  given  by  the  witnesses  for 
the  plaintiff.  It  will  be  up  to  you  to  resolve  the 
conflict. 

It  will  be  up  to  the  court  to  instruct  you  in  the 
instructions  as  to  the  criteria  to  be  used  in  determin- 
ing a  conflict  between  the  testimony  of  witnesses. 
Until  3^ou  have  heard  those  instructions,  you  are 
not  in  position  to  form  an  opinion  as  to  the  particular 
fact  as  to  which  there  may  be  contradiction. 

There  are  many  principles  of  law  to  be  covered  by 
instructions  which  are  in  the  process  of  being  em- 
bodied in  instructions  that  I  am  to  give  to  you. 

I,  myself,  have  not  yet  decided  as  to  the  ultimate 
form  and  under  our  procedure,  before  the  arguments 
will  be  presented  to  you,  we  Avill  again  excuse  you 
while  counsel  and  I  discuss  my  action  upon  sugges- 
tions for  instructions  that  they  [772]  have  made,  it 
being  the  requirement  of  the  law  that  I  inform  them 
in  advance  what  I  did  with  their  suggestions,  so 
they  will  be  freer  to  argue  to  the  jury  according  to 
the  theory  that  they  have  propounded  if  I  have 
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accepted  that  theory.  They  will  cover  a  great  variety 
of  topics. 

In  fact,  it  is  my  intention  in  this  case,  because  all 
my  instructions  are  always  in  writing,  and  because 
jurors  are  permitted  in  our  courts  to  have  the  in- 
structions if  they  so  desire,  to  divide  the  instructions 
into  various  parts  as  nearly  as  possible,  grouping 
all  of  them  together,  and  delivering  them  together 
with  an  indication  of  possibly  a  headline  characteriz- 
ing them,  so  that  if  you  look  at  them,  if  you  hear 
them  when  you  hear  them  and  if  you  look  at  them, 
you  will  see  that  each  group  relates  to  a  particular 
topic.  I  am  doing  this  in  this  case,  as  I  do  it  in 
many  cases  of  a  different  character,  where  the  range 
of  instructions  covers  several  fields  of  inquiry  and 
the  instructions  in  this  case  will  necessarily  follow, 
cover  several  fields  of  inquiry.  The  reason  T  am  tell- 
ing you  that  is  not  to  give  you  a  preview  of  what 
the  instructions  are  going  to  be,  but  to  emphasize  the 
importance  of  your  keeping  an  open  mind  until  all 
the  facts  are  in,  until  you  have  heard  the  instructions 
on  the  law,  before  you  make  up  your  opinion  as  to 
any  of  the  facts  which  you  will  be  required  to  find 
in  the  interrogatories  which  the  court  will  submit  to 
you.  [773] 

And  as  you  have  already  been  informed,  in  this 
case,  because  of  its  nature,  your  task  will  be  a  little 
more  difficult  than  that  of  the  average  juror,  in  the 
average  case,  because  this  is  what  we  call  a  declara- 
tory judgment  case.  You  are  not  going  to  have  sub- 
mitted to  you,  as  is  done  in  an  ordinary  case,  a  form 
of  verdict,  one  for  the  plaintiff  and  one  for  the  ' 
defendant  in  which  you  are  asked  to  either  decide  one  '■ 
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way  or  the  other  and  if  damages  are  awarded,  to  put 
the  amount  of  damages  in.  [774] 

You  are  not  going  to  be  asked  any  such  questions 
because  damages  are  not  involved  in  this  case.  You 
are  going  to  be  asked  two  or  three  questions,  each 
of  which  will  call  for  an  answer,  a  unanimous  an- 
sAver,  in  the  affirmative  or  in  the  negative,  each  of 
which  will  have  to  be  studied  separately.  So  that  your 
task  will  be  more  difficult  than  that  in  the  ordinary 
case  where  you  just  make  up  your  minds  as  to  whom 
is  going  to  win.  You  don't  do  that  in  this  particular 
case,  as  you  will  find  out  when  you  answer  the  par- 
ticular questions.  All  of  the  questions  will  relate,  of 
course,  to  the  one  question  you  are  going  to  deter- 
mine, and  that  is  the  only  question  that  is  before  yon, 
whether  the  conduct  of  the  plaintiff  before  the  Com- 
mittee had  the  effect  that  the  defendant  claims  it  did 
in  its  notice  of  suspension. 

Keep  your  minds  open  and  do  not  form  an  opinion 
as  to  any  of  the  matters  that  have  been  brought  before 
you  until  the  cause  is  finally  submitted  to  you. 
*  *  *  *  [775] 

Mr.  Selvin:  We  have  informed  counsel  for  the 
plaintiff,  your  Honor,  that  shortly  in  the  course  of 
presenting  the  defendant's  case,  that  we  propose 
to  offer  some  60  or  more  depositions  of  various  per- 
sons throughout  the  country.  Plaintiff's  counsel  have 
requested  that  they  have  an  opportunity,  outside  of 
the  presence  of  the  jury,  to  interpose  their  direct 
objections  which  they  have  to  all  or  at  least  parts 
of  all  of  those  depositions. 

I  am  somewhat  at  a  loss  as  to  what  is  the  best 
method  of  offering  the  depositions  expeditiously.  I 
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might  make  this  supplemental  statement :  These  depo- 
sitions were  taken  pursuant  to  a  stipulation  in  an- 
other action,  with  a  stipulation  that  they  might  be 
used  in  this  action  with  the  same  force  and  effect 
and  to  the  same  extent  as  though  expressly  taken 
in  this  action. 

They  were  taken  upon  written  interrogatories. 

We  have  here  at  the  moment  one  of  those  deposi- 
tions, which  for  our  purposes  at  least  could  serve 
as  a  typical  exemplar  of  at  least  a  number  of  those 
we  propose  to  offer. 

Mr.  Margolis :    Which  one  is  it  ? 

Mr.  Selvin :  And  it  may  be,  by  going  through  that 
particular  deposition,  that  we  can  receive  a  ruling  of 
sufficient  universality  so  that  both  sides,  then,  will 
be  able  to  determine  to  what  extent  the  remainder  of 
the  depositions  will  be  usable  if  at  all. 

Mr.  Margolis:  I  might  say,  your  Honor,  that  we 
agree  that  the  selection  of  one  or  two  depositions 
might  be  a  good  manner  of  sort  of  having  a  trial  run 
on  these  things,  but  I  can't  find  the  one  counsel  is 
referring  to. 
*  *  *  *  [780] 

Mr.  Selvin :  I  now  offer,  as  the  first  of  the  deposi- 
tions taken  pursuant  to  the  stipulation,  the  inter- 
rogatories which  have  just  been  marked  and  answers 
of  David  H.  Caplow. 

The  Clerk:  The  interrogatories  are  marked  De- 
fendant's Exhibit  D  and  the  deposition  of  David  H. 
Caplow  is  marked  [787]  Defendant's  Exhil)it  E, 
both  for  identification. 

The  Court:  All  right.  Let's  hear  what  you  have 
to  say. 
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Mr.  Margolis:  If  your  Honor  please,  we  object 
to  the  entire  line  of  questioning  as  set  forth  in  the 
direct  interrogatories  on  the  ground  that  it  is  in- 
competent, irrelevant  and  immaterial  and  particu- 
larly on  the  ground  that  the  method  selected  for 
attempting  to  prove  a  violation  of  the  morals  clause 
is  not  a  proper  method.  *  *  *   [788] 

The  Court:  No;  not  necessarily.  What  I  said 
about  the  editorials  doesn't  apply  to  but  one  phase  of 
the  case  and  that  is  injury  to  the  defendant  and  the 
business.  The  morality  clause  or  public  relations 
clause  provides  that  conduct  is  forbidden  which  in- 
jures— it  says  **or  prejudices  the  producer  or  the 
motion  picture  theatrical  or  radio  industry  in  gen- 
eral." That  clause  is  like  a  special  damage  clause. 
As  T  stated  to  you  in  chambers  yesterday  or  during 
the  course  of  the  discussions,  it  is  no  longer  the  law 
that  a  corporation  may  not  be  injured  in  its  reputa- 
tion. The  old  law  used  to  be  that  you  couldn't  hurt 
a  corporation  unless  you  did  something  which  af- 
fected its  income.  The  present  law  is  that  a  corpora- 
tion has  a  reputation  and  you  can  injure  its  reputa- 
tion by  making  a  derogatory  statement  about  the 
manner  of  its  doing  business.  For  instance,  if  you 
state  of  a  bank  that  they  are  conducting  their  bank- 
ing business  according  to  the  standards  of  a  pawn- 
broker, that  would  reflect  upon  the  business  of  the 
bank.  Not  that  a  pawnbroker  isn't  a  legal,  legitimate 
business,  but  it  is  considered  lower  than  a  bank  and 
I  the  banks  are  supposed  to  have  higher  standards  of 
!  dealing  with  persons  and  not  indulge  in  the  practices 
;  and  the  type  of  overcharges  which  are  commonly 
attached  to  the  pawnbrokerage  business,  where  their 
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conduct  [789]  is  not  regulated  by  statute.  So  that  is 
the  fact.  Whether  that  Avas  the  injury  or  not  can  be 
proved  in  tA¥0  ways.  You  can  argue  to  the  jury  that 
the  conduct  was  of  a  character  that  would  have  that 
effect.  I  am  making  this  statement  for  the  record 
because  some  of  this  was  discussed  yesterday  in 
chambers  and  didn't  get  into  the  record  at  all.  I 
think  I  ought  to  make  that  statement  now  so  you 
will  understand  what  is  in  my  mind  before  I  rule. 

So  that  as  to  the  effect  on  the  community,  as  to  the 
libelous  effect,  shall  we  call  it,  as  to  being  shocking 
on  the  community,  I  am  still  of  the  view  at  the  present 
time  that  the  editorials  have  no  bearing  on  the  matter, 
although  I  may  say  this,  that  if  this  is  opened  up 
through  the  offer  of  the  defendant,  I  may  change  my 
mind  and  you  may  change  your  mind  as  you  indi- 
cated there,  because  if  we  open  it  up,  we  might  as 
well  let  everything  in. 

In  other  words,  if  the  defendant  chooses  as  a  way 
of  defending  the  case,  which  they  have  a  right  to,  of 
showing  actual  injury,  then  the  whole  case  is  opened 
up,  including  your  offer.  Remember,  I  warned  coun- 
sel of  that.  You  offer  to  prove  that  in  fact  they 
weren't  injured  and  bring  in  not  only  this  company 
but  all  the  other  companies,  to  show  what  their 
profits  were  in  general  and  also  on  the  pictures  here, 
but  I  am  merely  referring  to  some  of  the  respon- 
sibilities that  we  have  discussed  privately.  Of  course, 
it  is  up  to  the  defendant,  if  they  choose  to  base  their 
defense  upon  actual  injury,  it  is  up  to  them  to  do  so. 
I  merely  repeat  what  I  have  said  before,  that  if  they 
do,  in  other  words,  that  if  I  sustain  their  position 
in  this  case,  then  I  will  allow  you,  as  I  said  two 
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weeks  ago,  to  counteract  it  by  showing  that  regard- 
less of  what  the  American  Legion  posts  did — and  I 
am  a  member  of  the  American  Legion  post,  in  fact 
I  am  proud  of  having  been  a  member  of  the  Post 
No.  8  for  over  30  years,  and  I  have  a  certificate  [791] 
certifying  to  the  fact,  so  I  am  making  that  statement 
so  there  will  be  no  misunderstanding  that  by  what  I 
am  saying  I  am  criticizing  the  type  of  organizations 
that  they  have  chosen,  the  American  Legion  or  the 
Veterans  of  Foreign  Wars  or  the  Daughters  of  the 
American  Revolution,  I  don't  know  what  societies 
they  have  chosen,  but  if  they  do  that  to  show  preju- 
dice, then  they  will  be  permitted,  and  I  state  that 
as  emphatically  as  I  said  it  in  chambers,  to  show 
that  as  a  rule,  as  a  matter  of  fact,  regardless  of  what 
these  people  did,  they  weren't  actually  hurt  because 
these  very  pictures  by  these  very  people  continued 
to  be  exhibited  and  they  didn't  junk  them,  they  did 
not  put  them  in  the  morgue,  but  they  exhibited  them 
and  they  actually  made  money. 

Now,  upon  that  issue,  I  take  this  to  be  a  part  of 
their  testimony  bearing  upon  actual  injury,  not  the 
mere  effect  as  to  which  I  said  proof  could  not  be 
given,  but  actual  injury. 

Therefore,  a  corporation,  for  instance,  in  libel,  in 
an  action  for  libel  a  corporation  could  do  one  of 
two  things.  They  could  rely  upon  the  effect  of  the 
article  itself.  They  could  also  show  and  plead  special 
damage,  you  see.  Now  in  this  case  they  did  not  have 
to  plead  special  damage.  They  can  show  it  and  I 
gather  that  the  object  of  this  testimony  is  to  show 
not  only  that  it  was  of  a  character  that  prejudiced 
them,  but  that  various  organizations,  such  as,  for 
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instance,  the  act  of  the  Cook  County  Counsel  of  the 
Veterans  of  the  [792]  World  War  of  the  United 
States,  which  I  assume  was  in  Illinois  because  that 
is  the  county  in  which  Chicago  is  located — what  was 
the  beginning  of  my  thought? 

(Record  read  by  reporter  as  follows :) 

("They  could  also  show  and  plead  special  damage. 
Now  in  this  case  they  did  not  have  to  plead  special 
damage.  They  can  show  it  and  I  gather  that  the  ob- 
ject of  this  testimony  is  to  show — ") 

The  Court:  — to  show  prejudice  resulting  from 
positive  action  on  the  part  of  various  patriotic  or- 
ganizations relating  to  the  pictures  to  be  produced, 
pictures  with  the  making  of  which  these  ten  men 
were  connected. 

So  if  for  that  limited  purpose  these  are  admitted, 
of  course,  as  I  told  you  before,  it  will  enable  you  to 
show  that  other  organizations  actually  didn't  and 
also  to  show  that  whether  they  did  or  not,  the  box 
office  remained  the  same,  so  you  can  argue  to  the 
jury  that  regardless  of  what  somebody  said  or  didn't 
say,  ultimately  the  proof  of  the  pudding  is  in  the 
eating,  and  when  you  claimed  in  chambers  when  we 
were  discussing  the  subpoenas  not  only  directed  to 
this  defendant  but  to  other  members  of  the  motion 
picture  industry,  they  can  show  that  there  was  no 
diminution  of  the  intake  from  the  pictures  made  by 
Mr.  Cole — let  us  limit  it  to  him,  that  you  will  be 
allowed  to  show  that,  so  that  you  will  be  able  to 
argue  to  the  jury  that  regardless  of  what  [793]  these 
people  said,  that  the  people  still  went  to  see  the 
pictures  and  that  they  still  brought  in  money. 
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Mr.  Selvin :  May  I  say  just  a  word,  your  Honor, 
which  perhaps  might  clarify  your  Honor's  deter- 
mination of  this  matter? 

The  Court:    Yes. 

Mr.  Selvin :  These  depositions  are  being  and  will 
be  offered  by  us  for  the  identical  purpose  and  only 
for  the  purpose  for  which  the  editorials  were  to  be 
offered  which  we  discussed.  We  do  not  contend  that 
these  depositions  prove  financial  or  monetary  injury. 
We  do  not  offer  them  for  the  purpose  of  proving 
that. 

We  offer  them  for  the  purpose  of  showing  the 
effect  of  the  conduct  to  which  we  have  reference  upon 
the  various  segments  of  the  community  and  we  pro- 
pose to  show  that,  that  being  a  matter  of  what  you 
might  call  a  collective  state  of  mind,  by  discussions 
and  conduct  of  people  whose  state  of  mind  is  in 
question. 

The  Court:  Mr.  Selvin,  in  September  of  next 
year  I  will  celebrate  my  fortieth  year  of  admission 
to  the  bar.  I  have  had  a  long  career,  twenty-one 
years  of  which  has  been  on  the  bench  of  this  com- 
munity, eight  years  as  judge  of  the  Superior  Court 
and  now  my  fourteenth  year  as  judge  of  this  court. 
I  know  juries  in  this  community  and  elsewhere,  and 
if  that  testimony  is  offered  for  one  purpose,  the 
!  judge  doesn't  exist  who  [794]  has  il[\Qi  Solomonic 
!  wisdom  and  ability  to  tell  the  jury  that  you  are  to 
;  consider  it  for  one  purpose  or  for  another.  It  re- 
'  minds  me  of  the  situation  which  used  to  arise  in 

I  libel  cases  and  which  arose  in  many  of  the  libel  cases 

I I  tried  in  this  community,  such  as  Snively  against 
the  Los  Angeles  Record,  Earle  against  the  Los  An- 
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geles  Record  and  Scott  against  the  Los  Angeles 
Record  where,  under  the  defense  of  diminution  of 
damages,  we  started  to  prove  the  source  of  our  in- 
formation. We  did  not  plead  the  truth,  because  we 
could  not  prove  the  truth,  but,  before  we  got  through 
before  the  jury,  there  wasn't  a  person  on  that  jury 
who  could  distinguish  whether  we  were  offering  it 
for  one  purpose  or  another,  and  we  were  doing 
exactly  what  you  are  doing,  we  were  doing  it  in  just 
as  good  faith  as  you  are  doing  it,  we  were  offering  it 
for  a  limited  purpose,  but  you  can't  disassociate  them 
in  the  minds  of  the  jury.  And  if  they  are  of  a  char- 
acter that  might  be  considered  by  the  jury,  the  mere 
fact  that  you  limit  that  would  not  prevent  me  from 
allowing  them,  in  anticipation,  that  the  jury  might 
consider  them  as  actually  harmful  to  the  industry,  to 
show  profit  as  an  element  of  harm. 

Mr.  Selvin:  May  I  comment,  first,  your  Honor, 
that — 

The  Court:  Furthermore,  I  am  not  prepared  yet 
— I  have  not  ruled  definitely  on  the  editorials  and 
counsel  have  indicated  that  they  haven't  made  up 
their  minds  as  to  whether  they  might  not  agree  to 
them.  [795] 

My  mind  is  in  a  sort  of  flux,  as  I  told  you.  I  am 
studying  this  case  all  the  time  and  between  last 
night  and  today  I  changed  my  mind  about  some  of 
the  instructions  and  I  am  rewriting  several.  My  mind 
is  in  a  state  of  constant  flux  and  subject  to  change  at 
any  moment,  and  I  may  state,  I  have  not  definitely 
said  that  I  would  not  allow  the  editorials  to  go  in. 

Mr.  Selvin:     I  understand. 

The  Court :     I  may  allow  them  to  go  in  and  these 
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to  go  in  and  open  the  whole  thing  up,  but,  if  I  do,  I 
am  going  to  allow  them  whether  you  claim  that  you 
are  offering  them  for  one  purpose  or  another— no.  I 
will  put  it  this  way:  I  want  to  be  fair  wdth  you  so 
that  you  may  not  claim  that  you— of  course,  when 
you  make  an  offer,  you  are  charged  with  any  con- 
sequences of  the  offer  and  if  by  reason  of  what  you 
do  I  take  an  attitude  as  to  other  evidence  which  you 
have  no  right  to  anticipate,  you  can't  claim  that  as  a 
defense  because  I  am  not  going  to  warn  you  in  ad- 
vance what  I  will  do  if  you  take  a  certain  step,  but  in 
this  particular  case,  we  discussed  this  problem  in 
chambers  about  two  weeks  ago  in  the  presence  of 
not  only  yourselves  but  in  the  presence  of  other  rep- 
resentatives of  other  motion  picture  industries,  and 
at  that  time  I  made  the  statement  that  I  could  not 
at  that  present  stage  say  whether  profits  were  ma- 
1  terial  or  not,  but  that  if  proof  is  offered  on  the  part 
I  of  the  defendant  of  actual  harm  other  than  the  mere 
I  effect  of  the  articles  themselves,  that  [796]  it  may 
i  become  material  and  I  would  require  you  and  the 
others  to  furnish  that  information  so  that  it  may  be 
available  in  case  I  decide  it  comes  in. 

So  that  I  am  merely  repeating  here,  for  the  rec- 
ord— I  forget  whether  we  had  the  reporter  in  there 
at  that  time,  I  don't  think  we  did,  because  we  were 
all  standing  up  and  I  know  we  would  not  be  stand- 
ing up  if  we  had  a  reporter  there. 
Mr.  Selvin:     No,  we  didn't. 

The  Court:  All  right.  I  am  merely  stating  here 
what  I  have  already  told  you,  that  in  fairness  to  the 
plaintiff  in  this  case,  if  you  offer  any  evidence  which 


714  Loew's  Incorporated  vs. 

may  be  considered  by  the  jury  in  determining 
whether  prejudice  actually  resulted,  then  they  can 
offset  it  by  showing  that  profits  actually  did  not  di- 
minish and  then  it  is  for  you  to  argue  to  the  jury  as 
to  what  effect  is  to  be  given  to  it.  I  am  talking  merely 
about  the  admissil)ility  of  the  testimony  and  I  would 
be  inclined  to  admit  it  for  the  reason  that  I  believe 
that  these  cannot  show  public  opinion,  because  even 
if  the  editorials  are  admitted  as  indicating  what  goes 
to  create  public  opinion,  what  jou  are  trying  to  show 
is  actual  resolutions  not  to  patronize  the  pictures  pro- 
duced, you  are  trying  to  show  public  boycott  through 
a  resolution  for  a  boycott  and  when  you  do,  when  the 
jury  is  drawing  that  kind  of  an  inference,  it  is  open 
to  them  to  show  that  in  reality  your  boycott  didn't 
amount  to  anything  because  your  box  office,  as  you 
call  it,  [797]  was  not  affected  by  these  resolutions. 

Mr.  Selvin:  All  I  said  and  attempt  to  say,  your 
Honor,  so  that  the  court  vnll  not  be  under  any  mis- 
apprehension as  to  the  purpose  for  which  we  offer 
this  testimony  and  the  effect  of  it  which  we  intended 
to  argue  if  admitted,  is  that  it  was  offered  for  the 
same  purpose  and  only  for  the  same  purpose  as  the 
editorials. 

If  your  Honor  believes  that  other  conclusions  may 
be  drawn  from  their  testimony  which  cannot  be  dis- 
sipated by  either  the  ordinary  or  extraordinary  type 
of  instruction,  then  I  admit  that  as  a  matter  of  dis- 
cretion your  Honor  probably  has  a  right  to  exclude 
the  evidence,  for  that  reason. 

The  Court:  No,  no.  I  won't  take  that  right.  I 
won't  do  that.  No,  no.  That  would  not  be  reviewable. 
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That  would  not  give  me  a  good  enough  record.  No.  If 
you  offer  it  for  one  purpose  only,  I  have  a  right  to 
admit  it  for  all  purposes,  you  grant  that,  whether 
you  take  advantage  of  it  or  not,  you  see  the  point,  but 
I  am  not  going  to  commit  myself  in  advance  and  ex- 
clude them  because  if  I  feel  that  they  are  admissible 
for  one  purpose,  I  will  admit  them,  and  then  allow 
them  to  overcome  by  evidence  any  conclusions  that 
may  be  made  by  the  jury  as  to  any  actual  harm.  That 
is  all  I  am  saying. 

Mr.  Selvin:  Now,  may  I  suggest  an  analogy  in 
that  regard  ?  That  goes  back  to  the  discussion  which 
we  had  yesterday  in  chambers  which  is  also  not  on 
the  record.  [798] 


*  *  *  * 


Mr.  Selvin :  The  analogy  I  refer  to,  now  this  goes 
to  the  phase  of  your  remarks  where  you  say  if  it  is 
admitted  at  [799]  all,  it  presumably  will  be  admitted 
for  all  purposes  and  not  the  limited  purposes  which 
we  indicate  and  as  a  consequence  the  door  will  be 
open  to  the  plaintiff  to  dispel  what  is  felt  to  be  the 
impression  which  will  result  from  this  testimony.  In 
our  discussion  yesterday  I  pointed  out  to  the  court 
that  there  had  been  testimony  in  this  cause,  and  I  am 
trying  to  think  whether  over  our  objection  or  not, 
but  it  is  immaterial — testimony  in  this  case  as  to 
I  what  had  occurred  at  the  Waldorf  and  of  the  is- 
I  suance  of  a  statement  of  policy  in  its  relation  not 
j  only  to  Mr.  Cole  but  in  its  relation  to  all  of  the  ten 
men  affected  by  it.  I  pointed  out  at  that  time  that  in 
my  opinion  that  the  purpose  which  the  plaintiff  had 
in  mind  in  introducing  that  testimony  w^as  to  enaljle 
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them  to  argue  to  the  jury,  mentioned  frequently  in 
the  course  of  the  proceedings  in  the  presence  of  the 
jury,  the  fact  that  there  was  a  blacklist,  and  that  be- 
cause of  the  impression  conveyed  by  that  testimony 
in  its  broad  scope,  notwithstanding  the  limited  pur- 
pose for  which  it  might  have  been  offered,  we  were 
entitled  to  dissipate  that  impression  by  going  into 
the  entire  question  of  what  these  ten  men  had  done 
in  relation  to  its  effect  in  the  action  represented  by 
the  statement  of  policy,  and  your  Honor  has  indi- 
cated and  I  assume  that  you  will  make  the  ruling, 
w^hen  the  evidence  is  offered,  that  we  wouldn't  be 
permitted  that  broad  a  scope. 

The  Court:  I  may  change  my  mind  as  to  that, 
too.  [800] 

Mr.  Selvin :     I  trust  that  your  Honor  will. 

The  Court :     I  am  not  through. 

Mr.  Selvin :  I  trust  that  your  Honor  will  in  that 
regard. 

The  Court :  I  may,  but  we  will  see  what  the  scope 
of  the  testimony  is.  In  other  words,  if  I  do  not  keep 
this  case  within  the  groove  that  I  laid  down  for  it, 
namely,  that  the  question  of  the  effect  of  the  conduct 
is  one  for  the  jury  as  members  of  the  community  who 
are  to  determine  whether  the  conduct  has  that  effect ; 
just  as,  for  instance,  if  a  man  had  a  broken  leg  and 
you  sued  for  general  damages,  you  put  evidence  on 
that  the  man's  leg  was  broken,  you  put  evidence  on 
that  in  effect  it  would  take  so  long  to  heal,  but  you 
don't  put  anybody  on  the  stand  to  testify  that  it  is 
w^orth  $25,000  to  have  a  broken  leg.  They  are  told  in 
determining  what  general  damages  are  that  they  are 
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to  judge  by  their  own  experiences  as  members  of  the 
community,  considering  certain  elements.  This  is 
something  that  I  thought  of.  For  instance,  last  night 
I  thought  about  it,  about  1:00  o'clock  this  morning, 
another  analogy :  so  that  we  are  in  the  same  position 
when  we  have  a  person  who  is  suspended  because  he 
had  broken  not  the  defendant's  leg,  you  see,  but  a 
code  of  morals  which  isn't  specified,  which  is  couched 
in  general  terms,  shocking  to  the  community. 

It  is  my  view  that  the  only  question  that  should  go 
to  the  jury  is  whether  the  conduct  was  such  as  to 
have  that  result  [801]  in  the  minds  of  persons  whose 
opinion  we  follow  and  whose  standards  of  right  con- 
duct we  adopt,  and  to  enable  them  to  do  that  we  have 
placed  before  them  the  conduct,  we  have  allowed 
great  scope  of  cross-examination  as  to  the  motivation 
of  the  conduct,  whether  it  was  the  act  of  a  single  per- 
son and  the  act  of  others.  In  my  view  that  and  evi- 
dence on  the  part  of  the  defendant  going  to  the  same 
issues  are  relevant;  that,  too,  on  the  basis  of  that 
showing,  on  the  basis  of  Mr.  Mayer's  statement  as  to 
the  causes  that  led  to  the  action  which  is  in  the  record, 
on  the  basis  of  Mr.  Mannix'  statement,  on  the  basis 
of  such  additional  testimony  as  you  may  offer 
through  Mr.  Eric  Johnston  or  any  of  the  other  per- 
sons whose  names  you  have  mentioned  as  possible 
witnesses,  the  jury  are  going  to  determine  whether 
this  "leg"  of  the  motion  picture  industry,  as  I  call 
j  it,  was  broken.  They  are  not  going  to  be  called  upon 
I  to  say  how  much  damage  was  done,  but  they  are  going 
I  to  determine  whether  the  conduct  of  the  plaintiff 
harmed  the  defendant,  not  in  terms  of  money  but  as 
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shocking  the  community  and  the  like.  This  is  a  new 
angle  that  I  thought  of  since  last  night,  and  your 
statement  gave  me  an  opportunity  to  suggest  that 
as  another  analogy  that  we  haven't  discussed. 

We  have  exhausted  the  law  on  lil^el,  including  my 
own  books  on  the  subject,  and  I  have  exhausted  all 
the  library  law  on  libel.  [802] 

Now  I  have  a  new  one  on  the  law  of  general  dam- 
ages. 

So,  to  sum  it  up,  I  believe  that  with  these  facts 
before  the  jury,  the  jury  are  in  position  without  any 
aid  of  commentators  or  editorial  pundits,  Walter 
Lippmans,  Walter  Winchells,  Peglers  and  Jimmy 
Fidlers,  and  the  women,  Louella  Parsons  and  the 
others,  and  my  colleagues  of  the  American  Legion,  to 
tell  them  whether  as  a  fact  they  as  a  part  of  the 
community  were  shocked.  Now,  that  is  the  question 
that  I  have  in  mind. 

Mr.  Selvin:  May  I  confer  with  Mr.  Walker  for 
just  a  moment  and  then  I  will  make  a  final  state- 
ment ? 

The  Court:  Yes.  Before  you  answer,  I  want  to 
make  this  final  statement.  I  want  to  sum  up.  In  fact, 
I  will  take  a  recess  while  you  consult  with  him.  I 
want  to  make  this  final  statement  and  that  is  this :  if 
you  look  in  the  record  you  will  find  that  from  the 
beginning  of  this  case  I  have  consistently  overruled 
the  contention  of  the  plaintiff  that  this  case  pre- 
sented purely  a  question  of  law  and  no  question  of 
fact. 

I  denied  the  motion  for  summary  judgment  when 
it  was  made  way  back  in  March.  I  denied  it.  It  was 
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in  March,  the  day  I  wrote  the  opinion— I  think  it 
was  early  in  April. 

A  similar  motion  for  summary  judgment  was  made 
and  the  motion  for  summary  judgment  was  based 
on  the  proposition  that  I  as  a  judge  should  determine, 
as  I  would  in  a  libel  case,  [803]  whether  this  conduct 
had  that  effect,  and  they  wanted  me  to  so  determine. 

If  I  agreed  that  that  is  only  a  question  of  law 
and  decided  the  question  either  yes  or  no,  there 
would  be  nothing  to  present  to  the  jury,  because  if 
I  held  that  the  conduct  had  that  effect,  there  was  no 
lawsuit  left. 

If  I  held  that  the  conduct  didn't  have  that  effect, 
there  was  no  lawsuit  left  so  far  as  you  are  concerned 
—rather  I  should  say  there  was  no  lawsuit  left  so  far 
as  the  plaintiff  is  concerned. 

If  I  held  it  didn't  have  such  effect,  there  was  no 
lawsuit  so  far  as  you  are  concerned  and  they  were 
entitled  to  a  declaration  in  their  favor. 

But  I  have  come  to  the  conclusion— I  have  been 
reinforced  in  the  conclusion  that  my  contention  is 
correct  to  such  an  extent  that  I  informed  you  yester- 
day in  chambers  and  stated  to  the  jury  generally  that 
I  will  submit  to  the  jury  in  the  form  of  two  or  three 
questions,  which  are  really  a  modification,  condensa- 
tion of  five  that  you  have  submitted,  the  question 
whether  the  conduct  subjected  the  plaintiff  to  ridi- 
cule and  obloquy— the  words  from  the  definition  of 
libel  seem  to  come  into  my  mind,  whatever  the  phrase 
is — whether  they  shock  the  community  or  whether 
they  prejudice.  Now,  you  may  assume,  now,  that  as 
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to  that  point  I  will  not  change  my  mind  and  am  tell- 
ing you  so.  [804] 

So  that  at  the  present  time  I  agree  with  you,  with 
your  contention  throughout  that  it  is  a  question  of 
fact  for  the  jury  to  determine.  I  am  not  saying  what 
effect  I  am  going  to  give  to  the  finding  of  the  jury 
one  way  or  the  other.  That  is  a  problem  that  we  will 
not  reach  until  the  jury's  verdict  is  in,  until  the  mat- 
ter has  been  brought  before  me  for  making  the  final 
judgment,  I  being  the  only  one  who  can  make  it.  I  am 
not  doing  that,  but  I  am  saying  merely  that  I  agree 
mth  you  that  so  far  as  the  jury  is  concerned,  this 
presents  a  question  of  fact. 

Whether  later  on  the  finding  of  the  jury  affects 
me  in  the  type  of  declaratory  judgment  is  an  entirely 
different  question  which  we  can't  reach  until  that 
eventuality  has  come  to  pass  and  you  and  other  coun- 
sel have  had  an  opportunity  to  argue  what  effect  the 
answer  of  the  jury  to  the  questions  should  be  given 
in  the  declaration  to  be  made  by  the  court. 

Xow,  if  you  want  to  recess,  I  will  give  you  and 
myself  a  recess  while  you  discuss  the  matter  and  we 
will  come  back. 

Mr.  Selvin :  I  have  discussed  it  with  Mr.  Walker 
and  before  we  take  the  recess  I  will  make  this  state- 
ment and  I  will  make  it  short,  because  I  don't  want 
to  say  anything  that  might  prompt  your  Honor  to 
change  his  mind  on  the  subject  on  which  you  have 
just  said  you  would  not  change  your  mind,  but  in 
view  of  the  discussions  we  have  had  an  expressing 
[805]  apology  for  having  taken  up  the  time  of  the 
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court,  we  will  withdraw  the  offer  which  has  been  un- 
der discussion. 

The  Court :     All  right.  I  talked  you  into  it. 

Mr.  Selvin :     You  talked  me  out  of  it.  [806] 


*  *  *  * 


The  Court:  Let  the  record  show  the  jury  is  in 
the  box.  Proceed. 

Mr.  Selvin :  At  this  time,  may  it  please  the  court, 
we  should  like  to  offer  in  evidence  a  motion  picture 
shoAving,  substantially  in  the  same  form  as  did  the 
picture  of  Mr.  Cole  shown  yesterday,  the  testimony 
and  conduct  before  the  Un-American  Activities  Com- 
mittee of  all  of  the  10  men  who  have  heretofore  been 
referred  to  in  evidence.  I  understand  that  it  is  agreed 
that  the  proposed  motion  picture  correctly  reflects 
the  proceeding  but  that  substantive  objections  other- 
wise are  reserved. 

Mr.  Katz:  To  which,  on  behalf  of  the  plaintiff 
Lester  Cole,  we  interpose  the  objection  on  the  ground 
that  it  is  immaterial.  This  is  an  action  involving  Mr. 
Lester  Cole's  contract  with  his  employer  and  in  the 
notice  of  suspension  it  is  Mr.  Cole's  acts  and  conduct 
for  which  his  contract  is  sought  to  be  suspended.  We 
object  to  that  on  that  ground,  in  the  light  of  the  con- 
tract itself,  the  notice  of  suspension  that  was  sent, 
and  the  fact  of  the  statement  of  Mr.  Cole,  and  the 
picture  of  Mr.  Cole  before  that  committee  has  al- 
ready been  exhibited.  There  is  no  materiality  at  this 
time,  at  least  at  this  stage  of  the  proceedings,  what 
nine  or  10  or  any  number  of  other  persons  may  or 
may  not  have  said  or  done  before  the  committee. 
Mr.  Selvin :     We  have  heretofore  indicated  to  your 
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Honor  [807]  our  views  upon  that  subject  and  I  don't 
believe  it  is  proper  for  me  to  comment  at  this  time 
beyond  saying  I  think  your  Honor  is  familiar  with 
our  position. 

The  Court:  I  will  do  this.  I  will  at  the  present 
time  sustain  the  objection.  Or,  to  put  it  the  other 
way,  I  mil  sustain  the  objection  to  the  presentation 
of  the  motion  picture  at  the  present  time.  I  will  state 
for  the  record,  as  I  understand  it,  the  theory  upon 
which  you  present  it  is  that,  because  certain  action 
relating  to  all  employees  in  the  same  category  pre- 
ceded the  action  of  the  defendant  with  relation  to  this 
particula]'  contract,  you  feel  that  these  are  admis- 
sible as  showing  all  of  the  facts  which  the  committee 
may  have  had  before  it.  It  may  well  be  that  the  turn 
that  your  testimony  may  take,  through  testimony  of 
-v^dtnesses  to  be  given,  might  warrant  later  on  the 
repetition  of  the  offer  but  I  am  satisfied  that  at  the 
present  time  the  acts  of  the  other  10  or  of  the  other 
nine,  rather,  should  not  be  shown  to  the  jury  because 
they  are  not  material  to  the  controversy.  But,  if  I 
should  allow  some  additional  facts  to  be  brought  in, 
which  are  not  before  the  court,  as  going  to  the  entire 
background,  I  want  to  reserve  to  you  the  right  to  re- 
peat the  offer  after  such  additional  facts  have  been 
presented. 

Mr.  Selvin:  Thank  you,  your  Honor.  I  may  say 
that  it  was  our  intention  to  request  leave  to  renew 
the  offer  after  certain  other  evidence  had  come  in. 

[808] 


*  *  *  * 
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MAURICE  BENJAMIN, 

a  witness  for  the  defendant,  being  first  duly  sworn, 
testified  as  follows: 

The  Clerk :    What  is  your  name,  please  ? 

A.     Maurice  Benjamin. 

Direct  Examination 
By  Mr.  Selvin : 

Q.     Where  do  you  live,  Mr.  Benjamin? 

A.    433  South  Ogden  Drive,  Los  Angeles. 

Q.     What  is  your  business  or  occupation? 

A.     Lawyer. 

Q.     With  what  firm  are  you  connected  ? 

A.     Loeb  &  Loeb. 

Q.  Is  that  the  firm  which  represents  generally 
in  this  area  Loew's  Incorporated,  the  defendant  in 
this  action  ?  A.     That  is  correct. 

Q.  You  have  heard  reference  in  the  courtroom 
here,  have  you  not,  to  certain  hearings  that  took  place, 
between  October  20th  and  30th,  before  the  House  Un- 
American  Activities  Committee  ?  A.     I  have. 

Q.    Were  you  present  at  those  hearings? 

A.    I  was.  [817] 

Q.  At  what  portion  of  those  hearings  were  you 
present  ? 

A.     I  was  present  throughout  the  hearings. 

Q.     October  20th  to  and  including  October  30th  ? 

A.     That  is  correct. 

Q.  In  what  capacity  were  you  present  at  those 
hearings  ? 

A.  I  was  there  as  a  representative  of  Loew's  In- 
corporated and  as  one  of  the  representatives  of  the 
Motion  Picture  Association. 
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Q.  As  a  representative,  do  you  mean  an  execu- 
■♦:ive  representative  or  a  legal  representative? 

A.     X'A  a  legal  representative. 

Q.  Were  you  at  any  time  involved,  at,  during, 
before  or  after,  those  hearings,  employed  or  author- 
ized b}"  Loevv's,  Incorporated,  to  give  any  form  of 
directions,  instructions  or  suggestions  to  any  of  its 
employees '^if  A.     I  was  not. 

Mr.  Katz:  Just  a  moment.  To  which  we  object 
^pon  the  ground  it  is  immaterial. 

The  Court:     What  is  the  question? 

(Question  read  by  the  reporter.) 

The  Court':  Overruled.  It  is,  generally,  to  give 
the  scope  of  his  authority. 

A.     I  was  not  so  authorized. 

Q.  (By  Mr.  Selvin)  :  I  take  it,  in  view  of  your 
testimony,  [818]  that  you  were  actually  present 
during  the  time  that  Mr.  Cole  appeared  before  the 
Committee?  A.     I  was. 

Q.  You  have  heard  the  testimony  here  with  re- 
spect to  nine  other  men  who  have  been  referred  to 
as  the  ten  men  who  appeared  before  the  Commit- 
tee? A.     I  have. 

Q.  Were  you  present  during  the  time  that  all 
of  those  men  testified?  A.     I  was. 

Q.  I  take  it,  then,  that  you  saw  and  observed 
what  they  did  and  heard  what  they  said? 

A.     T  did. 

Mr.  Katz:     Wait  a  minute.    I  object  to  that  on 

the  sfround  it  is  immaterial. 


J 
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The  Court:  Go  ahead.  I  think  that  is  a  per- 
missible r,hort-cut.    Go  ahead. 

A.     T  did;  yes. 

Q.  (By  Mr.  Selvin)  :  After  the  hearings  had 
been  concluded,  did  you  discuss  with  any  executive 
or  officer  of  Loew's,  Incorporated,  the  matters  that 
you  had  seen  or  observed  at  these  hearings  ? 

A.     T  believe  I  did;  yes. 

Q.     With  whom? 

Mr.  Katz:  To  which  we  object  on  the  ground  it 
IS  immaterial.  [819] 

The  Court:     Overruled. 

A.  Mr.  J.  Kobert  Rubin,  vice  president  and  gen- 
eral counsel  of  Loew's,  Incorporated,  and  I  believe 
also,  separately,  with  Mr.  Nicholas  Schenck,  presi- 
dent of  Loew's,  Incorporated. 

Q.     About  when  did  those  discussions  take  place? 

A.     About  the  3rd  or  4th  of  November,  1947. 

Q.  And  to  which  one  of  them  did  you  talk  first, 
as  you  recall? 

A.     Probably  to  Mr.  Rubin. 

Q.  Was  anyone  else  present  at  the  time  besides 
the  two  of  you?  A.     I  believe  not. 

Q.  What  did  you  tell  Mr.  Rubin  with  respect 
to  what  you  had  seen  and  observed  at  the  hearing 
with  respect  to  these  ten  men? 

Mr.  Katz-  To  which  we  object  on  the  ground 
it  is  incom])etent  and  immaterial,  hearsay,  and  out- 
side of  the  presence  of  the  plaintiff.  A  report  by 
Mr.  Benjamin  to  someone  else  in  the  organization, 
for  which  he  says  he  was  an  attorney,  is  certainly 
not  in  any  way  material  in  this  case. 
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Mr.  Se]\'in:  I  can't  see,  your  Honor,  how  it  dif- 
fers from  the  report  which  Mr.  Kenny  made  to  his 
people  with  respect  to  the  Shoreham  conference,  in 
the  first  pbce,  and,  in  [820]  the  second  place,  it  is 
offered  solely  at  this  time  for  the  purpose  of  show- 
ing the  information  which  the  responsible  heads 
of  Loew's  acquired  and  with  respect  to  which  they 
took  the  action  which  is  in  controversy  here. 

]\Ir.  Katz:  I  don't  think  any  preliminary  inves- 
tigations or  discussions  prior  to  the  meeting  at 
which  this  action  was  taken  are  material. 

Mr.  Selvin:  I  intend  to  connect  it  up  by  show- 
ing that  the  mtn  to  whom  he  talked  were  present  at 
the  meeting  in  question. 

The  Court:  If  you  merely  want  to  ask  him  to 
identify  the  persons  so  as  to  wshow  who  the  persons 
were  at  the  meeting,  I  will  allow  you  to  do  that, 
but  not  as  to  what  information  he  secured  in  ad- 
vance or  what  discussions  they  had.  [821] 

Mr.  Selvin:  My  purpose  is  to  show  the  infor- 
mation which  the  representatives  of  Loew's  were 
armed  with  when  they  attended  the  meeting,  along 
with  informatic»n,  which  I  intend  to  show  also  by 
another  witness,  which  was  information  which  they 
had  when  they  took  the  action  represented  by  the 
statement  of  policy. 

The  Court:  If  you  want  to  show  what  infor- 
mation they  were  armed  with,  you  will  have  to 
show  it  by  them,  assuming  it  is  material  at  all,  not 
by  the  report  of  Mr.  Benjamin.  He  can  testify  as 
to  what  he  did  or  said  at  the  meeting  but  he  can't 
testify  as  to  what  information  he  conveyed  to  others. 
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Ml'.  Selvin:  I  am  asking  him  to  tell  what  he 
told  the  others.  That  is  evidence  of  the  informa- 
tion that  the  others  had. 

The  Court:  Oh,  no.  He  may  tell  a  lot  of  things 
Avhich  came  to  him  by  hearsay.  He  may  testify  to 
what  he  knew,  not  w^hat  he  communicated  to  others. 
There  is  no  similarity  of  this  and  the  testimony  of 
Mr.  Kenny.  That  was  merely  oifered  for  the  pur- 
pose of  showing  that  certain  information  that  came 
to  him  was  communicated  to  this  particular  plain- 
tiff. 

Ml'.  Selvin:  That  is  precisely  what  we  are  try- 
ing to  do  here,  to  show  that  certain  information 
which  came  to  Mr.  Benjamin  was  commimicated 
to  the  defendant  Loew's,  Incorporated,  through  its 
president  and  vice-president. 

The  Court:  As  they  are  available  and  they  are 
living  [^22]  persons,  I  will  sustain  the  objection 
at  the  present  time  because  it  is  hearsay.  They  can 
testify  themselves  as  Mr.  Mayer  testified  to  what 
infoi^mation  he  had.  I  am  not  going  to  allow  the 
statements  of  an  attorney,  as  to  what  information 
he  gave  to  them,  to  go  in  lieu  of  the  testimony  of 
the  person.  T  think  the  jury  have  the  right  to  see 
the  witness  himself  and  to  have  him  testify  as  to 
what  information  he  had.  Then,  if  it  is  disputed, 
you  can  bring  Mr.  Benjamin  back  and  have  him 
testify  that  he  actually  gave  them  that  informa- 
tion. You  may  identify  the  persons.  [823] 
*  *  *  * 

Q.     (By  Mr.   Selvin):     I  think  you  have  iden- 
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tified  Mr.  Rubin.   Who  is  Mr.  Nicholas  Schenck  to 

whom  you  referred? 

A.     He  is  the  president  of  Loew's,  Incorporated. 

Q.  Without  indicating  the  substance  or  details 
(jf  your  discussion,  can  you  answer  yes  or  no  as  to 
vhis:  Did  you  discuss  with  Mr.  Rubin  and  Mr. 
Schenck  the  action,  if  any,  which  they  should  take, 
on  behalf  of  the  company,  with  respect  to  the  situ- 
ation brought  about  by  the  Washington  hearings^ 

A.     Yes,  sir. 

The  Court:     Do  you  want  to  object  to  that? 

Mr.  Katz:     No,  sir. 

The  Court:  I  was  going  to  overrule  it  if  you 
were.   All  j'ioht.   Go  ahead. 

Q.  CBy  Mr.  Selvin) :  You  have  heard,  I  take 
it,  references  here  in  the  testimony  to  a  meeting 
at  the  Waldorf-Astoria  on  the  24th  and  25th  of 
November,  1947  ?  A.     I  have ;  yes. 

Q.     Were  you  present  at  that  meeting? 

A.     T  was. 

Q.     And  in  what  capacity? 

A.  In  the  same  capacity,  as  one  of  the  attorneys 
representing  I-oew's,  Incorporated,  and  the  Asso- 
ciation that  I  have  referred  to.  [824] 

Q.  In  your  prior  discussions  with  Mr.  Rubin  and 
Mr.  Schenck,  and,  again  now,  without  going  into  the 
details  of  Avhat  you  may  have  said  but  merely  stat- 
ing yes  or  no,  did  you  discuss  with  Mr.  Rubin  and 
Mr.  Schenck  or  did  you  report  to  them  what  you 
had  seen  and  observed  with  respect  to  the  conduct 
and  testimony  of  these  10  men  at  Washington? 
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A.     I  did  ;  yes. 

Mr.  Katz:  Just  a  moment.  We  object  to  that 
({uestion  upon  the  ground  that  it  is  immaterial. 
They  can 'I  do  by  indirection  what  can't  be  done 
directly.  And,  insofar  as  it  has  reference  to  any- 
one but  Mr.  Cole,  it  is  completely  immaterial.  [825] 

The  Court:  Well,  I  think  that  the  limited  scope 
of  your  questions,  that  is,  that  information  was 
communicated  is  permitted.  I  am  not  going  to 
allow  him  to  testify  as  to  what  he  told  them,  because 
if  you  want  to  show  the  information  they  acted  upon, 
they  must  come  here  and  testify  as  to  whether  they 
acted  on  that  or  not.  If  they  do  not,  then,  this  is  not — 
if  they  do  come  and  testify  and  testify  to  the  informa- 
tion, to  certain  information,  Mr.  Benjamin  could 
come  back  and  corroborate  them  by  saying  that  he 
gave  them  that  information,  because  ultimately  the 
object,  as  the  District  Court  of  Appeals  of  Cali- 
fornia said  in  the  May  case,  then  the  ground  al- 
leged in  a  notice  of  termination  of  a  contract  must, 
so  far  as  the  employer  is  concerned,  be  true.  Now, 
they  are  trying  to  show  that  it  is  true,  just  as  you 
tried  to  show  that  it  wasn't  true  by  showing  that 
they  had  taken  certain  attitudes  and  changed  their 
minds  all  of  a  sudden,  and  so  on  and  so  forth.  I 
don't  want  to  summarize  the  testimony.  So  they 
may,  whether  you  attack  it  or  not,  show  that  this 
;  was  the  true  ground. 

Of  course,  it  still  remains  a  question  of  fact 
whether  the  ground  was  available  to  them.  This 
merely  goes  to  show  that  the  action  they  took  was 
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based  upon  the  conduct  before  the  Committee. 
Whether  that  was  of  the  type  which  was  covered 
])y  the  notice,  that  is  the  question  that  is  to  be 
determined  by  the  jury  at  the  proper  time.  [826] 
The  objection  is  overruled.  Now,  go  back  to  the 
question. 

(Question  and  answer  read  by  the  reporter.) 

The  Court :     Go  ahead. 

Q.  (By  Mr.  Selvin) :  Have  you  since  those 
hearings  at  any  time  seen  a  motion  picture  pur- 
porting to  show  the  testimony  and  conduct  of  these 
ten  men  at  these  Washington  hearings? 

A.     I  have,  yes,  sir. 

Mr.  Katz:  To  which  we  object.  Just  a  minute. 
To  which  we  object  upon  the  ground  that  whether 
he  has  seen  the  motion  picture  or  not  is  immate- 
rial. He  was  asked  the  question  whether  he  had 
ever  seen  a  motion  picture  of  it. 

The  Court:  Well,  this  is  preliminary,  because 
he  is  going  to  follow  it  with  the  question  of  whether 
that  was  brought  to  the  attention  of  the  executive, 
Mr.  Schenck,  or  whoever  he  refers  to. 

You  may  answer. 

Mr.  Selvin:  I  think  he  had  answered  already 
before  the  objection  was  made. 

The  Court:  Yes.  All  right.  Then  the  answer 
may  remain. 

Q.  (By  Mr.  Selvin) :  And  did  that  picture 
which  you  saw,  or  did  it  not,  correctly  and  com- 
pletely reflect  what  you  saw  there  depicted  with 
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res])ect  to  the  conduct  of  the  ten  men,  at   [827] 

the  hearings  ?  A.     It  did. 

Mr.  Katz:  We  object  on  the  ground  that  it  is 
incompetent,  irrelevant  and  immaterial  and  calls  for 
a  conclusion  of  the  witness.  It  requests  him  to  put 
in  evidence  by  an  attempt  to  do  indirectly  that 
which  could  not  be  done  directly. 

The  Court:     All  right.   What  is  the  question? 

(Pending  question  read.) 

The  Court:     Objection  overruled.    Overruled. 

Q.  (By  Mr.  Selvin,  continuing)  :  At  the  Wash- 
ington hearings? 

The  Court:     All  right,  objection  overruled. 

A.    It  did,  yes. 

Q.  (By  Mr.  Selvin)  :  Did  you  report  at  the 
time  that  you  have  indicated  to  Mr.  Rubin  and 
Mr.  Schenck  what  you  saw  and  observed? 

A.     Yes,  I  did. 

Mr.  Katz:     That  is  already  asked  and  answered. 

The  Court:     That  is  all  right. 

A.     I  did,  yes. 

The  Court:  That  is  all  right.  You  may  answer. 
0])jection  overruled. 

Mr.  Selvin:  Now,  we  will  at  this  time  renew 
our  offer  with  respect  to  that  film. 

The  Court:  It  will  be  rejected.  I  know  what 
you  are  [828]  trying  to  do.  You  will  have  to  prove 
it.  You  will  have  to  bring  Mr.  Schenck  here  and 
prove  that  he  actually  saw  the  picture  and  what  he 
acted  on.  [829] 
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Mr,  Seisin :  There  is  no  question  of  whether  Mr. 
►^ehenck  ever  saw  the  picture. 

The  Court:  Then  it  is  immaterial,  because  it 
doesn't  show  on  what  they  acted. 

Mr.  Selvin:  Well,  if  your  Honor  please,  if  Mr. 
Benjamin,  as  a  representative  of  Loew's  or  not  re- 
ported to  the  executives  of  this  corporation  what 
happened  there,  that  was  information  which  they 
had  and  which  reflected  whatever  influence  it  might 
have  exercised  upon  them  in  arriving  at  their  ac- 
tions. 

The  Court :  After  you  produce  Mr.  Schenck  and 
the  others  and  they  will  testify  that  they  acted  upon 
his  report  of  the  picture,  I  will  let  you  renew  the 
offer  to  either  have  him  read  what  he  saw,  or  the 
picture,  but  not  until  they  have  first  said  that  this 
particular  piece  of  evidence  influenced  them  in  mak- 
ing the  decision  will  you  be  allowed  to  show  the 
pictures. 

Mr.  Walker:  May  I  speak  to  coimsel  for  just 
a  moment? 

The  Court:     Yes. 

Mr.  Selvin:  Mr.  Walker  calls  my  attention  to 
the  fact  that  it  has  already  been  testified  in  this 
case  by  Mr.  Mayer,  in  answer  to  questions  asked  by 
Mr.  Margolis,  that  the  action  with  respect  to  Mr. 
Cole  was  taken  pursuant  to  the  policy  adopted  at 
the  Waldorf-Astoria.  Now,  we  seek  to  show  the  in- 
formation which  was  before  the  representatives  of 
this  company,  who  participated  and  acquiesced  in 
the  policy  adopted  at  the  Waldorf-Astoria  and  who, 
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according  to  Mr.  Mayer's  testimony,  acted  upon  it. 

The  Court:  Well,  Mr.  Mayer's  testimony  as  to 
what  he  acted  upon.  Before  I  can  allow  it  to  be 
introduced  as  to  others,  I  want  them  in  the  court- 
room to  tell  the  jury  that  they  actually  acted 
upon  this,  on  this  picture  of  what  they  saw,  upon 
which  Mr.  Benjamin  acted. 

Mr.  Selvin:  Your  Honor  misunderstands  me 
there. 

The  Court:     Perhaps  I  did. 

Mr.  Selvin:  I  don't  want  any  misapprehension. 
There  is  no  contention  that  Mr.  Schenck  or  Mr. 
Rubin  or  anybody  else  connected  with  Loew's,  In- 
corporated, ever  saw  this  picture  before  a  few  days 
ago. 

This  picture  to  which  I  have  reference  was  of- 
fered for  the  purpose  of  presenting  visually  or  op- 
tically I  think  Mr.  Kenny  said,  a  correct  repre- 
sentation of  what  actually  occurred  there  at  Wash- 
in, ^ton.  It  is  our  contention  that  Mr.  Rubin,  Mr. 
Schenck  and  Mr.  Mayer  were  fully  informed  as  to 
wliat  occurred  at  Washington. 

The    Court:     Then,    let   Mr.    Schenck    and    Mr. 
Rubin  come  here  and  let  them  testify,  first,  that 
j  they  were  fully  informed.    Then,  if  they  can't  give 
us  the  details  of  their  contention,  then  we  will  al- 
low you  to  bring  Mr.  Benjamin  back  on  the  stand. 

Mr.  Selvin:  In  view  of  your  Honor's  references 
to  bringing  Mr.  Schenck  and  Mr.  Rubin  here,  I 
wish  to  state  that  they  are  residents  and  are  pres- 
ently, as  far  as  I  know,  in  New  York.   If  it  is  pos- 


734  Loew's  Incorporated  vs. 

(Testimony  of  Maurice  Benjamin.) 

sible  to  bring  them  here,  within  the  limited  time, 

we  will  be  glad  to  do  so. 

The  Court:  The  process  of  this  court  is  avail- 
able to  3^ou  to  bring  anybody  to  this  court  from 
all  over  the  United  States. 

Mr.  Selvin:  In  a  civil  case,  your  Honor?  As  I 
understand,  the  process  is  specifically  confined  to 
criminal  cases. 

The  Court:  And  furthermore,  they  are  your 
clients.  You  are  supposed  to  anticipate.  But  this 
is  not  secondary  evidence. 

Mr.  Selvin:     No.   I  think  it  is  primary  evidence. 

The  Court:     It  is  primary  evidence  and  being 
that  they  are  witnesses  on  your  part,  you  had  means 
at  all  times  of  having  them  come,  by  asking  them, 
if  they  are  interested  in  the  lawsuit,  and  I  merely 
made  the  statement — I  did  not  know  whether  they 
live  here  or  in  New  York  or  Timbuctoo,  for  that 
matter.    I  merely  made  the  statement  that  I  wantj 
them — that  I   will  not   allow  this   testimony  until 
I  am  informed,  first,  or  this  jury  is  informed  first  i 
that  they  actually  acted  upon  this  information,  be-- 
cause  if  he  did  not  act  upon  it,  if  we  don't  have> 
his  statement  that  he  acted  [832]  upon  this  particu-- 
lar  information,  then  it  becomes  immaterial. 

Mr.  Mayer  was  allowed  to  testify  even  while  hf 
was  on  cross-examination  as  to  what  he  saw  and! 
what  he  heard  and  what  he  acted  upon.  I  be- 
lieve that  that  rule  applies  to  every  other  person! 
who  was  in  the  same  position. 

I    think   I   am   incorrect    about   the   process.    I) 
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think  the  process  in  civil  cases  is  merely  coexten- 
sive with  the  state. 

Mr.  Selvin:     It  is  coextensive  with  the  state  in 
Avhich  the  district  is  located. 
The  Court:     That  is  correct. 

Mr.  Selvin:  Within  a  hundred  miles  limit,  I 
think. 

The  Court:  That  is  right.  However,  that  applies 
to  witnesses  who  have  no  interest  in  a  case  and  do 
not  want  to  come,  but  witnesses  who  are  interested 
in  a  case  can  be  brought  by  the  party  itself  when 
they  know  or  expect  that  they  might  be  needed. 

Mr.  Selvin :     I  understand. 

The  Court:  Or  their  depositions  may  be  taken. 
I  am  not  condemning  you.  I  misspoke  myself  with 
regard  to  the  scope.  In  the  past,  as  a  matter  of 
fact,  we  could  not  issue  a  subpoena  outside  of  the 
district. 

The  Congress  would  have  the  right  to  extend  our 
subpoenas  to  the  entire  country,  if  they  wanted  to, 
but  they  haven't  given  us  that  power.  [833] 

Well,  the  point  is  this,  it  isn't  a  question  of  in- 
abilit}^  If  counsel  will  waive  the  objection  and  will 
stipulate  that  because  of  their  absence  Mr.  Ben- 
jamin may  testify  as  to  what  he  told  them,  and 
that  you  later  will  show  that  they  acted  upon  the 
infoiTOation,  all  right;  then  I  will  strike  it  if  you 
don't  show  that  they  acted  upon  the  information. 

Mr.  Selvin:     I  think  it  has  already  been  shown. 

Mr.   Kenny:     We   cannot  stipulate.    We  would 
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like  very  much  if  the  gentlemen  did  stipulate  to 

the  right  to  cross-examine. 

The  Court:  Well,  I  think,  gentlemen,  in  view 
of  that  situation  and  without  any  intimation  on 
my  part — no.  Strike  that  out.  I  don't  want  the 
jury  to  take  any  of  the  discussion  we  have  had  as 
any  intimation  that  counsel  has  been  dilatory  or 
negligent  in  not  preparing  themselves,  and  not  hav- 
ing the  v/itnesses  here.  I  am  merely  saying  that  in 
my  view  of  the  law,  this  testimony  cannot  be  brought 
in  until  further  testimony  as  to  what  the  particular 
persons  acted  on. 

If  Mr.  Mayer's  testimony  is  adequate,  then  you 
may  choose  to  rely  upon  that.  But,  if  you  are 
going  to  show  that  others  acted  similarly,  then, 
that  testimony,  the  primary  testimony  is  their 
testimony  to  that  effect  and  this  would  be  merely 

corroborative  after  that.  [835] 

*  *  *  * 

Mr.  Selvin:  Mr.  Rubin  is  a  man  in  ill  health  i 
and  could  not  fly.  Mr.  Schenck  is  also  an  ill  man  i- 
and  could  not  fly. 

The  Court:     All  right. 

Mr.  Selvin:  So  that  if  they  are  able  to  get  here 
at  all,  before  we  conclude,  I  will  have  one  or  the 
<^ther  of  them  here. 

The  Court:  I  will  say  this,  if  you  get  as  far  as 
their  testimony  by  the  end  of  the  week,  we  will  con- 
tinue the  matter  and  if  you  think  you  need  them 
and  if  you  want  them,  you  can  start  them  on  their 
way   right   now   and   they   can   be   here,   even  by 
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train,  by  Monday.   And  I  will  make  you  the  prom- 
ise,  we  will   put  in  all   the   other  testimony  and 
wait  for  them  until  Monday  and  they  can  get  here 
i)\'  train,  if  they  want  to. 

Mr.  Selvin:  I  assure  your  Honor  that  the  first 
moment  we  can  get  to  a  long  distance  telephone 
the  effort  will  be  made  so  that  they  will  be  on 
thei]'  way. 

The  Court:  That  is  all  right.  I  don't  want  to 
penalize  you  because  you  may  have  thought  that 
you  might  be  able  to  get  the  testimony  by  this  wit- 
ness. If  any  difficulty  arises  by  reason  of  my  ruling, 
despite  the  fact  I  try  to  economize  in  time,  I  am 
always  willing  to  make  allowance  so  that  counsel 
(^an  comply  with  the  conditions  that  are  laid  down 
before  further  testimony  may  be  had  on  a  particu- 
lar topic.  [837] 
*  *  *  * 

Q.  (By  Mr.  Selvin):  You  have  heard  refer- 
ence, I  take  it,  Mr.  Benjamin,  in  the  testimony  here 
to  a  meeting  which  took  place  on  the  19th  of  Oc- 
tober, 1947,  at  the  Shoreham  Hotel,  at  which  it  has 
been  testified  you  were  present? 

A.     I  have;  yes. 

Q.     Did  such  meeting  take  place? 

A.     It  did. 

Q.     On  that  date?  A.     That  night. 

Q.     And  who  were  present  at  that  meeting? 

A.  As  far  as  I  can  recall,  Governor  Paul  Mc- 
[Nutt,  Mr.  Eric  Johnston,  myself,  Mr.  Robert  B. 
[Kenny,  Mr.  Charles  Katz,  Mr.  Ben  Margolis,  Mr. 
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Bartley  Crum,  Mr.  Martin  Popper,  and  one  other 

gentleman  whose  name  I  don't  recall. 

Q.  How  did  you  come  to  be  present  at  that  meet- 
ing? 

A.  I  was  in  Washington  at  that  time  to  attend 
the  [841]  scheduled  hearings  before  the  Un-Aineri- 
can  Activities  Committee,  as  one  of  the  represent- 
atives, one  of  the  legal  representatives,  of  Loew's, 
Incorporated,  and,  also,  of  the  Motion  Picture  As- 
sociation of  America. 

Q.  Were  you  requested  to  attend  that  particu- 
lar meeting  by  anyone? 

A.  Do  I  understand  your  question  correctly — 
I  wish  you  would  restate  it. 

Q.     I  am  talking  about  the  Shoreham  meeting. 

A.  Yes.  The  meeting,  as  I  recall  it,  had  been 
requested,  by  telephone,  by,  I  believe,  Mr.  Crum.  It 
was  reported  to  Mr.  Johnston  and  myself  and  oth- 
ers that  Mr.  Crum  had  telephoned  Mr.  McNutt 
and  had  requested  a  meeting  with  Mr.  Johnston 
and  himself. 

Q.     What  took  place  at  this  meeting? 

A.  The  meeting  was  held  at  the  apartment  of 
Governor  McNutt  at  the  Shoreham  Hotel,  in  the 
evening.  Mr.  Johnston,  Mr.  McNutt  and  myself 
were  there.  These  other  gentlemen  I  have  referred 
to  then  arrived  at  the  apartment.  We  sat  down  with 
them.  Either  Mr.  Katz  or  Mr.  Kenny,  I  am  not 
sure  which  at  the  moment,  which  one,  who  led  off 
the  conversation,  stated  to  us  that  they  were  mak- 
ing a  motion  or  had  tiled  a  motion  with  the  House 
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Committee  on  Un-American  Activities  seeking  to 
quash  the  subpoenaes  that  had  been  served  by  the 
Committee   on   the   various   witnesses   they   repre- 
sented; and  [842]  they  stated  to  us  that  they  were 
making  that  motion  on  the  ground  that,  in  their 
judgment,  the  Committee  was  proceeding  illegally; 
that  it  was  an  invalid  committee:  that  it  had  no 
power  to  investigate  except  in  an  area  in  which  it 
had  a  right  to  legislate,  and  that  it  was  their  be- 
lief that  the  Committee  had  no  right  to  investigate 
or  legislate  with  respect  to  free  speech,  and  they 
felt  that  free  speech  as  involved  in  this  inquiry. 
They  stated  that  they  had  prepared  a  memorandum 
of  law  in  support  of  that  position  and,  as  I  recall  it, 
they  handed  me  a  copy  of  that  memorandum.    I 
believe  they  also  handed  a  copy  of  it,  although  I 
am  not  sure,  to  Governor  McNutt.    They  stated  to 
us  that  the  purpose  in  meeting  with  us  was  to  re- 
quest and  obtain  our  support  for  their  attack  upon 
the    Committee's    investigation;    that    they    hoped 
we  would  join  vsdth  them  in  support  of  them  in  that 
position.    In  response  to  that  statement,  Mr.  Eric 
Johnston   called   their  attention  to   the   fact  that, 
prior  to  this  meeting,  as  a  matter  of  fact,  some 
days  previously,  he  had  addressed  a  letter  to  the 
chairman    of   the    House    TJn-American   Activities 
Committee;   that  he  had   addressed  that   letter  as 
tthe  president  of  the  Motion  Picture  Association  of 
America  and  of  the  Association  of  Motion  Picture 
Producers.    That  letter  was  sent  to  the  chairman 
of  the  Committee  for  the  purpose  of  stating  the 
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position  of  the  industry,  or  of  that  part  of  the  in- 
dusctry  that  he  represented,  with  relation  [843]  to 
the  scheduled  hearings;  that  in  that  letter  he  had 
stated  to  the  chairman  of  the  Committee,  and  I 
might  say  this  letter  had  been  given  publicity — 
it  had  been  publicized  in  the  press — he  had  stated 
that  we,  meaning  the  motion  picture  industry  inso- 
far as  the  two  associations  included  the  various  com- 
panies in  its  membership,  welcomed  the  investiga- 
tion that  the  Committee  was  about  to  undertake, 
assured  the  Committee  of  our  desire  to  cooperate 
with  the  Committee,  referred  to  the  fact  that 
charges  had  been  made  that  there  were  Commu- 
nists in  Hollywood,  stated  with  respect  to  that 
charge  that,  undoubtdely,  there  were  but  that  we, 
meaning  the  industry  itself,  neither  shielded  nor 
defended  them;  that  we  wanted  them  exposed  and 
that  we  would  cooperate  with  the  Committee.  It 
further  referred  to  the  charges  that  had  been  made 
that  motion  pictures  contained  un-American  or  sub- 
versive propaganda  and  that  we  were  prepared  to 
challenge  that  charge  and  to  fight  it  and  that  we 
asked  for  a  fair  hearing.  Mr.  Johnston  stated  to 
the  assemblage  at  the  meeting  at  the  Shoreham 
Hotel  that,  in  view  of  that  expressed  position,  it 
was,  obviously,  impossible  for  us  or  the  industry 
to  join  with  or  to  support  them  in  any  attack  upon 
the  validity  of  the  Committee's  investigation.  And 
some  considerable  disappointment  was  then  ex- 
pressed by  the  other  gentlemen  present  who  had 
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hoped  they  would  receive  the  support  of  the  indus- 
try in  their  attack.  [844] 

Mr.  Katz :  We  move  to  strike  that  statement  out, 
if  your  Honor  please, 

The  Court:  That  may  be  stricken.  You  may 
state  what  was  said. 

A.  I  think  about  that  time  some  of  the  gen- 
tlemen present  threw  up  their  hands  and  said  that 
there  was  nothing  further  that  they  could  do.  Dur- 
ing the  course  of  this  meeting,  which  didn't  last 
too  long— I  don't  suppose  it  lasted  for*  more  than 
30  or  40  minutes — there  was  some  discussion  of  the 
legal  position  that  had  been  taken  by  these  gentle- 
men representing  these  men  that  had  been  sub- 
poenaed, as  expressed  in  this  memorandum  of  law 
that  I  have  referred  to.  We  had  some  discussion 
with  respect  to  the  legal  position  that  they  had 
taken.  I  recall,  as  a  matter  of  fact,  my  own  dis- 
agreement in  some  respects  with  that  position. 

Q.     (By  Mr.  Selvin)  :     What  did  you  say? 

A.  As  I  recall  it,  I  referred  to  the  rather 
broad  provisions  of  the  Reorganization  Act  of 
Congress,  under  which  the  Un-American  Activities 
Committee  was  set  up  and  established,  and  I  think 
I  pointed  out  to  them  that,  under  that  broad  lan- 
guage, it  would  be  very  difficult  or  might  be  very 
difficult  to  preclude  the  committee  from  pursuing 
its  investigation.  We  didn't  attempt  to  reach  any 
decision  on  that.  The  discussion  was  to  a  degree 
I  a  casual  debate  between  us.  The  main  purpose  of 
the  meeting  was  to  ascertain  whether  or  [845]  not 
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we  would  support  them  in  the  position  they  had 
taken,  and  we  told  them  we  couldn't  for  the  rea- 
sons I  have  stated. 

Mr.  Katz:  Just  a  moment.  I  move  to  strike 
that  beginning  with  ''The  main  purpose"  as  being 
a  conclusion  of  the  witness  and  ask  that  the  jury 
be  instructed  to  disregard  it. 

The  Court:  It  may  be  stricken.  That  portion 
Avill  be  disregarded  by  the  jury. 

A.  The  meeting  then  began  to  break  up  and 
about  the  time  it  was  breaking  up,  as  I  recall  it, 
either  Mr.  Katz  or  Mr.  Kenny  or  Mr.  Crum,  and 
I  am  not  sure  which,  asked  Mr.  Johnston  whether 
or  not  it  was  true  that  he  had  agreed  with  Chair- 
man Thomas  of  the  House  Un-American  Activities 
Committee  as  to  a  blacklist.  This  came  along  when 
the  meeting  was  about  breaking  up.  I  didn't  pay 
too  much  attention  to  it.  But  I  recall  that  ques- 
tion being  asked  and,  as  far  as  I  can  recall,  Mr. 
Johnston's  statement  in  response  to  that  question 
was  that  he  had  entered  into  no  such  agreement. 
That  was  about  the  end  of  the  meeting. 

Q.  (By  Mr.  Selvin)  :  I  show  you  a  document, 
that  has  been  identified  in  this  case  as  plaintiff's 
Exhibit  4.  It  is  a  copy  of  a  telegram  addressed  to 
the  Honorable  John  Parnell  Thomas,  Chairman, 
and  so  forth,  dated  October  19,  1947,  and  there  has 
been  testimony  here  that  a  copy  of  this  document, 
one  or  more  copies  of  this  document,  was  left  with 
you  gentlemen  the  night  of  that  Shoreham  meeting. 
I  will  ask  you  [846]  to  take  a  look  and,  after  you 


Lester  Cole  743 

(Testimony  of  Maurice  Benjamin.) 
have  looked  at  it,  state  whether  or  not  you  have 
seen  that  document  or  any  copy  of  it  at  any  time 
prior  to  its  introduction  in  evidence  here. 

A.     No;  I  have  not. 

Q.  Is  it  or  is  it  not  your  recollection  that  any 
copy  of  that  document  was  shown  to  or  left  with 
Mr.  McNutt  or  Mr.  Johnston  at  this  Shoreham 
meeting  ? 

A.  My  recollection  is  that  the  only  document 
that  was  submitted  to  us  or  shown  to  us  was  the 
memorandum  of  law  I  have  referred  to. 

Q.  Was  there  any  discussion  at  this  meeting 
with  respect  to  what  the  attitude  or  conduct  of  any 
of  the  men  represented  by  Mr.  Kenny,  Mr.  Katz 
and  the  others,  would  be  in  the  event  their  motion 
to  quash  the  subpoenaes  was  denied  by  the  Com- 
mittee? 

A.     No ;  there  was  not  to  my  best  recollection. 
,       Q.     Was   there   any   discussion  at   that  meeting 
i  about  how  or  the  manner  in  which  any  of  these 
gentlemen    intended    to    answer    any    questions    if 
called  as  witnesses  before  the  Committee? 

Mr.  Katz:  We  object  to  that  upon  the  ground 
it  is  leading  and  suggestive. 

The  Court:  I  think  it  is  permissible.  He  may 
answer. 

A.     Not  to  the  best  of  my  recollection. 

Q.  (By  Mr.  Selvin)  :  Was  there  any  statement 
at  that  [847]  meeting,  so  far  as  you  can  recall,  in 
substance  or  effect,  that  these  men,  that  is,  the 
men  represented  by  Mr.  Kenny,  and  Mr.  Katz  and 
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the  others,  would,  if  called  as  witnesses,  answer 

all  pertinent  questions  asked  of  them*? 

A.     No;  there  was  not. 

Mr.  Selvin:     You  may  cross-examine. 

Cross-Examination 

By  Mr.  Katz: 

Q.  Mr.  Benjamin,  as  I  understand  it,  you  say 
that  you  were  told  that  the  lawyers  representing 
Mr.  Cole,  among  others,  were  taking  the  position 
that  the  Committee  had  no  authority  to  inquire  into 
the  area  of  free  speech?  You  were  told  that,  were 
you  not! 

A.     I  believe  I  have  stated  that. 

Q.  And  that  is  that  the  attorneys  for  Mr.  Cole, 
among  others,  were  taking  the  legal  position  that 
this  Committee  had  no  authority  to  inquire  into  the 
area  of  free  speech?   That  was  said,  wasn't  it? 

A.     I  believe  so;  yes. 

Q.  And  at  the  same  time,  after  that  or  during 
the  time  that  was  said,  you  say  that  you  were  read- 
ing a  memorandum  of  law  in  support  of  that  ar- 
gument or  that  statement?  You  were  handed  a 
memorandum  of  law,  is  that  correct? 

A.     That  is  correct. 

Q.     And  you  examined  that  document?  [848] 

A.     Rather  cursorily. 

Q.  Let  me  show  you  an  instrument  marked  or 
headed  ''Memorandum  in  support  of  motion  to 
quash,"  and  ask  you  whether  that  is  the  document 
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to  which  you  referred  in  your  direct  examination, 

or  the  counterpart  thereof.  [849] 

A.  It  probably  is,  Mr.  Katz.  I  didn't  read  it 
carefully.  I  looked  at  it  rather  cursorily  or  cas- 
ually. It  probably  is  a  copy  of  the  same  document. 
I  can't  be  sure. 

Mr.  Katz:  I  would  like  to  offer  the  document 
in  evidence  at  this  time  as  our  exhibit  next  in  order. 

Mr.  Selvin:  We  have  no  objection  to  it  going 
in  in  connection  with  the  testimony  of  the  witness 
with  the  appropriate  instruction,  of  course,  that  it 
doesn't  prove  the  truth  or  untruth 

Mr.  Katz:  That  is  so  stipulated.  That  is  one  of 
the  matters  about  which  the  witness  was  interro- 
gated on  his  direct  examination. 

The  Court:  I  won't  allow  it  to  go  in,  despite  the 
fact  you  both  agree  that  it  may  go  in,  because  it  is 
not  material.  If  you  want  it  to  go  in  to  be  con- 
sidered by  me,  all  right,  but  not  by  the  jury  because 
I  don't  want  the  jury  to  go  into  a  discussion  of 
the  legal  problems. 

Mr.  Katz:     That  is  agreeable  with  us. 

Mr.  Selvin:  We  have  no  objection  to  it  being 
considered  by  you,  your  Honor. 

The  Court:  It  will  be  received  by  the  court  for 
the  court's  consideration  only.  It  will  not  be  sent 
to  the  jury  as  an  exhibit.  We  will  call  that  my  ex- 
hibit. Call  it  Court's  Exhibit  ¥0.  1  and  then  we 
will  know  it  does  not  go  to  the  jury.  [850] 

Q.     (By  Mr.  Katz)  :     This  meeting  did  take  place 
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The  Witness:  It  is  quite  possible,  as  I  said  be- 
fore, that  some  of  the  embarrassment  was  expressed 
with  respect  to  the  previous  testimony  given  by  that 
producer  in  the  closed  hearing  at  Los  Angeles.  I 
have  no  recollection.  In  fact,  on  the  contrary,  I 
doubt  that  there  was  any  statement  made  to  the 
effect  that  that  embarrassment  caused  his  difficulty 
or  embarrassment  in  connection  with  the  taking  of 
a  position  in  connection  with  the  hearings  that  were 
scheduled  to  commence  the  following  day. 

Q.  (By  Mr.  Katz)  :  Now,  during  the  course  of 
that  discussion,  you  recall  reference  was  made  to 
the  kind  of  fight  which  Wendell  Willkie  had  made 
against  an  earlier  investigation  of  the  content  of 
the  screen? 

A.     No,  I  do  not,  Mr.  Katz. 

Q.  You  are  familiar  with  the  subject  of  that 
struggle  of  Mr.  Willkie 's? 

A.     I  was  there,  Mr.  Katz. 

Q.  And  you  say  that  at  this  meeting  at  the 
Shoreham  Hotel  no  reference  was  made  by  Judge 
Kenny  to  Mr.  McNutt  reminding  him  or  calling 
his  attention  to  the  kind  of  fight  for  a  free  screen 
and  free  speech  with  Wendell  Willkie  made,  and 
did  not  Mr.  McNutt  say,  ''We  will  continue  to  fight 
in  the  same  way  for  a  free  screen"  at  that  meeting? 

A.  I  don't  recall  the  statement,  Mr.  Katz.  He 
might  well  have  said  it.  That  certainly  was  our  po- 
sition, to  fight  [855]  for  a  free  screen. 

Mr.  Katz:     That  is  all. 


I 
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Redirect  Examination 
By  Mr.  Selvin: 

Q.  This  somewhat  anonymous  producer  that  you 
and  Mr.  Katz  have  been  talking  about,  was  he  con- 
nected or  is  he  connected  in  any  way  with  Loew's, 
Incorporated?  A.     He  is  not. 

Mr.    Selvin:     That  is   all. 

The  Court:     Call  your  next  witness. 

JAMES  J.  McGUINNESS, 

called  as  a  witness  on  behalf  of  the  defendant,  be- 
ing first  sworn,  testified  as  follows: 

Direct  Examination 
Bj  Mr.  Selvin: 

The  Clerk:     What  is  your  name,  please? 

A.     James  J.  McGuinness. 

Q.  (By  Mr.  Selvin) :  Where  do  you  live,  Mr. 
McGuinness  ? 

A.    911  North  Rexford  Drive,  Beverly  Hills. 

Q.     And  what  is  your  profession  or  occupation? 

A.    I  am  a  writer-producer.  [856] 

Q.     Employed  by  whom? 

A.     Loew's,  Incorporated. 

Q.     And  how  long  have  you  been  so  employed? 

A.  In  various  capacities  for  between  15  and 
16  years. 

Q.  And  have  all  those  capacities  been  connected 
at  least  in  part  with  the  position  of  a  writer  in 
Motion  pictures?  A.     In  part,  yes. 

Q.  I  take  it  that  you  were  employed  by  Loew's, 
Incorporated  in  the  year  1945  ?  A.     Yes. 
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Q.  And  what  was  your  position  or  capacity  at 
that  time? 

A.  Well,  my  title  was  executive — ^my  contract 
said  "editor  in  chief" — ^my  function  was  to  exer- 
cise editorial  supervision  of  preparation  of  scripts 
for  the  production  of  motion  pictures. 

Q.  Were  you  concerned  with  the  employment  or 
the  discharge  of  writers,  at  that  time,  as  part  of 
your  duties'?  A.     No,  sir. 

Q.     You  know  the  plaintiff  here,  Lester  Cole? 

A.    Yes. 

Q.     And  how  long  have  you  known  him? 

A.  I  have  known  him — known  of  him  for  per 
haps  eight  or  ten  years.  I  have  known  him  since 
he  was  employed  by  Metro-Goldwyn-Mayer  as  a 
personal  acquaintance. 

Q.  And  that  goes  back  to  about  when,  as  nearly 
as  you  [857]  can  recall  it? 

A.     Oh,  three  or  four  years,  I  would  say. 

Q.  During  the  time  that  you  had  been  with 
Loew's,  Incorporated,  has  Mr.  Cole  ever  worked 
with  you  or  under  your  supervision  in  connection 
with  any  motion  pictures? 

A.  Yes,  in  connection  with  the  picture  The  High 
Wall. 

Q.     Is  that  the  only  one? 

A.     That  is  the  only  one. 

Q.  And  again  roughly,  when  was  that  period  of 
work  ? 

A.     Within  the  last  two  years. 

Q.     Can  you  state,  and  if  so,  will  you  state  what 
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the  nature  of  the  relationship  was  between  you  and 

Mr.  Cole  doing  that  work  on  The  High  Wall? 

A.  Well,  the  normal  professional  relationship 
that  existed  with  any  other  writer  with  whom  I 
worked.    Do  you  want  me  to  elaborate  upon  that? 

Mr.  Selvin:  No,  I  don't  think  so.  Let  me  short- 
cut it: 

Q.  Were  you  the  producer  or  the  executive  pro- 
ducer in  charge  of  that? 

A.  No.  I  was  the  editor  in  charge.  The  pro- 
ducer in  charge  was  Robert  Lord. 

Q.  Then,  as  editor  in  charge  you  had  super- 
visory jurisdiction  over  Mr.  Cole's  work,  is  that 
right?  A.     Yes.  [858] 

Q.  And  was  his  writing  work  on  that  particu- 
lar i^icture  satisfactory  to  you?  A.    Yes. 

Q.  And  did  you  so  express  yourself  to  other 
officials  of  the  company? 

A.  Yes.  I  recommended  that  the  script  be  put 
in  production. 

Q.  Do  you  recall  that  in  the  fall  or  in  the  win- 
ter of  1945  that  Mr.  Cole  was  employed  with 
Tjoew's,  Incorporated,  as  the  evidence  here  shows 
under  what  I  think  is  called  in  the  industry,  under 
a  long-term  contract? 

A.     Yes,  I  believe  he  was — I  know  he  was. 

Q.  Did  you  participate  in  any  way,  in  any  of 
the  negotiations  or  discussions  leading  up  to  that 
emi)loyment?  A.    In  no  way. 

Q.  Was  your  opinion  requested  by  anyone  at 
Loew's,    Incorporated,    as    to    whether    Mr.    Cole 
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should  or  should  not  be  employed?  A.     No. 

Q.  Did  you  at  any  time  express  any  opinion  or 
suggestion  to  anyone  with  respect  to  whether  or 
not  Mr.  Cole  should  be  employed  at  that  time  ? 

A.     No,  sir. 

Q.  Was  there  at  about  this  period,  at  Metro- 
Goldwyn-Mayer,  an  informal  body  sometimes  re- 
ferred to  as  the  council  [859]  or  perhaps  the  cabi- 
net? 

A.  There  was  an  executive  council.  It  wasn't  an 
informal  body.    It  met  regularly  once  a  week. 

Q.  And  during  that  period,  did  you  participate 
in  any  of  the  meetings  of  that  committee  or  council  ? 

A.    Yes,  nearly  all  of  them.  [860] 

Q.  At  any  of  the  meetings  at  which  you  were 
present,  can  you  state  and,  if  so,  will  you  state 
whether  or  not  the  subject  of  Mr.  Cole's  employment 
came  up  before  the  council,  for  action  or  discussion  ? 

A.     To  the  best  of  my  recollection,  no. 

Q.  Do  you  know  and,  if  so,  please  state  with 
whom  the  negotiations  and  arrangements  for  the 
employment  of  Mr.  Cole  were  made  ? 

A.  It  was  my  later  understanding,  which  I  did 
not  know  anything  about  at  the  time  of  his  employ- 
ment one  way  or  the  other,  that  Mr.  Jack  Cummings 
recommended,  highly  recommended  Mr.  Cole's  work 
on  two  pictures,  "Romance  of  Rosy  Ridge"  and  a 
rewrite  job  on  a  picture  called  "Fiesta",  I  believe, 
to  Mr.  Sam  Katz,  the  vice-president  and  executive 
producer  at  Metro-Goldwyn-Mayer  and  that  his  con- 
tract was  negotiated  directly  and  approved  directly 
either  with.  Mr.  Mannix  or  Mr.  Mayer  or  both. 
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Q.  Do  you  know,  or  have  you  been  since  informed 
that  in  the  fall  of  1947  there  was  some  readjustment 
or  revision  of  Mr.  Cole's  contract  with  Loew's*? 

A.  Yes,  I  was  subsequently.  I  was  subsequently 
informed  of  that,  too. 

Q.  Did  you  take  any  part  in  the  discussions  or 
negotiations  leading  up  to  that  adjustment? 

A.     In  no  way.  [861] 

Q.  Was  your  opinion  or  advice  asked  by  anyone 
with  respect  to  whether  or  not  that  adjustment  should 
be  made  ?  A.     No. 

Q.  Did  you  express  any  opinion  or  make  anv 
statement  to  anybody  with  respect  to  whether  or  not 
that  adjustment  should  be  made?  A.     No,  sir. 

Q.  Have  you  at  any  time  stated  to  any  executive 
or  council  of  Metro-Goldwyn-Mayer,  Mr.  McGuin- 
ness, in  substance  or  in  effect,  that  in  your  opinion 
Mr.  Cole  should  not  be  employed  at  Metro-Goldwyn- 
Mayer  because  you  believed  him  to  be  a  Communist 
or  a  radical  or  a  red  ?  A.     No,  sir. 

Q.  You  were,  were  you  not,  Mr.  McGuinness, 
one  of  the  witnesses  subpoenaed  to  testify  before 
the  House  Committee  on  Un-American  Activities  in 
Washington  in  October?  A.     I  was. 

I     Q.     You  appeared  and  did  testify  at  that  time  ? 
1    A.    I  did. 

I  Q.  You  were  examined  by  members  of  the  Com- 
imittee  or  by  one  of  the  investigators  for  the  Com- 
jmittee  at  that  time? 

j  A.  I  was  examined  by  Mr.  Smith  and  Mr.  Strip- 
lling  and  asked  questions  I  think  by  every  member  of 
ithe  Committee  then  in  attendance  at  the  hearing. 
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Q.  Let  me  ask  you  preliminarily,  Mr.  McGuin- 
ness, whether  [862]  or  not  you  requested  of  the  Un- 
American  Activities  Committee  or  any  representative 
of  that  Committee  the  privilege  or  the  opportunity 
of  appearing  before  the  Committee. 

A.     I  did  not.  I  went  in  response  to  a  subpoena. 

Q.  In  your  testimony,  and  I  don't  want  you  to 
relate  what  your  testimony  was — I  am  merely  trying 
now  to  identify  a  certain  subject  referred  to — in 
your  testimony  before  the  Committee,  you  were 
asked,  were  you  not,  various  questions  relating  to 
political  affiliations  or  beliefs  of  A^arious  people  in 
the  motion  picture  industry'?  A.     No. 

Mr.  Katz:  We  object  to  that  on  the  ground  it  is 
incompetent,  irrelevant  and  immaterial. 

The  Court:  Well,  he  answered  *'No."  Did  you 
say  ^'No'"? 

The  Witness:     I  said  ''No." 

Q.  (By  Mr.  Selvin)  :  You  were  asked — or  were 
you  asked  any  questions  with  respect  to  your  opinion 
or  beliefs  as  to  the  organizational  affiliation  of  various 
persons  connected  with  the  motion  picture  industry  ? 

Mr.  Katz:    I  object. 

The  Court :  Just  say  yes  or  no.  We  are  not  going 
into  the  testimony.  Merely  whether  he  was  asked. 

A.  I  was  not  asked,  that  I  can  recall,  directly 
about  the  affiliations  of  anybody.  Some  names  were 
mentioned  in  the  development  of  other  qeustions,  but 
not  directly  from  [863]  what  you  are  asking  me. 

Q.  (By  Mr.  Selvin) :  There  was  reference  in 
your  testimony,  however,  to  the  names  of  various 
people,  certain  people  whose  names  we  are  not  con- 
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cerned  with,  and  with  respect  to  their  political,  so- 
cial or  economic  views  and  affiliations,  is  that  not 
right?  A.     That  is  true,  yes. 

Q.  Did  you  at  any  time  in  your  testimony  at 
Washington,  either  in  response  to  a  question  by  any 
member  of  the  Committee  or  an  investiagtor,  or  at 
your  own  instigation,  mention  the  name  of  Lester 
Cole  in  any  connection?  A.     No,  sir. 

Q.  Did  you  testify,  Mr.  McGuinness,  at  a  meet- 
ing of  the  subcommittee  or  of  the  Committee  of  the 
House,  Un-American  Activities  Committee,  held 
here  at  a  closed  session,  here  in  Los  Angeles,  in  about 
May,  1947?  A.     I  did. 

Q.  And  did  you  request  or  solicit  the  opportunity 
of  so  testifying  there,  or  were  you  summoned  before 
that  Committee? 

A.  I  was  telephoned  by  a  Mr.  Stripling  and  by 
Mr.  Thomas  and  asked  to  come  down  and  chat  with 
them  off  the  record. 

Q.     And  did  you  do  so?  A.     I  did,  sir. 

Q.  In  any  of  the  discussions  which  you  had  there, 
and  we  don't  want  to  detail  the  content  of  those 
discussions,  except  negatively,  as  I  am  about  to  ask 
you,  did  you  mention  the  name  of  Lester  Cole  in 
any  connection  ?  A.     No,  sir. 

Q.  Did  you,  Mr.  McGuinness,  yourself,  ever  re- 
quest the  House  Un-American  Activities  Committee 
or  any  subcommittee  of  that  committee  to  investigate 
the  motion  picture  industry  or  the  subject  of  Com- 
munism in  the  motion  picture  industry  or  anything 
like  that  ?  A.     No,  sir. 

Q.     Did  you  ever  ask  anyone  else  to  make  such  a 
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request  to  the  Committee  or  of  any  subcommittee? 

A.     No. 

The  Court :  Are  you  dealing  with  the  Washington 
investigation  or  previous  investigation?  I  think  j^ou 
ought  to  specify,  as  that  is  an  omnibus  question,  Mr. 
Selvin. 

I  am  addressing  the  question  to  you. 

Mr.  Selvin:    I  understand. 

Q.  I  will  ask  Mr.  McGuinness  whether  or  not  the 
answers  you  have  given  with  respect  to  whether  or 
not  you  ever  requested  any  investigation  along  the 
lines  that  I  suggested  applies  to  the  Washington 
hearing  or  do  they  apply — 

A.    Yes,  it  applies  to  the  Washington  hearing. 

Q.  And  what  about  this  so-called  secret  or  closed 
hearing  [865]  that  was  held  in  Los  Angeles  in  May? 

A.     It  applies  to  that,  also. 

Q.  Now,  are  you  or  have  you  ever  been  a  member 
of  the  Screen  Writers'  Guild? 

A.  I  was  one  of  the  founders  of  the  Screen 
Writers'  Guild. 

Q.     About  when  was  that?  A.     1933. 

Q.  Now,  in  the  course  of  your  activities  in  your 
work  in  the  industry,  in  the  Writers'  Guild,  do  you 
recall  meeting  Lester  Cole  ?  A.     No. 

Q.  Do  you  have  any  recollection  of  meeting  Mr. 
Cole  personally  at  any  time  prior  to  the  time  he  came 
to  work  at  Metro? 

A.  I  had  seen  him  at  some  meetings  but  I  don't 
believe  I  ever  met  him  personally. 

Q.     And  had  you  engaged  in  any  discussions  with 
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him  either  personally  or  upon  the  floor  of  any  Guild 

meeting'?  A.     Direct  discussion,  no. 

Q.  Is  it  or  is  it  not  true  that  you  and  Mr.  Cole 
from  time  to  time  have  been  on  opposite  sides  of 
discussions  or  arguments  in  respect  to  various  mat- 
ters being  discussed  in  the  Guild? 

A.  "Well,  I  haven't  been  active  in  the  Guild  in 
the  [866]  years  that  Mr.  Cole  has  been  active  in  it 
and  there  was  only  one  occasion  on  which  there  was 
an  active  disagreement  between  us.  That  was  over 
the  formation  of  the  Motion  Picture  Alliance  and 
the  movement  by  the  Screen  Writers'  Guild  to  in- 
vestigate that  organization. 

Q.  You  have  reference  to  the  Motion  Picture  Al- 
liance for  the  Preservation  of  American  Ideals? 

A.    Yes. 

Q.  And  that  is  an  association  of  which  you  are 
a  member?  A.    Yes. 

Q.  Have  you  at  any  time  while  Mr.  Cole  has  been 
at  Metro-Goldwyn-Mayer  attempted  in  any  way  to 
prevent  or  terminate  his  employment  by  that  com- 
pany? A.     No,  sir. 

Mr.  Selvin:    You  may  cross-examine. 

Cross-Examination 
By  Mr.  Katz: 

Q.  You  say  you  are  connected  with  the  Motion 
Picture  Alliance,  sir?  A.    Yes. 

Q.  You  were  at  one  time  its  chairman,  were  you 
not? 

A.  I  was.  In  the  first  year  of  its  existence  I  was 
the  chairman  of  the  executive  committee  of  that 
organization. 
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Q.  And  you  have  been  a  member  of  the  executive 
committee  [867]  since  you  were  chairman,  have  you 
not  ?  A.     Yes. 

Q.  And  since  the  Motion  Picture  Alliance  was 
formed  ? 

I  will  withdraw  that. 

You  know  that  Mr.  Cole  is  not  in  the  Motion  Pic- 
ture Alliance?  A.    Yes. 

Q.  And  you  also  know  that  a  sharp  dispute,  dif- 
ference, existed  between  the  organization  of  which 
you  were  chairman,  the  Motion  Picture  Alliance,  and 
the  Screen  Writers '  Guild,  at  one  time,  did  you  not  ? 

A.    Yes. 
*  *  *  *  [868] 

Q.  (By  Mr.  Katz)  :  Mr.  McGuinness,  you  have 
heard  the  names  Smith  and  Leckie  before,  have  you 
not?  A.    Yes. 

Q.  You  know,  do  you  not,  that  Messrs.  Smith  and 
Leckie  went  to  Mr.  Mannix  and  called  upon  Mr. 
Mannix  to  discharge  Mr.  Cole? 

A.    I  know  no  such  thing. 

Q.     You  have  heard  that,  have  you  not? 

A.     I  have  not. 

Q.     Well,  didn't  Mr.  Smith— 

A.  May  I  ask  you — I  mean  T  have  not  heard 
that  at  Metro-Goldwyn-Mayer.  I  have  read  it  as  part 
of  the  testimony  in  this  court. 

The  Court:    All  right. 

The  Witness:    Am  I  clear  on  that? 

The  Court:    Well,  that  is  all  right. 

Q.  (By  Mr.  Katz)  :  And  Mr.  Smith  and  Mr. 
Leckie  met  at  your  home  at  night,  didn't  they? 


I 


Lester  Cole  759 

(Testimony  of  James  J.  McGuitmess.)' 
A.    Met  me  at  my  home  at  night,  yes. 
Q.    And  they  met  you  in  the  summer  of  1947, 

didn't  they?  [870] 

A.  They  met  me  some  time  prior  to  the  investiga- 
tion in  Washington. 

Q.  Smith  and  Leckie  were  investigators  of  this 
House  Committee? 

A.  They  were  investigators  for  the  House  Com- 
mittee on  Un-American  Activities. 

Q.  And  Mr.  Mannix  or  Mr.  Mayer  told  you  at 
one  time  or  another  before  you  read  it  in  this  case 
that  Smith  and  Leckie  had  called  on  him,  didn't  he? 

A.    Yes. 

Q.  And  how  many  meetings  did  you  have  with 
Smith  and  Leckie  at  your  house? 

A.     I  think  two. 

Q.  Didn't  Smith  and  Leckie  ask  you  to  give  them 
phone  numbers  of  certain  people,  members  of  the 
Motion  Picture  Alliance,  who  might  testify  as 
friendly  witnesses  against  the  so-called  unfriendly 
witnesses  ? 

A.  They  asked  me  for  the  phone  numbers  of  men 
who  had  testified  in  the  executive  hearing  in  the 
spring  of  that  year. 

Q.     And  you  gave  them  those  numbers,  did  you? 

A.     I  did. 

Q.  And  then  there  was  a  meeting  at  your  house, 
wasn't  there,  with  Smith  and  Leckie  at  which  ar- 
rangements were  made  for  transporting  the  so-called 
friendly  witnesses  to  Washington,  isn't  that  true? 

A.     That  wasn't  held  at  my  house. 
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Q.  You  were  present  at  such  a  meeting,  weren't 
you?  A.     I  was. 

Q.  You  had  some  meeting  at  your  house  with 
Smith  and  Leckie  in  order  to  have  these  other  meet- 
ings? 

A.  I  didn't  have  any  other  meetings.  There  was 
one  meeting  at  which 

Q.     Well,  what  other  meetings  did  you  attend? 

Ml.  Walker:  Just  a  moment.  Let  him  finish  his 
answer. 

Mr.  Katz:     I  am  sorry. 

A.  I  had  two  meetings  with  Mr.  Smith  and  Mr. 
Leckie  with  reference  to  the  testimony  I  had  given 
in  the  executive  hearings  at  Washington  and  I  was 
asked  to  r=^peat  that  testimony  in  public,  which  I 
did.  The  meeting  for  the  passing  out  of  transpor- 
tation was  arranged  for  the  convenience  of  all  con- 
cerned, so  that  Mr.  Leckie  and  Smith  wouldn't  have 
to  travel  all  over  town. 

Q.  Where  did  this  meeting  for  the  arrangement 
of  transportation  take  place,  if  it  was  not  held  in 
your  company's  office? 

A.  That  meeting  was  held  in  the  offices  of  the 
Motion  Picture  Alliance  on  Beverly  Drive. 

Q.  All  right.  Now,  don't  you  remember  that 
you  were  on  opposite  sides  of  the  debate  with  Mr. 
Cole,  when  you  were  speaking  for  the  Screen  Play- 
wrights and  Mr.  Cole  for  the  [872]  Screen  Writers 
Guild?  A.     No. 

Q.     WoiUd  you  say  that  that  did  not  occur? 

A.     No.   And  I  don't  remember  Mr.  Cole  in  con- 
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noctioM  with  that  matter.  Perhaps  you  can  refresh 
xnv  recollection. 

Q.  I  will  attempt  to.  Do  you  recall  that  there 
was  a  struggle  before  the  National  Labor  Relations 
Board  ]:)et\veen  the  Screen  Playwrights,  on  the  one 
hand,  and  the  Screen  Writers  Guild  on  the  other 
hand?  A.     Yes. 

Q.  And  you  were  with  the  Screen  Playwrights, 
Averen't  you? 

A.  I  was  inactive  at  the  time.  I  was  a  member 
but  I  did  not  participate  in  that  campaign,  to  the 
l)est  of  my  knowledge. 

Q.  As  a  matter  of  fact,  you  were  one  of  the 
officers  in  the  Screen  Playwrights,  weren't  you? 

A.  Not  at  the  time  of  the  National  Labor  Rela- 
tions Board  action. 

Q.     You  were  an  officer  before  or  later? 

Mr.  Walker:  I  am  going  to  suggest  that  you 
give  the  witness  an  opportimity  to  complete  his 
answer. 

The  Court:     Yes. 

Mr.  Katz:     All  right. 

The  Witness:  I  was  a  member,  to  the  best  of 
my  recollection,  [873]  in  the  first  year  of  the  for- 
mation of  Screen  Playwrights,  I  was  a  member  of 
the  board  of  directors  of  that  organization  and 
T  may  have  been  a  member  of  the  board  in  the 
second  year,  but  I  am  not  clear  on  that. 

Q.  (By  Mr.  Katz)  :  And  there  was  strong  dif- 
ference between  the  Screen  Playwrights  and  the 
Screen  Writers  Guild  over  a  number  of  years,  was 
there  not?  A.     No,  not  that  I  recall. 
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Q.  Yon  mean  charges  were  not  made  by  the 
Screen  Playwrights  about  the  so-called  un-Ameri- 
can activities  of  the  Screen  Writers  Guild  or  cer- 
tain persons  in  it? 

A.  No.  As  1  recall  the  matter — if  you  want  the 
history  of  it,  I  will  give  it  to  you.  The  Screen  Writ- 
ers Guild  as  such  was  in  existence  during  most 
of  the  period  of  the  Screen  Playwrights. 

Q.  Was  it  in  existence  during  the  Labor  Board 
election  between  the  Screen  Writers  Guild  and  the 
Screen  Playwrights'?  A.     Yes,  it  was. 

Q.     That  was  a  sharply  contested  election? 

A.     Yes,  it  was. 

Q.  Feelings  ran  high  between  the  members  of 
both  groups,  did  they  not? 

A.     In  some  cases,  yes. 

Q.  And  is  it  your  testimony  that  you  did  not 
know  +hat  liCster  Cole  was  active  for  the  group 
which  was  opposed  to  your  [874]  group,  the  Screen 
Pla\^wrights  ? 

A.  Yes.  That  was  my  testimony  and  I  made 
it  specifically  in  relation  to  the  election  because  I 
told  you  I  took  no  active  part  in  that  campaign. 

Q.     Well,  you  knew  that  Mr.   Cole  was  taking  \ 
the  vote  for  the  Screen  Writers  Guild,  didn't  you? 

A.     No,  I  did  not. 

Q.  You  knew  that  he  was  vice  president  of  that 
Guild,  didn't  you? 

A.  I  knew  that  he  was  vice  president  at  one 
time. 

Q.     You  said  something  about  the  nature  of  the 
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relationship  between  yourself  and  Mr.  Cole  inso- 
far as  he  as  a  writer  was  concerned.  It  is  true  that 
there  were  sharp  differences  between  you  and  Mr. 
Cole  on  the  matter  of  social  or  political  trade  union 
|)roblems,  was  there  not? 

A.  AYell,  m}  viewpoints  are  different  than  his  on 
^hoso  matters  completely. 

Q.  And  you  so  expressed  yourself  publicly,  did 
you  not,  as  having  different  views  than  the  views 
he  was  supposed  to  have? 

A.  I  never  expressed  any  relationship  to  Mr. — 
any  public  statement  about  Mr.  Cole. 

I  expressed  my  viewpoints  about  a  condition  ex- 
isting- in  an  organization  and  about  various  organi- 
zations. 

Q.  And  that  insofar  as  that  condition  was  con- 
cerned, [875]  you  identified  Mr.  Cole  with  it  at 
least  in  your  own  speaking  w^ith  friends  and  oth- 
ers,  didn't  you  ? 

A.  Wh«t  do  you  mean  by  speaking  with  friends 
and  others?  You  have  been  asking  me  about  pub- 
lic debates  and  I  would  like  to  know  just  what  you 
mean. 

Q.  Well,  now,  you  say  you  don't  remember  the 
public  debate? 

A.  T  don't  recall  any  public  debate  between  Mr. 
Cole  and  myself.  If  there  was  one,  I  would  like 
to  refresh  my  memory. 

Q.  Wasn't  there  another  difference  between  you 
and  Mr.  Cole  which  was  discussed  right  at  Loew's, 
about  the  fact  that  Mr.  Cole  had  been  unwilling  to 
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cros^  a  picket  line  around  the  studio  at  one  time 
and  you  made  some  comment  about  the  fact  that 
he  would  not  cross  a  picket  line?    Don't  you  re- 
member that? 

A.  No.  I  remember  when  he  wouldn't  cross  the 
picket  lin^  but  I  remember  no  discussion  between 
me  and  Mr.  Cole  in  relation  to  that. 

Q.     Well,  did  you  discuss  it  with  anyone  else? 

A.  No.  I  heard  other  people  discuss  it.  I  didn't 
enter  the  discussion. 

Q.  Did  you  know  of  this  discussion  concerning 
Mr.  Cole's  unwillingness  to  cross  the  picket  line? 

A.  The  one  I  refer  to  was  very  casual,  the  one 
which  [876]  took  place  in  the  executive  dining  room 
of  Metro-Goldwyn-Mayer  overlooking  the  picket 
line,  discussing  the  course  of  the  mass  picketing 
of  Metro-Goldwyn-Mayer. 

Q.     Did  you  participate  in  that  discussion? 

A.     No.   I  just  shrugged  my  shoulders. 

Q.     Did  you  listen  to  it? 

A.     Not  very  much. 

Q.     Did  you  say  anything  about  it? 

A.     Not  that  I  recall.  [877] 

*  *  *  * 

Q.  (By  Mr.  Katz)  :  Did  you  at  one  time  state 
as  follows  under  oath:  "And  I  think  the  first  day 
several  writers,  including  Mr.  Cole,  did  not  cross 
it  and  subsequently  they  did,  as  I  recall  the  incident. 
There  was  some  discussion  about  that,  but  it  in- 
volved all  the  writers  who  did  not  cross  the  line 
at  that  time." 
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Then  you  were  asked,  "Who  was  that  discussion 
with?"  And  answered:  "That  was  pretty  general 
discussion.  Most  of  it  took  place  at  lunch  when 
they  were  looking  out  at  the  picket  line  down  be- 
low. Tt  was  not  an  official  meeting  to  discuss  it. 
It  was  just  that  the  events  were  taking  place 
under  the  eyes  of  everybody  concerned,  and  I  guess 
there  was  a  good  deal  of  it."  A.     Yes. 

Q.     Does  that  refresh  your  recollection? 

A.  That  ser-ms  to  me  to  be  in  substance  what  I 
just  said.  I  did  not  participate  in  discussion.  I 
heard  some  it  and  [878]  went  and  sat  down. 

Q.    You  were  in  the  group? 

A.     I  was  in  the  group. 

Q.     Of  executives,  when  it  was  discussed? 

A.  Surely.  T  went  to  the  window  and  looked 
out  and  saw  the  picket  line.  [879] 

Q.  (By  Mr.  Katz)  :  You  had  a  discussion,  did 
you  not,  with  Mr.  Mayer,  at  which  he  expressed 
a  difference  with  you  concerning  the  matter  of  your 
testimony  before  the  House  Committee  or  at  one  or 
the  other  of  the  hearings,  did  you  not? 

A.     No. 

Q.     Did  you  ever  talk  with  Mr.  Mayer? 

A.     Yes;  frequently. 

Q.     And  did  he  disagree  with  you? 

A.     About  what? 

Q.     About  your  testimony  or  your  position. 

A.  I  have  never  discussed  that  with  Mr.  Mayer. 
*  *  *  » 
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ERIC  JOHNSTON, 

a  witness  for  the  defendant,  being  first  duly  sworn, 
testified  as  follows: 

The  Cl^rk:     What  is  your  name,  please? 

A.     Eric  Johnston. 

The  Clerk:     That  is  "ston"? 

A.    Yes. 

Direct  Examination 

By  Mr.  Walker : 

Q.  Mr.  Johnston,  you  are  and  have  for  some 
time  past  been  the  president  of  the  Motion  Picture 
Association  of  America,  Inc.,  is  that  correct?  [881] 

A.    Yes. 

Q.  And  I  believe  you  are  also  the  president  of 
Avhat  we  have  referred  to  here  as  the  West  Coast 
Organization,  which  is — will  you  give  us  the  title 
of  that? 

A.     Motion  Picture  Producers  Association. 

Q.  Most  of  your  time  is  spent  in  and  your  prin- 
cipal office  is  in  Washington,  D.  C,  is  that  not  cor- 
rect ?  A.     Yes. 

Q.     But  you  do  also  have  an  office  in  New  York? 

A.     Yes. 

Q.  And  there  is  also  an  office  out  here,  which 
I  assume  serves  the  purpose  of  being  an  office  for 
both  associations,  is  that  correct?  A.     Yes. 

Q.  And  you  spend  a  substantial  part  of  your 
time  in  each  of  these  offices,  do  you  not? 

A.     Yes. 

Q.  When  did  you  become  president  of  the  Mo- 
tion Picture  Association  of  America? 
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A.     On  September  15,  1945. 

Q.  And  prior  to  the  time  that  you  became  presi- 
dent of  that  organization,  what  was  your  business  or 
profession  or  occupation? 

A.  I  was  president  of  the  United  States  Cham- 
ber of  Commerce.  [882] 

Q.  And,  besides  holding  that  position,  are  you 
engaged  in  any  business  or  were  you  engaged  in 
any  business  on  your  own  behalf? 

A.  Yes.  I  Iiave  four  small  businesses  up  in  the 
Pacific  Northwest. 

Q.     Located  up  in  the  State  of  Washington  ? 

A.  Yes;  state  of  Washington;  Spokane  and  Se- 
attle. 

Q.  Those  are,  generally  speaking,  manufactur- 
ing businesses? 

A.  Two  of  them  are  manufacturing  businesses; 
one  is  a  wholesale  business  and  one  is  a  retail  busi- 
ness. 

Mr.  Walker:  I  think  these  gentlemen  will  not 
mind  leading  questions  to  this  extent,  in  order  to 
shorten  the  examination. 

Q.  You  were  at  one  time  the  president  of  the 
Spokane  Chamber  of  Commerce? 

A.     That  is  right. 

Q.  And  later,  before  you  became  president  of 
the  LTnitecl  States  Chamber  of  Commerce,  you  were 
for  somp  time  a  director  of  that  organization? 

A.     I  was  a  director  and  vice  president  of  it. 

Q.     For  a  period  of  approximately  12  years? 

A.     Correct.  '"' 
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Q.  Were  you  a  member  of  the  Inter  American 
Eeononiic  Development  Commission?  [883] 

A.     Yes. 

Q.  And  a  member  of  the  Economic  Stabiliza- 
tion Board?  A.     Correct. 

Q.  And  you  were  a  member  of  the  War  Man- 
power Board?  A.     Yes. 

Q.  And  a  member  of  the  War  Mobilization  and 
Heconversion  Board? 

A.  Yes.  Those  were  all  war  boards  during  the 
war. 

Q.     The  J'  were  all  war  boards? 

A.     Yes;  during  the  war. 

Q.  Reference  has  been  made  here,  Mr.  John- 
ston, to  a  meeting  that  was  held  in  Washington, 
T).  C,  on  the  night  of  October  19,  1947,  a  meeting 
at  which  were  present  yourself,  Mr.  Paul  McNutt 
and  Mr.  Maurice  Benjamin,  and  also  six  lawyers 
representing  a  group  of  motion  picture  writers, 
pi'oducers  or  directors,  of  which  group  Mr.  Cole, 
tlie  plaintiff  if  this  action,  was  one.  Do  you  re- 
call such  meeting?  A.     Yes;  I  do.  [884] 

Q.  Do  3^ou  recall  the  circumstances  under  which 
that  meeting  was  called  or  took  place? 

A.  Yes.  Mr.  Bartley  Crum,  who  was  associ- 
ated with  Mr.  Cole  and  his  group 

Q.     As  one  of  the  attorneys? 

A.  As  one  of  the  attorneys — called  Mr.  Chafitz, 
who  was  one  of  my  assistants,  and  asked  if  we  would 
meet  with  Mr.  Kenny  and  himself  at  some  time 
which  was  convenient.   Mr.  Chafitz  came  to  me  and 
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told  me  about  it  and  I  said,  of  course,  we  would 
be  very  happy  to  meet  with  them.  Then  Mr.  Crum 
called  me  on  the  phone  and  asked  if  we  would  meet 
with  them,  and  I  said  yes,  and  to  be  at  Mr.  Paul 
McNutt's  apartment  at  the  Shoreham,  in  Washing- 
Ion,  on  Sunday  evening. 

Q.  And  the  people  who  were  present  were  the 
people  T  have  indicated? 

A.  Yes.  Instead  of  Mr.  Crum  and  Mr.  Kenny 
only,  there  were  also  four  other  gentlemen  appeared. 

Q.  And  you  were  informed  they  were  also  of 
legal  counsel  for  the  group  that  was  represented 
by  Mr.  Kenny  and  Mr.  Crum? 

A.     Yes,   sir;   that   is  right. 

Q.  I  wish  you  would  state  in  your  own  way 
and  to  the  best  of  your  recollection  your  partici- 
pation and  the  extent  of  your  participation  in  any 
conversation  that  occurred  and,  as  best  you  recol- 
lect it,  what  took  place,  what  transpired  [885]  and 
what  was  said  by  the  various  parties. 

A.  The  first  question  was  one  as  to  whether 
we  would  cooperate  with  them  in  attemptiuiJ'  to 
quash  the  indictments  before  the  House  Un-Ameri- 
can Activities  Committee. 

The  Court:  You  say  the  indictments.  Do  you 
mean  the  hearings'? 

A.     Yes,  your  Honor;  the  hearings. 

The  Court:     Are  you  an  attorney? 

A.     No;  I  am  not. 

The  Court:  I  thought  you  had  received  some 
legal  education. 
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A.  I  did  but  I  am  not  legally  trained.  A  little 
knowledge  is  a  dangerous  thing. 

The  Court :  That  is  correct ;  I  agree  with  you  on 
that. 

I  sat  not  in  your  District  but  in  the  Eastern 
District  of  Washington  and  I  gathered  some  in- 
formation while  sitting  there  that  made  me  think 
you  were  an  attorney. 

Mr.  Walker :  I  am  sure  you  will  agree  with  me, 
gentlemen,  and  that  Mr.  Johnston  will,  too,  that  the 
matter  he  is  referring  to  is  an  intended  motion  by 
Mr.  Cole  and  others  of  the  group,  of  which  he 
was  a  part,  to  quash  the  subpoenaes  that  had  been 
spj'vpd  upon  members  of  this  group.  Is  that  cor- 
rect ? 

^Iv.  Margolis:  Do  you  want  a  stipulation  that 
that  is  what  was  presented?   [886] 

Mr.  Walker:  I  was  just  trying  to  correct  his 
statement,  the  statement  of  Mr.  Johnston  that  it 
was  with  reference  to  indictments. 

The   Court:     He   used   the   word   "indictments" 
and  there  was  no  indictment  at  the  time  he  is  talk- 
in, a'  about. 
*  *  *  * 

A.  I  told  them  we  could  not  join  with  them  be- 
cause T  had  already  sent  a  letter,  which  had  been 
madp  public,  to  the  House  Un-American  Activities 
Comm.ittee,  in  which  I  told  them  we  welcomed  in- 
A^estigation  of  Communism  in  Hollywood,  and  that 
we  would  cooperate  with  them,  urging  them,  how- 
ever, to  have  a  fair  and  just  hearing.    Therefore, 
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that  we  could  not  cooperate  with  them  in  their  re- 
<|uest.  I  further  stated  that  I  felt  that  the  matter 
that  they  were  discussing  was  a  legal  problem ;  that 
we  had  Mr.  McNutt  and  Mr.  Benjamin,  who  were 
attorneys  representing  us,  and  I  felt  they  should 
discuss  the  matter.  Then  rather  a  lengthy,  or  not 
very  long,  conversation  took  place  between  Mr. 
Benjamin  and  between  the  group  representing  Mr. 
Cole  as  to  some  legal  phases  of  it,  to  which  I  paid 
very  little  attention.  In  the  first  place,  I  didn't 
know  quite  what  they  were  talking  about  and, 
in  the  second  place,  I  was  paying  attention  to 
other  things.  It  was  finally  determined  they  would 
go  and  then  they  left.  One  of  the  gentlemen,  I 
Think  it  was  Mi.  Kenny,  although  I  am  not  positive 
of  that,  asked  me,  or  he  said,  ''It  has  been  [887] 
understood  generally  that  you  have  made  a  deal 
or  an  ariangement  with  the  House  Un-American 
Activities  Committee  to  blacklist  these  men,"  and 
I  said,  ''Of  course,  I  have  made  no  deal  with  the 
House  Un-American  Activities  Committee."  I  think 
the  group  left  approximately  at  that  time  or  shortly 
thereaft'^^r  and  I  don't  recall  anything  else  that  took 
place. 

Q,  (By  Mr.  Walker) :  Let  me  ask  you  this. 
According  to  your  best  recollection,  what  was  the 
duration  of  this  meeting? 

A.  T  don't  think  it  lasted  more  than  30  or  40 
minutes  and  much  of  it  was  pleasantries  and  not 
(concerned  with  the  problems  involved.  I  think  the 
problems  involved  were  even  shorter  than  that. 
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Q.  Do  you  recall  having  handed  to  you  or  see- 
in  2,-  handed  to  anyone  else  a  document  which  pur- 
I)orted  to  be  a  copy  of  a  telegram  sent  by  the  at- 
torneys for  this  group,  of  which  Mr.  Cole  was 
one,  in  which  they  set  out  the  grounds  upon  which 
they  proposed  to  make  their  motion  to  quash  the 
subpoenies  ? 

A.     No*.  I  do  not  recall  seeing  such  a  telegram. 

Mr.  A¥alker:     May  I  have  Exhibit  No.  4? 

Q,  T  would  like  to  hand  you  Plaintiff's  Exhibit 
No.  4  and  ask  you  whether  or  not  you  recall  see- 
ing that  or  any  docimient  similar  to  it  at  the  time 
of  the  meeting^?  [888] 

A.     No,  sir,  I  do  not  recall  seeing  it. 

Q.  (By  Mr.  Walker)  :  Do  you  recall  whether 
or  not  these  attorneys,  other  than  Mr.  McNutt  and 
Mr.  Benjamin,  had  in  their  possession  and  pre- 
sented for  inspection  by  anyone  any  written  docu- 
ment ? 

A.  It  seems  to  me  that  they  did  have  some 
kind  of  a  written  dociunent  but  I  am  not  at  all 
familiar  with  what  it  was.  I  do  not  remember  it 
nor  do  I  think  I  ever  saw  it,  sir. 

Q.  When  you  say  you  never  saw  it,  you  mean 
you  saw  some  document? 

A.     That  I  never  read  it. 

Q.     But  you  did  not  inspect  it? 

A.     That  is  right. 

Q  And  as  far  as  you  can  recall,  no  such  docu- 
ment was  handed  to  you? 

A.     No.    I  am  quite  positive  of  that. 
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Q.  ^ow,  Mr.  Johnston,  leaving  the  meeting  at 
the  Shoreham,  T  would  like  to  go  back  to  the  Mo- 
tion Picture  Association  of  America  and  ask  you 
what  the  organization  of  that  association  is?  Now 
T  am  talking  about  how  it  is  set  up  and  what  de- 
])artments  it  has  and  what  functions  it  performs 
in  a  general  way. 

A.  It  is  a  trade  association  for  the  benefit  of 
the  motion  picture  industry,  those  members  who 
belong  to  it. 

It  has  offices,  as  has  been  stated,  in  [889]  New 
York  and  in  Washington  and  in  Hollywood.  We 
also  maintain  offices  in  London  and  Paris  and 
Cairo  and  certain  other  cities,  because  we  do  busi- 
ness all  around  the  world. 

One  of  the  functions  of  the  Association  is  to  take 
care  of  the  business  interests  of  its  members  in 
various  countries  in  the  world  and  we  do  busi- 
ness in  every  country  in  the  world,  including  Rus- 
sia and  countries  behind  the  Iron  Curtain. 

Another  function  of  the  Association  is  to  take 
care  of  wnat  we  call  the  production  code  admin- 
istration. That  is  a  code  of  self  regulation  of  the 
industry  relating  to  morals  and  good  taste  and 
things  in  pictures. 

Another  department  of  the  Association  deals 
with  copyrights  and  the  registration  of  those  copy- 
rights. 

Another  one  deals  with  advertising  and  the  nec- 
essary corrolation  of  advertising  activities. 

Another   one    deals   with   legislative   matters    in 
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both  the  United  States  and  in  the  various  states, 
because  there  are  constantly  legislative  matters  aris- 
ing such  as  bills  for  censorship  of  the  industry 
or  taxes  or  one  thing  or  another  of  that  kind  or 
nature. 

Another  departments  deals  with  community  serv- 
ice, that  is  to  assist  women's  clubs  and  fraternal 
organizations  in  securing  information  which  they 
wish  about  motion  pictures. 

Another  department  deals  with  public  relations 
of  the  industry  for  gathering  of  information  on 
what  the  public  is  [890]  thinking  about  motion  pic- 
tures or  about  the  industry,  and  transmitting  and 
relaying  that  information  to  its  various  members. 

There  are  several  other  activities,  Mr.  Walker. 
T?"  that  sufficient  or  do  you  wish  me  to  go  into  more 
detail? 

Q.  (By  Mr.  Walker)  :  Well,  do  you  have  any 
contact  with  the  Congress  of  the  United  States? 

A.     Yes. 

Q.     For  any  reason? 

A.  That  is  the  legislative  department  that  I  men- 
tioned. Yes,  we  have  a  staff  in  Washington  that 
contacts  Congress  constantly,  to  see  what  Congress 
is  doing  and  to  protect  the  interests  of  the  motion 
picture  industry  before  the  House  of  Representa- 
tives and  the  Senate,  and  the  legislative  branches. 

Q.     And  I  take  it  that  you  have  to  deal  with    j 
the  office  of  the   Secretary  of  State,  if  you  have 
these  interests  of  which  you  speak  in  foreign  coun- 
tries ? 
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A.  Yes.  We  have  to  deal  with  the  office  of  the 
Secretary  of  State  and  the  Secretary  of  Commerce, 
the  Army  and  the  Navy,  because  the  Army  and  the 
Navy  are  entirely  responsible  for  showing  films  in 
such  countries  as  Germany,  Austria,  Korea,  Japan 
— we  have  to  deal  with  the  foreign  diplomats  of 
all  of  the  countries  in  the  world  who  have  residence 
in  Washington,  because  we  show  pictures  in  those 
various  countries. 

Q.  What  processes  do  you  use  in  order  to  gather 
what  you  deem,  to  be  information  in  regard  to  atti- 
tudes of  the  public  with  reference  to  the  motion  pic- 
tures or  the  motion  picture  industry? 

A.    Well,  we  have  a  clipping  service [892] 

*  *  *  * 

(Pending  question  read  by  the  reporter.) 

A.  We  have  a  press  clipping  service  that  gives 
us  press  clippings  as  to  what  newspapers  say  edi- 
torially and  in  their  news  columns  throughout  the 
United  States. 

We  have  representatives  of  our  organization  who 
are  assigned  to  test  public  opinion  in  various  quar- 
ters. For  instance,  one  is  our  labor  man  who  is 
in  constant  contact  with  labor  organizations;  an- 
other one,  who  is  in  contact  with  the  foreign  situ- 
ation; another  one  in  contact  with  the  legislative 
situation  in  the  various  states;  another  one  in  con- 
tact with  Dusiness  organizations;  another  one  in 
contact  with  teacher  and  educational  organizations; 
and  so  forth.  [893] 

It  is  our  desire  to  be  constantly  informed  as  to 
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what  public  opinion  is,  regarding  the  motion  pic- 
ture industry  and  pictures  both  in  the  United  States 
and  in  foreign  countries. 

Q.  (By  Mr.  AValker)  :  You,  yourself,  have  al- 
ready testified  that  you  move  between  New  York 
and  Washington  and  Los  Angeles.  I  assume  that 
you  also  visit  other  sections  of  the  country! 

A.  Yes,  I  visit  a  great  many  other  sections  of 
the  country.  T  make  a  great  many  public  speeches 
and  as  a  result  I  am  around  the  country  in  a  good 
many  places. 

Q.  And  you  contact  a  great  many  people,  also 
public  opinion  in  a  great  many  places? 

A.  As  an  old  newspaper  man  said,  that  is  one 
of  my  jobs,  to  find  out  about  what  is  going  on  in 
public  opinion. 

Q.  NoW',  the  meeting  at  the  Shoreham  Hotel 
which  was  held  on  October  19th,  was  held  obvi- 
ously the  night  before  the  opening  of  the  hearings 
of  the  Un-American  Activities  Committee  investi- 
gating the  infiltration  of  Communism  into  the  mo- 
tion picture  industry? 

A.     Yes,  Mr.  Walker. 

Q.  In  other  words  that  hearing  opened  on  the 
20th,  is  that  not  correct? 

A.     T  believe  that  is. 

Q.  And  did  you  hear  any  of  the — you  testified, 
did  you  not,  at  that  hearing?  [894] 

A.     Yes.  I  testified  at  that  hearing. 

Q.  Do  you  recall  or  shall  I  refresh  your  recol- 
lection as  to  the  date  upon  which  you  gave  your 
testimony  ? 
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A.  I  have  forgotten.  I  think  it  was  October  27th. 
Is  that  correct? 

Mr.  Walker:  Well,  your  memory  is  quite  correct. 
I  have  just  found  the  place  in  the  transcript  in  the 
hearings,  and  you  testified  on  October  27th,  1947, 
and  that  evidently  accords  with  your  recollection. 

Now,  you  were  at  Washington  on  October  19th  ? 

A.     Yes,  sir. 

Q.  Were  you  there  during  any  of  the  period  be- 
tween October  20th  and  the  date  upon  which  you  gave 
your  testimony? 

A.  Yes.  I  was  there  all  that  time  with  the  excep- 
tion of  one  day  when  I  was  in  Chicago. 

Q.  And  did  you  attend  any  portion  of  the  hear- 
ings ? 

A.     Yes,  I  attended  a  portion  of  the  hearings. 

Q.  Can  you  give  us  some  idea  of  the  extent  of 
your  attendance  upon  the  hearings? 

A.    Yes. 

*  *  *  *  [895] 
A.     Yes.  I  heard  the  testimony  of  Mr.  Lawson.  I 

heard  the  testimony,  a  portion  of  the — 

*  *  *  *  [896] 
The  Witness :    Thank  you,  your  Honor. 

I  heard  Mr.  Lawson  testify.  I  heard  portions  of 
the  testimony  of  several  of  the  other  men.  I  was 
constantly  told  what  the  testimony  was.  As  a  matter 
of  fact,  I  had  practically  hourly  reports  about  what 
was  going  on  although  I  wasn't  there  all  the  time. 

Q.  (By  Mr.  Walker)  :  Did  those  reports  come 
to  you  from  members  of  your  organization  ? 
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A.  Yes,  members  of  the  organization  who  were 
there  to  observe  the  hearings.  [897] 

Q.  And  that  was  true  throughout  the  hearings 
except  as  to  those  periods  when  you  yourself  were 
present  ? 

A.  That  is  correct,  except  for  the  one  day  that 
I  was  in  Chicago. 

Q.  Well,  with  reference  to  the  one  day  when  you 
were  in  Chicago  I  understand  you  to  say  that  you 
did  not  receive  hourly  reports? 

A.     That  is  right. 

Q.  And  did  you  at  any  time  receive  a  report  as 
to  what  had  transpired  during  the  period  when  you 
were  at  Chicago?  A.     No,  I  did  not. 

Q.     Do  you  remember  what  date  that  was  ? 

A.  I  think  it  was  October  28th.  I  think  it  was 
the  day  after  I  testified. 

Q.  Now,  from  what  other  sources,  if  any,  did  you 
obtain  information  as  to  w^hat  transpired  at  these 
hearings  ? 

A.  I  received  information  from  editorial  com- 
ment, from  the  clipping  service.  There  were  a  large 
number  of  editorials  written  in  the  newspapers  in 
America,  and  those,  of  course,  came  across  my  desk. 
I  also  received  information  from  news  stories  as  to 
what  the  press  thought.  I  also  received  information 
from  members  of  Congress  with  whom  I  was  in  con- 
tact as  to  what  they  thought  of  the  hearings.  Con- 
gressman Mundt,  who  is  Senator  Mundt  now —  [898] 

Mr.  Kenny :    Just  a  moment,  your  Honor. 

The  Court:    No.  That  may  be  stricken. 

Mr.  Kenny:    We  were  talking  about  Senators. 
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The  Court:    Yes. 

Mr.  Kenny:    It  will  save  objection. 

The  Court:  I  don't  think  any  names  should  be 
given  at  all  by  anyone. 

Q.  (By  Mr.  Walker):  All  right,  if  you  will 
proceed  and  put  the  people  in  the  different  cate- 
gories. 

A.  Information  came  to  me  from  people  who  had 
been  across  the  country  recently,  during  these  hear- 
ings, as  to  what  reaction  they  found  in  various  por- 
tions of  the  country  concerning  the  hearings. 

Information  came  to  me  from  my  own  staff.  As 
I  tried  to  point  out  to  you,  a  few  minutes  ago,  we 
have  a  staff  that  is  trained  and  attuned,  through  these 
various  organizations  in  various  portions  of  the 
country,  as  to  what  they  were  thinking.  Information 
came  to  me  from  them. 

Information  came  from  friends  of  mine,  from  busi- 
ness acquaintances,  from  friends  of  mine  in  farm 
organizations  and  in  labor  organizations  as  to  what 
the  country  was  thinking  about  the  motion  picture 
industry  and  the  gentlemen  who  were  testifying  or 
who  were  before  the  House  Un-American  Activities 
Committee. 

Mr.  Katz:  Mr.  Walker,  we  would  like  the  record 
to  show  [899]  our  objection  to  the  question  on  the 
ground  that  it  is  immaterial,  and  that  it  is  a  conclu- 
sion of  the  witness,  particularly  about  the  fact  that 
the}^  had  people  who  were  trained  and  attuned  to 
judge  public  opinion,  as  being  a  conclusion  and  im- 
material in  this  case. 
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The  Court :  Well,  that  statement  may  be  stricken. 
I  think  the  persons  may  be  identified  by  designating 
their  occupation,  if  necessary,  but  no  comment  should 
be  made  as  to  whether  they  are  trained,  because  we 
are  getting  into  the  realm  of  speculation,  because 
who  is  trained  and  who  is  not  trained  in  public 
opinion  ?  That  may  be  stricken,  that  particular  state- 
ment. 

Q.  (By  Mr.  Walker)  :  Is  it  true,  Mr.  Johnston, 
that  the  people  to  whom  you  referred  as  people  who 
were  trained  and  attuned  were  people  who — 

Mr.  Margolis:    That  has  just  been  stricken. 

The  Court:    No.  I  have  stricken  that. 

Mr.  Margolis :    You  have  stricken  that. 

The  Court:  That  is  the  danger;  we  are  getting 
into  a  qualitative  analysis  of  the  information  he 
received. 

Mr.  Walker :  All  I  want  to  find  out  is  if  the  people 
he  so  referred  to  were  people  who  were  employed  by 
the  organization,  as  he  has  heretofore  testified  to. 

The  Court:  No.  I  have  stricken  the  question.  He 
can  testify  who  the  people  were.  It  is  for  the  jury 
to  determine  [900]  whether  the  people  were  trained 
and  how  well  they  were  trained. 

Q.  (By  Mr.  Walker)  :  All  right.  Who  were  the 
people  who  obtained  for  you  the  information  that 
you  have  referred  to,  Mr.  Johnston  ? 

A.  The  men  who  were  assigned  to  contact  labor 
organizations,  the  man  who  is  assigned  to  contact 
the  theatre  owners  who  exhibit  pictures,  and  who  in 
turn  are  supposed  to  be  familiar  with  conditions  in 
their  local  areas. 


Lester  Cole  781 

(Testimony  of  Eric  Johnston.) 

i\Ir.  Margolis :    We  move  to  strike. 

The  Court :    No.  Strike  that  out. 

The  Witness :    I  beg  your  pardon,  your  Honor. 

The  Court:  Just  please  describe  them,  without 
passing  upon  the  efficacy  of  their  services. 

The  Witness:     All  right. 

The  Court:    All  right. 

The  Witness :  The  men  who  were  assigned  to  cover 
legislative  matters,  the  personnel  who  were  assigned 
to  cover  fraternal  and  religious  and  educational  or- 
ganizations. These  are  the  men  and  women  who  bring 
me  information  as  to  what  is  going  on  and  what  the 
action,  the  attitude  of  the  people  was. 

Q.  (By  Mr.  Walker)  :  Now,  these  people  that 
you  refer  to  were  people  in  the  employ  of  the  or- 
ganization ? 

Mr.  Margolis:     Just  a  moment. 

A.     Yes.  [901] 

Mr.  Margolis :  I  want  to  move  to  strike  ' '  who  bring 
me  information"  as  to  public  attitude,  because  that 
is  a  conclusion  that  they  knew — that  in  effect  is 
qualifying  them  as  experts  on  knowing  what  the 
public  attitude  is,  and  they  may  have  brought  him 
information  but  to  characterize  that  information  I 
think  is  improper,  your  Honor.  [902] 

The  Court :  I  will  allow  that  to  remain,  but  again 
I  suggest  that  Mr.  Johnston  confine  himself  to  giving 
the  sources,  without  passing  judgment  upon  the 
validity  of  the  information  that  he  received.  You 
have  not  attended  this  lawsuit.  That  is  a  very  sensi- 
tive topic  in  this  lawsuit. 
*  *  *  * 
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Mr.  Walker:  I  will  say  to  you,  Mr.  Johnston, 
that  this  envelope  contains  photostats  of  what  pur- 
port to  be,  and  I  think  counsel  will  stipulate,  are 
correct  representations  of  various  articles  appearing 
in  various  newspapers  of  this  country,  and  I  shall 
not  further  designate  them,  which  were  [903]  re- 
ceive in  your  office  and  forwarded  by  your  office  to 
me  or  to  Mr.  Selvin  some  time  ago?  I  will  ask  you 
to  look  at  them. 


*  *  *  * 


The  Court:  All  right.  The  conduct  of  counsel 
doesn't  require  any  admonition. 

Q.  Mr.  Johnston,  I  will  show  you  this  document. 
I  won't  name  it.  We  will  call  it  "it".  Do  you  recog- 
nize it  as  a  photostat  of  anything  that  you  have  seen 
before?  A.     Yes,  I  do.    [904] 

Q.     Well,  what  is  it? 

A.  It  is  editorials  from  newspapers  throughout 
the  United  States. 

The  Court:  All  right.  Let  me  ask  you  this,  are 
they  correct  photostats?  Are  they  enlargements  or 
not?  A.     No. 

Q.     They  are  identical? 

A.     They  are  identical. 

Q.     They  are  photostats  of  actual  editorials? 

A.  Yes,  sir.  They  are  made  by  this  organization's 
press  clipping  bureau,  not  by  ourselves. 

The  Court :  All  right.  This  is  sufficient  to  identify 
the  document.  Mark  it  for  identification. 

The  Clerk:  It  is  defendant's  Exhibit  G  marked 
for  identification. 
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[Note:  Defendant's  Exhibit  G  is  not  repro- 
duced because  of  its  nature  and  bulk.  It  consists 
of  a  large  number  of  photostatic  copies  of  edi- 
torials appearing  in  newspapers  throughout  the 
United  States  commenting  upon  the  hearing 
before  the  House  Committee  on  Un-American 
Activities  at  which  appellee  appeared,  upon  the 
conduct  and  testimony  of  witnesses,  who  did  not 
disclose  whether  they  were  or  had  been  members 
of  the  Communist  Party  and  upon  the  aims, 
objects  and  public  standing  of  the  Communist 
Party.] 

The  Court :    All  right,  now,  take  over  from  there. 

Q.  (By  Mr.  Walker)  :  You  were  able  to  identify 
them.  Can  you  tell  us  during  what  period,  if  any, 
they  were  called  to  your  attention? 

A.  Yes.  Those  were  editorials  which  were  called 
to  my  attention  between  the  time  of  the  beginning 
of  the  House  Un-American  Activities  hearing  there 
in  October  and  our  meeting  in  the  Waldorf  in  No- 
vember. 


*  *  *  * 


[905] 

Q.  (By  Mr.  Walker)  :  I  show  you  another  group 
of  photostats  and  ask  you  if  you  have  seen  those 
before.  A.     Yes,  sir. 

Q.  And  will  you  give  me  a  general  description 
of  them? 

A.  Yes.  These  are  editorials  from  newspapers 
throughout  America  that  came  into  my  office,  some 
of  them  seemingly  before  our  meeting  at  the  Waldorf 
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in  New  York,  and  some  of  them  after,  but  they  were 

along  the  same  line  as  the  others. 

Mr.  Walker :    May  I  ask  that  these  be  marked  for 
identifiaction  ? 

The  Court:    All  right;  they  may  be  so  marked. 

The  Clerk:    Defendant's  Exhibit  H,  marked  for 
identification. 


^? 


[Note:  Defendant's  Exhibit  H  is  not  repro- 
duced because  of  its  nature  and  bulk.  It  consists 
of  a  large  numl^er  of  photostatic  copies  of  edi- 
torials appearing  in  newspapers  throughout  the 
United  States  commenting  upon  the  hearing 
before  the  House  Committee  on  Un-American 
Activities  at  which  appellee  appeared,  upon  the 
conduct  and  testimony  of  witnesses,  who  did  not 
disclose  whether  they  were  or  had  been  members 
of  the  Communist  Party  and  upon  the  aims, 
objects  and  public  standing  of  the  Communist 
Party.] 

Q.  (By  Mr.  Walker)  :  Mr.  Johnston,  there  have 
been  various  references  here  to  a  meeting  held  at 
the  Waldorf-Astoria  Hotel  in  New  York  on  Novem- 
ber 24th  and  November  25th.  Do  you  recall  such  a 
meeting?  A.    Yes,  sir. 

Q.  I  don't  ask  you  to  enumerate  the  people  who 
were  present  but  can  you  give  me  the  designation  of 
the  people  who  attended  that  meeting? 

A.  Yes.  There  were  the  heads  of  the  motion  pic- 
ture industry  both  from  the  New  York  offices  and 
Hollywood  offices,  who  had  been  called  back  to  Wash- 
ington to  attend  this  meeting. 
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Q.  And  do  you  recall  approximately  what  time 
of  the  [907]  day  the  meeting  commenced? 

A.  Yes;  it  commenced  at  noon  on  the  26th,  as  I 
recall  it.  Or  was  it  the  24th? 

Q.     The  24th.  A.     The  24th. 

Q.     It  has  been  so  identified  in  the  evidence  here. 

A.     Yes. 

Q.  AYere  there  present  at  that  meeting  any  whom 
you  knew  to  be  officers  of  the  defendant  Loew's,  In- 
corporated, the  defendant  in  this  action? 

A.  Oh,  yes ;  there  were  a  great  many  from  Loew's 
present.  Do  you  want  me  to  name  them  ? 

Q.     Yes ;  if  you  recall  who  they  were. 

A.  Mr.  Schenck,  president  of  Loew's ;  Mr.  Rubin, 
vice-president  and  chief  counsel;  Mr.  Louis  B. 
Mayer,  who  was  in  charge  of  their  studio  in  Holly- 
wood; Mr.  Eddie  Mannix,  who  is  an  officer  of  the 
organization  in  Hollywood,  and  there  may  have  been 
some  others. 

Q.  The  Mr.  Schenck  to  whom  you  refer  is  Mr. 
Nicholas  Schenck? 

A.     Yes;  Mr.  Nicholas  Schenck,  president. 

*  *  *  *  [908] 
Q.     Mr.  Johnston,  will  you  tell,  as  well  as  you  can, 

what  transpired  at  the  meeting  at  the  Waldorf 
Hotel?  I  will  let  counsel  object  and  I  will  seek  to 
answer  the  objection. 

*  *  *  *  [909] 
A.     The  meeting  started  and  there  was  a  large 

number  of  people  present,  representatives  from  al- 
most all  of  the  motion  picture  studios  in  Hollywood 
and  in  New  York,  who  were  present.  I  presided  at 


786  Loew's  Incorporated  vs. 

(Testimony  of  Eric  Johnston.) 

the  meeting.  I  started  by  telling  them  about  the 
foreign  situation,  our  falling  revenues  abroad.  I  also 
told  them  about  the  reaction  which  had  taken  place 
in  certain  South  American  countries  as  the  result  of 
the  testimony  of  the  so-called  ten  men  before  the 
House  Un-American  Activities  Committee.  I  then 
pointed  out  to  them — 

*  *  *  *  [912] 

A.  I  told  them  what  editorials  I  had  read,  that 
our  office  had  seen  and  that  I  was  personally  familiar 
with;  that  the  tenor  of  these  editorials  was  that 
these  men  had  behaved  [913]  like  Communists ;  that 
they  had  brought  discredit  to  their  employer  and  to 
the  industry.  I  related  to  them  what  the  Commander 
of  the  American  Legion  had  told  me  of  action  at 
one  of  the  posts  in  Kansas,  in  which  they  were  going 
to  boycott  American  pictures  because  of  Communist 
activities  of  these  ten  men.  I  told  them  that  the 
Commander  of  the  American  Legion  had  told  me  that 
he  would  like  to  stop  this  if  he  could.  I  told  them 
that  a  situation  of  this  kind  might  snowball  into 
large  proportions  in  other  Legion  posts.  I  told  them 
of  the  action  at  Chapel  Hill,  at  the  University  of 
North  Carolina,  where  a  group  had  boycotted  a  pic- 
ture. I  told  them  of  conversations  I  had  had  with  my 
OAvn  staff  regarding  the  actions  of  these  10  men  and 
that  the  impression  was  that,  if  they  were  not  Com- 
munists, at  least  they  were  acting  like  it,  and  had 
])rought  discredit  to  the  industry  and  to  their  em- 
ployers. I  told  them  about  my  personal  experiences 
with  business  men,  farmers  and  laboring  people, 
whom  I  had  talked  to.  I  discussed  with  them  at  some 
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length  the  reaction  which  we  were  getting  from  or- 
ganizations that  we  were  in  touch  with.  I  told  them 
that  I  thought  they  had  two  courses  of  action  open 
to  them  and  that  they  would  have  to  choose  what  they 
desired  to  do ;  that  all  my  position  was  was  to  notify 
them  as  to  the  facts  which  I  had  found,  and  that  I 
felt  from  there  on  it  was  up  to  them  to  make  a  de- 
cision ;  that  either  they  had  the  right  to  employ  these 
10  men,  and  they  had  the  right  [914]  to  employ 
them,  and  to  continue  to  tell  the  public  they  were 
keeping  subversive  or  Communist  material  on  the 
screen;  that  that  was  the  right  which  they  had  but 
that  it  would  be  a  right  which  would  be  difficult  be- 
cause there  was  beginning  to  snowball  public  opinion 
to  the  effect  that  the  industry  was  harboring  Com- 
munists, whether  it  was  true  or  not;  that  it  was  a 
feeling  which  was  beginning  to  permeate  the  United 
States ;  or,  on  the  other  hand,  they  could  take  action 
by  not  employing  these  10  men,  who,  in  my  opinion, 
had  indicated  to  the  public  by  their  actions  that 
they  were  certainly  either  Communists  or  Commu- 
nist sympathizers.  I  told  them  that,  in  my  opinion, 
either  one  of  those  two  actions  would  have  to  be 
taken;  that  it  was  not  for  me  to  recommend  what 
action  they  should  take  but  they  individually  should 
do  what  they  felt  was  the  right  thing  to  do  under  the 
circumstances.  Several  people  spoke  at  the  meeting, 
including  Mr.  Mayer,  who  spoke  after  I  did,  and 
he  agreed  with,  I  think,  everything  I  said,  and  he 
was  quite  emphatic  that  we  should  take  the  second 
course  of  action.  Then  Mr.  James  Byrnes,  our  coun- 
sel, spoke,  and  spoke  at  considerable  length,  about 
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what  ho  felt  they  should  do  and  he  felt  that  the  second! 
action  should  be  taken;  that  there  were  some  legal 
risks  involved  in  taking  the  second  action  but  he 
thought,  mth  all  of  the  circumstances  iuA'olved,  it 
was  an  action  which  should  be  taken  and  he  recom- 
mended that  it  be  taken.  He  was  followed  by  hisj 
[915]  associate,  a  Mr.  Russell,  who  made  about  the] 
same  recommendation.  Then  several  people  spoke  on 
the  subject,  including  the  legal  staff  of  many  of  the 
companies  who  were  present  and  including  some  of] 
the  officers  of  the  companies.  Everyone  there  seemed 
to  agree  that  the  second  course  of  action  should  be  I 
taken. 

The  Court :    Did  Mr.  Mannix  participate  ? 

A.  Mr.  Mannix  participated  and  so  did  Mr.  Mayer] 
and  all  seemed  to  feel  the  second  course  of  action 
should  be  taken.  The  only  question  was  as  to  the] 
procedure  in  the  second  course  of  action,  exactly] 
what  should  be  done.  There  seemed  to  be  no  doubtl 
that  these  10  men  by  their  actions  before  a  Con- 
gressional Committee — 

Mr.  Margolis:     Just  a  moment.  This  is  a  char- 
acterization of  what  was  said  and  not  a  report  on| 
the  meeting. 

The  Court:  I  think  the  last  sentence  should  be 
stricken.  Go  ahead.  You  were  doing  very  well.  Keep 

to  the  narrative. 

*  *  *  * 

A.  Gentleman  after  gentleman  arose  and  stated 
that  [916]  he  felt  that,  and  each  one  individually 
expressed  it  in  his  own  way,  that,  by  bringing  scorn 
upon  the  industry  and  upon  the  employer,  these  men 
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had  brought  such  discredit  to  the  industry  that  they 
couldn^t  be  retained  in  employment,  and  that  the 
clause  of  their  contracts,  which  allowed  the  contracts 
to  be  discontinued  in  case  they  brought  scorn  or  any 
other  public  ill  feeling  towards  their  employer  or  to 
the  industry,  should  be  invoked.  There  was  so  much 
discussion  about  it  that  I  felt — and  each  one  had  a 
little  different  approach — that  I  felt  a  committee 
should  be  appointed  to  determine  what  action  should 
be  taken.  The  group  approved  the  appointment  of 
a  committee  and  a  committee  was  so  appointed  by  me. 
[917]  Mr.  Nicholas  Schenck  was  the  chairman  of  the 
committee.  I  do  not  recall  all  of  the  members  that 
were  on  the  committee  but  it  seemed  to  me  that  every- 
body wanted  to  get  on  the  committee.  And  the  result 
was  it  wound  up  by  at  least  half  of  those  present 
being  on  the  committee.  So  I  can't  tell  you  all  who 
were  on  it.  They  met  after  we  adjourned,  which  was 
about  5:00  o'clock — 

Q.  (By  Mr.  Walker)  :  Pardon  me  for  interrupt- 
ing. At  the  time  the  committee  was  appointed,  as  I 
understand  you,  that  practically  concluded  or  did 
conclude  the  first  day  of  the  meeting,  is  that  correct  ? 

A.  That  concluded  the  first  day  of  the  meeting. 
The  committee  then  met  after  we  adjourned  and 
they  had  deliberations  that  night,  and  the  next  morn- 
ing we  met  and  Mr.  Nicholas  Schenck  brought  in 
a  resolution  which  he  said  was  satisfactory  to  the 
committee.  Mr.  James  Byrnes,  our  legal  counsel,  read 
the  resolution  and  he  read  it  very  carefully.  He  read 
it  completely  first  and  then  he  read  it  sentence  by 
sentence  and  asked  if  there  were  any  changes  or 
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corrections.  And  there  were  a  number  of  changes 
and  corrections.  There  were  objections  to  this  or 
feeling  that  this  should  l^e  strengthened  or  something 
else  should  be  changed,  and  this  took  over  a  period  of 
two  or  three  hours  in  which  this  matter  was  dis- 
cussed. And,  finally,  a  resolution  was  prepared  that 
seemingly  all  present  could  agree  to.  Then  Mr.  Man- 
nix  spoke  up  [918]  and  said  that  he  didn't  know 
whether  this  should  be  done  or  not  because  of  the 
California  labor  laws,  which  might  mean  within  the 
State  of  California  that  maybe  this  couldn't  be  done. 
Mr.  Byrnes,  our  counsel,  then  spoke  up  and  said  that 
he  had  examined  the  California  State  Labor  Laws 
and  that,  in  his  opinion,  this  was  in  no  way  a  viola- 
tion of  the  State  Labor  Laws  of  California.  Mr. 
Russell,  his  assistant,  also  spoke  on  the  same  subject 
and  I  believe  one  or  two  of  the  other  legal  counsel 
present,  who  came  from  California,  also  spoke  up 
to  the  same  tenor.  Then  Mr.  Goldwyn  objected  and 
said  that  he  felt  that  he  didn't  want  any  part  of 
this;  that  he  felt  they  shouldn't  go  ahead  with  it. 
I  then  arose  and  said  that,  in  my  opinion,  these  men 
would  have  to  make  up  their  minds — I  think  I  used 
the  expression  "they  would  have  to  fish  or  cut  bait" 
— that  I  Avas  sick  and  tired  of  presiding  over  a  meet- 
ing where  there  was  so  much  vacillation;  but  I  had 
no  authority  to  do  an^^thing;  that  I  wasn't  like  the 
czar  of  baseball  who  discharged  people  if  their  con- 
duct wasn't  satisfactory  and  seemingly  had  that  au- 
thority ;  but  I  had  no  such  authority ;  that  either  they 
adopt  one  or  two  of  these  other  alternatives,  in  my 
opinion,   continue  to  employ  men  who  were  sup- 
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posedly  Communists  and  justify  that  employment  in 
the  eyes  of  the  American  public  or  they  would  have 
to  take  the  other  alternative  and  not  employ  them. 
But  for  goodness'  sake,  to  make  up  their  minds  one 
way  or  another  [919]  There  was  some  discussion 
took  place  after  that  and  finally  it  was  agreed  they 
would  adopt  this  resolution,  which  was  finally 
adopted.  And  the  specific  question  was  asked  by  me 
of  Mr.  Donald  Nelson,  who  was  a  representative  of 
the  Society  of  Independent  Producers,  of  which  he 
was  their  president  at  that  time,  whether  he  agreed 
to  this.  He  said  he  did.  And  I  believe  one  gentlemen 
asked  Mr.  Goldwyn  if  he  agreed  to  it  and  I  think 
someone  asked  Mr.  Wanger  if  he  did,  and  they  said 
they  did  and  they  would  go  along. 

The  Court:    Did  Mr.  Mannix  finally  agree  to  it? 

A.  Mr.  Mannix  went  along ;  yes.  And  I  think  wdth 
that  the  meeting  adjourned  for  lunch,  and  we  had 
lunch  the  second  day.  At  that  lunch  we  discussed 
means  and  methods  of  implementing  this  agreement 
by  working  with  the  Guilds  in  Hollywood,  to  elicit 
their  help  and  cooperation.  I  mentioned  that  in  pre- 
vious testimony  before  the  House  Un-American  Ac- 
tivities Committee  I  said  that  I  felt  that  management 
and  labor  were  responsible  for  cleaning  their  house 
of  Communists;  that  that  was  a  jol)  for  management 
and  labor  working  together;  that  I  personally  be- 
lieved that  a  Communist  was  a  foreign  agent  and 
subversive,  and  that  I  personally  wouldn't  employ 
a  Communist,  a  known  Communist,  because  he  was, 
in  my  opinion,  a  foreign  agent,  working  for  a  foreign 
government.  I  said  I  felt  it  was  up  to  management 
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and  labor  to  work  together  as  closely  as  they  could  on 
this  problem ;  that  this  was  one  of  the  things  [920] 
in  which  I  felt  that  management  and  labor  had  a 
mutual  responsibility  to  help  solve.  I  think  shortly 
after  that  the  meeting  adojurned  and  each  went  to 
their  respective  places. 

Mr.  Katz :  In  connection  with  that  recital,  I  think 
we  are  entitled  to  an  instruction  that  none  of  the 
matters  stated  here  are  to  be  taken  as  true  and 
correct;  that  it  is  merely  a  statement  at  which  Mr. 
Cole  was  not  present,  at  which  no  representative  of 
Mr.  Cole  was  present  and  no  representative  of  any 
guild  or  union  is  shown  to  have  been  present,  and  it 
merely  goes  into  an  attempt — it  is  only  for  the  pur- 
pose of  showing  what  led  up  to  the  action  which  re- 
sulted in  what  we  call  the  blacklist  but  that  they 
call  the  termination  of  the  ten  men.  It  seems  to  me 
we  are  entitled  to  some  admonition  following  this 
statement. 

The  Court:  Before  I  give  the  admonition,  I  want 
Mr.  Johnston's  attention  called  to  the  resolution,  so 
we  will  know — 

Mr.  Walker:  I  have  it  right  here  on  the  lectern 
and  will  present  it  to  him  and  have  him  identify  it. 

The  Court:    Isn't  it  already  in  the  record? 

Mr.  Walker :  No,  your  Honor.  It  was  read  in  the 
record  but  it  hasn't  been  put  in  the  record  as  an 
exhibit.  I  think  probably  it  should  be  put  in  as  an 
exhibit  or  at  least  for  identification  so  that  we  can 
refer  to  it. 

The  Court:  Ladies  and  gentlemen  of  the  n^iry,  I 
will  [921]  repeat  the  admonition  I  gave  you  when 
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Mr.  Mayer  testified  to  some  of  the  facts  which  Mr. 
Johnston  has  given  us  now  in  detail.  The  only  reason 
why  this  is  brought  in  at  all  is  to  show  what  led 
up  to  the  action  which  Mr.  Mayer  actually  took ;  and, 
if  the  plaintiff  had  not  taken  the  burden  of  bringing 
in  this  evidence,  in  an  endeavor  to  show  what  they 
contend  to  be  a  different  intention,  this  testimony 
would  be  entirely  immaterial.  As  it  is,  it  is  not  to  ])e 
taken  as  either  true  or  false.  It  is  merely  to  be  con- 
sidered as  having  been  said  or  done  at  the  time  and 
as  having  preceded  the  taking  of  the  particular  ac- 
tion. Ultimately,  it  is  up  to  you,  on  the  basis  of  the 
instructions  that  the  court  will  give  you,  to  determine 
whether  the  conduct  is  of  such  character  as  had  the 
effect  stated;  and  you  are  not  to  take  Mr.  Johnston's 
opinion  that  he  gave  at  that  time  as  bearing  upon 
your  determination  of  whether  it  did  have  that  effect 
at  all  or  not.  All  right. 

Mr.  Walker :  Will  your  Honor  make  clear  to  the 
jury  that  Mr.  Johnston's  statement,  however,  is  evi- 
dence as  to  the  things  that  Mr.  Johnston  said? 

The  Court :  That  they  were  said  at  the  time ;  yes ; 
that  is  right.  You  are  the  judge  of  the  testimony 
of  every  witness  and  every  witness,  including  Mr. 
Johnston,  is  presumed  to  tell  the  truth  and,  ulti- 
mately, if  there  is  a  conflict  betw^een  Mr.  Johnston 
and  somebody  else,  it  is  up  to  you  to  determine  which 
version  you  are  going  to  believe,  assuming  there  is  a 
conflict.  [922]  I  cannot  tell  you  anything  except  that, 
if  you  believe  Mr.  Johnston,  then  you  have  a  right 
to  assume  that  he  made  the  statements  that  he  says 
he  did  but  not  as  to  whether  the  statements  that  he 
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made,  either  by  way  of  information  or  deduction,  are 
true  or  not;  that  he  made  the  statements  but  not 
whether  they  are  true  or  not. 

Mr.  Walker:  Except  as  he  may  have  made  them 
and  it  appears  he  made  them  of  his  own  knowledge. 

The  Court:  No.  I  have  already  given  the  admoni- 
tion that  I  agreed  to  give,  without  amplifying  the 
matter,  I  think  the  jury  understands.  Go  ahead. 

Q.  (By  Mr.  Walker)  :  Mr.  Johnston,  you  re- 
ferred to  Mr.  Sam  Goldwyn.  Although  there  is  a 
similarity  with  one  of  the  names  in  the  studio,  Metro- 
Goldwyn-Mayer,  will  you  tell  us  whether  or  not  Mr. 
Sam  Goldwyn  is,  to  your  knowledge,  in  any  way  con- 
nected with  Loew's,  Inc.,  or  the  studio  known  as 
Metro-Goldwyn-Mayer. 

A.  No ;  I  believe  he  is  not  connected  in  any  way 
with  Metro-Goldwyn-Mayer. 

Q.     Or  with  Loew's?  A.     Or  with  Loew's. 

The  Court:  He  is  what  they  call  an  independent 
producer  ? 

A.  Yes,  sir.  He  is  a  member  of  the  Association 
which  I  represent  and  he  is  also  a  member  of  the 

Independent  Association.  [923] 

*  *  *  * 

Mr.  Walker:  Or  a  different  concern.  This  is  a 
copy  of  the  so-called  statement  of  policy,  which  you 
had  typed,  and,  therefore,  I  assume  you  will  stipu- 
late it  is  a  correct  copy. 

Mr.  Katz:    Yes. 

Mr.  Walker :    I  would  like  to  offer  it  in  evidence. 

The  Court:    Yes. 

*  *  *  * 
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DEFENDANT'S  EXHIBIT  I 

STATEMENT  OF  POLICY  ADOPTED  AT 
WALDORF-ASTQRIA  HOTEL  MEETING 
ON  NOVEMBER  26,  1947,  BY  MOTION  PIC- 
TURE PRODUCERS,  INCLUDING  LOEWS 
INCORPORATED 

Members  of  the  Association  of  Motion  Picture 
Producers  deplore  the  action  of  the  ten  Hollywood 
men  who  have  been  cited  for  contempt  by  the  House 
of  Representatives.  We  do  not  desire  to  prejudge 
their  legal  rights,  but  their  actions  have  been  a  dis- 
service to  their  employers  and  have  impaired  their 
usefulness  to  the  industry. 

We  will  forthwith  discharge  or  suspend  without 
compensation  those  in  our  employ,  and  we  will  not 
re-employ  any  of  the  ten  until  such  time  as  he  is 
acquitted  or  has  purged  himself  of  contempt  and 
declares  under  oath  that  he  is  not  a  Communist. 

On  the  broader  issue  of  alleged  subversive  and 
disloyal  elements  in  Hollywood,  our  members  are 
likewise  prepared  to  take  positive  action. 

We  will  not  knowingly  employ  a  Communist  or 
a  member  of  any  party  or  group  which  advocates  the 
overthrow  of  the  government  of  the  United  States 
by  force  or  by  any  illegal  or  unconstitutional  methods. 

In  pursuing  this  policy,  we  are  not  going  to  be 
swayed  by  hysteria  or  intimidation  from  any  source. 
We  are  frank  to  recognize  that  such  a  policy  in- 
volves dangers  and  risks.  There  is  the  danger  of 
hurting  innocent  people.  There  is  the  risk  of  creating 
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an  atmosphere  of  fear.  Creative  work  at  its  best 
cannot  be  carried  on  in  an  atmosphere  of  fear.  We 
will  guard  against  this  danger,  this  risk,  this  fear. 

To  this  end  we  will  invite  the  Hollywood  talent 
guilds  to  work  with  us  to  eliminate  any  subversives ; 
to  protect  the  innocent ;  and  to  safeguard  free  speech 
and  a  free  screen  wherever  threatened. 

The  absence  of  a  national  policy,  established  by 
Congress,  with  respect  to  the  employment  of  Com- 
munists in  private  industry  makes  our  task  difficult. 
Ours  is  a  nation  of  laws.  We  request  Congress  to 
enact  legislation  to  assist  American  industry  to  rid 
itself  of  subversive,  disloyal  elements. 

Nothing  subversive  or  un-American  has  appeared 
on  the  screen.  Nor  can  an}^  number  of  Hollywood 
investigations  obscure  the  patriotic  services  of  the 
30,000  loyal  Americans  employed  in  Hollywood  who 
have  given  our  government  invaluable  aid  in  war 
and  peace. 

Q.  (By  Mr.  Walker) :  Mr.  Johnston,  you  have 
referred  to  the  resolution,  as  you  called  it,  I  believe, 
the  statement  of  policy,  which  was  adopted  at  this 
Waldorf-Astoria  meeting.  I  hand  you  a  document 
marked  Defendant's  Exhibit  I  and  ask  you  to  look 
at  it  sufficiently  to  assure  yourself  that  it  is  a  copy 
of  the  policy  statement.  [925] 

A.     Yes,  sir.  Do  you  want  me  to  read  it? 

The  Court :    Oh,  no ;  merely  identify  it. 

A.     Yes,  sir. 

Q.  (By  Mr.  Walker) :  I  understand  you  to  say 
that  it  is?  A.     It  is;  yes,  sir. 
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Q.  Now,  I  direct  your  particular  attention  to  one 
2orovision  of  that  agreement  or  of  that  statement  of 
policy,  which  is  as  follows — after  referring  to  the 
policy  to  be  put  into  effect  with  reference  to  what 
are  here  designated  as  the  10,  the  statement  proceeds, 
^^On  the  overall  issue  of  alleged  subversive  and  dis- 
loyal elements  in  Hollywood,  our  members  are,  like- 
wise, prepared  to  take  positive  action.  We  will  not 
knowingly  employ  a  Communist  or  a  member  of  any 
party  or  group  which  advocates  the  overthrow  of  the 
government  of  the  United  States  by  force  or  by  any 
illegal  or  unconstitutional  methods."  Do  you  recall 
that  provision  ?  A.     Yes,  sir. 

Q.  Was  that  the  subject  of  any  discussion  in  this 
meeting  ?  A.    Yes. 

Mr.  Katz:  We  object  to  that  upon  the  ground  it 
has  already  been  asked  and  answered. 

The  Court:    Yes.  The  objection  is  sustained. 

Mr.  Walker:  Your  Honor,  I  wish  to  call  the 
witness'  [926]  particular  attention  to  it  and  refresh 
his  recollection  by  showing  him  the  provision  and 
ask  him  to  relate  any  part  of  the  discussion,  which 
he  has  not  related,  that  deals  with  that. 

The  Court :  I  do  not  think  it  is  material  and  we  are 
going  into  a  discussion  that  is  absolutely  foreign. 
We  are  not  interested  in  any  special  discussion  of 
what  one  man  said  to  the  other.  For  the  purpose  of 
this  examination,  you  have  sufficiently  gone  into 
what  was  said,  without  calling  the  witness'  attention 
to  particular  wording  and  asking  him  to  explain  what 
was  done  and  what  it  means.  I  will  sustain  the 
objection. 
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Mr.  Walker:    That  completes  my  examination. 
*  *  *  *  [927] 

Cross-Examination 
By  Mr.  Kenny: 

Q,  Mr.  Johnston,  you  are  the  president  of  the 
Eastern  and  Western  Motion  Association? 

A.     Yes,  Mr.  Kenny. 

Q.  And  ever  since  then  you  have  been  a  spokes- 
man for  the  industry  at  all  times  in  speeches  that 
you  have  made?  A.    Yes,  sir. 

Mr.  Walker:  I  object  to  that  on  the  ground 
that  it  calls  for  a  conclusion. 

The  Court:  Objection  overruled.  We  know  what 
he  is,  now.  There  is  no  question  of  any  mystery 
about  it. 

Q.  TBy  Mr.  Kenny)  :  Loew's,  Incorporated,  is 
a  member  of  both  of  the  organizations,  is  it  not? 

A.     Yes,  sir. 

Q.  And  former  Governor  McNutt  is  the  attor- 
ney for  your  organization? 

A.  No.  He  was  attorney  only  during  these 
House  Un-American  Activities  Committee  hearings. 

Q.     He  was  only  your  attorney  then? 

A.     He  was  only  employed 

Q.  (By  the  Court) :  He  was  specially  em- 
ployed? 

A.     He  was  specially  employed  for  the  purpose. 

Q.  (By  Mr.  Kenny)  :  He  was  not  at  the  meet- 
ing in  New  York,  when  Mr.  Byrnes  was  there? 

A.  Mr.  Byrnes.  I  do  not  think  Mr.  McNutt 
was  present.  I  am  not  positive  of  that,  Mr.  Kenny. 
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The  Court:  At  either  meeting,  or  at  the  meet- 
ing at  which  the  resolution  was  adopted? 

The  Witness:  At  either  meeting.  I  don't  think 
lie  was  present.  I  am  not  positive.  I  do  not  recall 
him. 

Q.  (By  Mr.  Kenny) :  Although  he  is  not  your 
attorney  now,  you  have  never  publicly  disavowed 
an}^  of  the  statements  that  Governor  McNutt  pub- 
licly made  during  the  hearing  between  October  20th 
and  30th  of  last  year,  isn't  that  right? 

The  Court:  You  mean  Mr.  Johnston  or  his  or- 
ganization ? 

Mr.  Kenny:     Mr.  Johnston  or  his  organization. 

A.     I  don't  recall  that  I  have,  Mr.  Kenny. 

Q.  (By  Mr.  Kenny)  :  Well,  has  your  organiza- 
tion ever  disavowed  any  of  those  statements? 

A.     Not  to  my  knowledge. 

Q.  And  when  you  testified  before  the  Com- 
mittee, Mr.  Johnston,  on  October  27th,  I  believe 
5^ou  said  you  read  a  prepared  statement,  didn't 
you  ?  A.    Yes,  sir. 

Q.  And  you  knew  at  that  time  the  Committee 
did  not  permit  all  witnesses  that  privilege,  did 
you  not  know  that?  A.    Yes. 

Q.  And  as  a  matter  of  fact,  you  had  publicly 
protested  against  this  practice  of  the  Committee  of 
letting  some  witnesses  [930]  read  statements  and 
others  not,  had  you  not? 

A.  No,  sir.  I  publicly  protested  against  the 
general  attitude  of  the  Committee.  I  do  not  re- 
call that  I  publicly  protested  about  statements. 
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Q.  You  recall  an  advertisement  which  was  pub- 
lished with  your  signature?  A.     I  do. 

Q.     On  October  27th? 

A.     I  do,  yes,  sir. 

Q.  And  you  stated  in  that  advertisement,  did 
you  not,  "The  Committee  can  accept  or  reject  ex- 
j:)lanatory  statements  for  the  record?" 

A.     That  is  right. 

Q.  And  that  in  this  advertisement  you  urged  the 
Congress  to  initiate  reforms,  did  you  not? 

A.     That  is  right. 

Q.  And  was  that  not  one  of  the  reforms  you 
urged  them  to  initiate? 

A.  I  urged  them  that  it  was  one  of  the  reforms 
so  as  to  have  the  procedure  more  fair  and  uniform. 

Q.  That  is  right.  And  you  know  that  Mr.  Cole 
\^^as  not  ]3ermitted  to  read  his  statement  when  he 
appeared  as  a  witness? 

A.     T  heard  that  he  did  not  read  it. 

Q.  And  you  know  that  he  was  not  allow^ed  to 
read  his  statement,  isn't  that  right.  [931] 

A.  I  wasn't  present  at  the  hearing  at  which 
Mr.  Cole  testified. 

Q.  Didn't  these  people  who  were  representing 
you  tell  you  that? 

A.  Well,  it  was  a  question  of  whether  he  was 
allowed  to  read  it  or  whether  he  would  not  ask 
some  questions.  I  am  not  prepared  to  say,  Mr. 
Kenny. 

Q.  You  don't  know  yourself  al.^oiit  what  tran- 
spired with  Mr.  Cole? 
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The  Court:  Well,  we  know  what  took  place  and 
tJie  jury  know  it,  because  counsel  and  I  have  heard 
the  oral  versions  and  the  phonographic  version 
and  then  we  had  the  photographic  version.  So 
the  fact  remains,  he  was  not  allowed  to  make  it. 
We  know  that.  Nobody  disputes  that.  The  ques- 
tion is,  do  you  know  now. 

The  Witness:  I  knew  that  he  did  not  make  his 
statement. 

Q.  (B)^  the  Court) :  You  did  not  know  he 
was  forbidden  to  make  it? 

A.     T  did  not  know  that  specifically. 

Q.  (By  the  Court)  :  After  Mr.  Thomas  exam- 
ined him'*' 

The  Witness:  I  believe,  your  Honor — I  believe 
that  many  of  them — I  believe  the  chairman 

Mr.  Kenny:  Mr.  Johnston,  I  am  asking  you 
about  Mr.  Cole. 

A.  All  right.  I  believe,  Mr.  Chairman,  that  Mr. 
Thomas  claimed  that  the  statement  was  extraneous 
and  was  not  answering  [932]  the  question.  Is  that 
right? 

Q.     (By  Mr.  Kenny) :     Were  you  there? 

A.     No.    I  was  not  there. 

Q.  (Bv  the  Court) :  Have  you  ever  read  Mr. 
Cole's  testimony? 

A.     I  have  not  read  Mr.  Cole's  statement. 

The  Court:  All  right.  That  is  all  Mr.  Johnston 
can  tell  us.  He  had  an  idea  that  the  statement 
wasn't  read.    He   did  not  know  whether  he  was 
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prohibited  from  reading  it  nor  upon  what  theory. 

The  Witness:     That  is  right. 

Mr.  Walker:  He  said  he  didn't  hear  Mr.  Cole's 
statements. 

The  Court:  AYell,  he  didn't  hear  Mr.  Cole's 
statement.  Some  question  arose  about  it  and  he 
did  not  read  it.  Go  on.  [933] 

Q.  (By  Mr.  Kenny) :  You  know  this  adver- 
tisement that  was  referred  to  was  published  be- 
fore Mr.  (yole  ever  took  the  witness  stand,  is  that 
right '? 

A.  That  advertisement  was  published  before  the 
committed'  hearing  started,  I  believe. 

Q.  I  call  your  attention  to  the  copy  that  we 
have.  I  notice  that  its  date  is  October  27th,  the 
same  date  you  testified? 

A.  Maybe  that  is  right,  then.  There  may  have 
heen  another  advertisement  but  this  is  the  one  to 
which  I  have  reference. 

The  Court:  Yes,  it  preceded  the  testimony  of 
Cole.  Whether  it  preceded  the  testimony  of  others, 
that  is  not  material. 

The  Witness:    That  is  unimportant. 

Q.  (By  Mr.  Kenny)  :  Now,  in  this  November 
26th  statement,  the  Waldorf-Astoria  statement  of 
policy  which  has  now  been  introduced  as  Defend- 
ant's Exhibit  I,  I  believed,  you  made  the  state- 
ment in  tliere,  did  you  not,  "There  is  the  danger 
of  hurting  innocent  people?" 

A.     That  is  right. 

Q.     And  on  October  27th,  when  you  testified  be- 
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fore  the  committee,  didn't  you  say  this:  ''Most  of 
us  in  America  are  just  little  people,  and  loose 
charges  can  hurt  little  people.  They  take  away 
everythine  a  man  has — his  livelihood,  [934]  his 
reputation  and  his  personal  dignity?"  Didn't  you 
say  that? 

A.     That  is  right,  and  that  was  referring 

Q.     T  am  just  asking  you  whether  you  said  that. 

A.     Yes,  that  is  right. 

The  Court:  Just  a  moment.  Now,  you  remem- 
ber you  are  not  before  a  committee.  You  are  in  this 
court  and  Mr.  Johnston  has  the  same  privilege  of 
explaining,  now,  that  he  has  given  you  an  answer, 
he  has  the  privilege  of  explaining. 

Mr.  Kenny:  I  was  misled  by  Mr.  Johnston.  He 
referred  to  you  as  ''Mr.  Chairman." 

The  Witness:  No,  I  did  not.  I  did  not.  I  re- 
ferred to  you  as  his  Honor. 

The  Court:  No.  I  think  you  specified  "Mr. 
Chairman."  I  did  not  know  whether  you  thought 
you  were  before  the  committee  or  not.  It  is  all 
right  with  me,  I  am  the  presiding  officer  of  this 
court.  In  fact,  I  am  probably  at  a  disadvantage, 
I  haven't  the  unlimited  powers  which  a  chairman 
of  the  committee  has. 

Mr.  Katz:     Nor  the  gavel. 

The  Court:  AVhile  I  am  limited  by  law  to  what 
I  have  to  say,  I  try  to  observe  that. 

The  Witness :  There  is  no  confusion  in  my  mind, 
your  Honor,  no  confusion  of  authority. 

The  Court:     Thank  you  very  much.    You  have 
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not  finished  [935]  your  answer.  You  wanted  to  am- 
plify your  answer,  Mr.  Johnston.  I  will  protect 
your  constitutional  rights  around  here. 

The  Witness:    xill  right.  Thank  you. 

The  Court:     All  right. 

The  Witness:  I  wanted  to  state  that  that  re- 
ferred specifically  to  witnesses  getting  on  the  stand 
and  accusing  others  of  being  Communists,  without 
any  privilege  on  the  part  of  the  people  so  accused 
of  defending  themselves. 

Q.  (TJy  Mr.  Kenny)  :  That  is,  without  cross- 
examination  ?  A.     Right. 

Q.  And  as  a  matter  of  fact,  you  said  in  this 
advertisement    that    a    congressional    committee    is 

not  a  court?  [936] 

*  *  *  ■* 

Q.  (By  Mr.  Kenny)  :  The  language  that  I  have 
reference  to  is  at  the  bottom  of  the  first  column 
where  you  say  **that  a  committee  is  neither  a  prose- 
cutor or  a  court;"  you  said  that  in  that  advertise- 
ment of  the  27th,  did  you  not? 

A.     Yes,  sir. 

Q.  And  you  also  said  at  that  same  time,  in  that 
same  [937]  ad,  that  court  procedures  and  protec- 
tions of  witnesses — I  will  read  you  the  exact  lan- 
guage. 

The  Witness:     Where  is  that? 

Mr.  Kenny:  This  would  be  the  second  para- 
graph from  the  top,  in  the  third  coliunn.  ''These 
protections  and  safeguards  are  denied  or  short-cir- 
cuited in  Congressional  inquiries." 
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A.     That  is  correct.   It  is  in  there. 

Q.  And  you  haven't  changed  your  views  on 
that  ?  A.     No,  sir.   Not  at  all. 

Q.  Did  you  make  an  address  on  the  19th  of 
NoYem]:)er,  that  is  about  foui'  or  five  days  before 
the  Waldorf-Astoria  meeting? 

A.  Yes.  I  addressed  ^Yhat  is  known  as  the  Pic- 
ture Pioneers,  the  people  who  have  been  in  the  in- 
dustry more  than  25  years.  [938] 

Q.  (By  Mr.  Kenny)  :  And  I  will  ask  you  if 
you  didn't  say  this — I  found  your  speech  in  the 

Conirressional  Record,  Mr.  Johnston. 

*  *  *  * 

V. 

W  Q.  (By  Mr.  Kenny)  :  And  this  is  the  language 
T  call  your  attention  to  and  I  ask  you  if  you  were 
uot  speaking  of  Mr.  Cole  and  the  other  nine  un- 
friendly witnesses : 

''They  may  have  had  a  right  to  challenge  the 
Committee  as  they  did.  I  don't  know.  I  am  not 
pre-judging.  That  is  something  to  be  tested  in  the 
courts.  We  need  a  determination  on  that  score 
in  the  traditional  American  way,  and  after  that 
there  can  be  no  argument  about  it." 

Did  you  say  that,  Mr.  Johnston?  [940] 

*  *  *  * 

The  Witness:     Thank  you. 

''They  may  have  had  a  right  to  challenge  the 
!    Committee  as  they  did." 
j        That  is  right. 
!        Q.     (By  Mr.  Kenny):     You  said  that? 

A.     T  said  that,  yes. 
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The  Court:  Now,  take  a  pencil  and  mark  it  so 
yon  will  have  something  to  find  that  by. 

Q.  (By  Mr.  Kenny)  :  And  you  also  said,  "That 
is  somethins:  to  be  tested  in  the  courts,"  didn't 
you?  A.     That  is  right. 

Q.  Now,  you  said,  Mr.  Johnston,  to  go  back 
to  this  advertisement,  you  said  in  that,  and  this 
is  in  the  middle  column,  Mr.  Johnston,  after  the 
three  stars A.     Yes. 

Q. ''One  of  the  most  preciotis  heritages  of 

our  civilization  is  the  concept  that  a  man  is  inno- 
cent imtil  he  is  proved  guilty.  This  concept  is  so 
dear  to  us  that  we  say  it  is  better  for  twelve  guilty 
men  to  escape  than  for  one  innocent  man  to  suffer." 

A.     That  is  accurate. 

Q.     And  you  still  believe  that  ?  [941] 

A.     Of  course. 

Q.  And  yoti  knew,  did  you  not,  on  November 
26,  1947,  or  November  24th  to  26th,  1947,  that  is 
the  time  of  the  New  York  meeting,  you  knew  at  that 
time  that  no  charges  had  ever  been  filed  in  any 
court  against  Lester  Cole  as  a  result  of  his  ap- 
pearance before  the  Un-American  Activities  Com- 
mittee ? 

A.  Well,  I  think  he  was  then  in  contempt  of 
Congress,  Mr.  Kenny. 

Q.  You  know  that  no  charges  had  been  filed 
against  him  in  any  cotirt,  at  that  time? 

A.     On  the  26th  of  November? 

Q.     That  is  right? 

A.    Well,  I  am  not  stire.    It  w^as  approximately 
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at  that  time  when  he  was  cited  for  contempt  of 

Congress. 

The  Court:  AVell,  he  is  not  referring  to  the  cita- 
tion by  the  Congress,  by  the  Committee.  He  is  re- 
ferring to  a  prosecution  because,  you  understand 
tJiat  tlie  Congress  merely  decided — the  Committee 
merely  decider!  to  cite  him  for  contempt  and  then 
re]3ort  tlu^  matter  to  the  United  States  Attorney. 

The  \¥itness:     Oh,  I  see. 

The  Court :  And  if  any  prosecution  is  instituted, 
it  is  instituted  by  the  United  States  Attorney,  and 
that  is  what  he  is  referring  to.  The  Congress,  the 
Committee,  thank  God,  doesn't  sit  as  judge  of  any- 
body, wliether  anybody  is  guilty  of  [942]  contempt 
in  front  of  them.   The  court  does  that. 

The  Witness:     As  to  him. 

The  Court:     That  is  all  he  asks. 

Q.  (By  Mr.  Kenny)  :  Didn't  you  make  any  ef- 
fort to  find  out  whether  charges  had  been  filed  in  a 
court  against  Mr.  Cole,  before  that  New  York  meet- 
ing? 

A.  That  had  nothing  to  do,  Mr.  Kenny,  with  the 
abrogation  of  the  contract. 

Q.  I  am  just  asking  you  whether  you  made  any 
effort  to  find  out  whether  any  charge  had  been  filed 
in  any  court  against  Mr.  Cole. 

A.  Well,  if  he  was  cited  for  contempt  of  Con- 
gress, 1  assume  that  the  charges  would  be  filed  in 
court.   In  fact,  they  have  been. 

Mr.  Kenny:     I  submit  that  is  not  responsive  to 
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the  question,  your  Honor,  and  I  ask  that  the  ques- 
tion be  read. 

The  Court:  Well,  he  has  answered.  He  assumed. 
He  did  not  know.  He  assumed  they  would  have, 
]out  you  did  not  know  whether  an  actual  prosecu- 
tion had  been  instituted  at  the  time? 

A.     No,  sir.  I  did  not. 

The  Court:     All  right. 

Q.  (By  Mr.  Kenny)  :  You  knew  that  at  that 
time  no  attempt  had  ever  been  made  to  prove  any 
ehar.s^es  againsi  Mr.  Cole  in  any  court  of  this  land 
as  a  result  of  his  appearance  [943]  before  the  Un- 
American  Activities  Committee? 

A.     I  presume  that  is  correct. 

Q.  And  you  know  that  to  this  day  Mr.  Cole 
has  never  been  even  put  on  trial  for  any  charges 
in  connection  with  the  matter? 

Mr.  Selvin:  Now,  just  a  moment,  please.  I  will 
not  object  to  that  question,  if  there  will  be  no  ob- 
jections either  on  redirect  or  as  a  part  of  our  own 
case  to  evidence  showing  just  what  the  situation 
i?  in  that  regard.    Otherwise  we  object  to  it. 

The  Court:  No.  I  am  going  to  sustain  the  ob- 
jection. Otherwise  we  will  have  to  go  into  outside 
matters  to  explain  why,  and  I  don't  want  that 
matter  to  be  gone  into,  because  neither  the  jury 
nor  T  are  interested  in  that.    Objection  sustained,  j 

Q.     (By  Mr.   Kenny) :     You  are   familiar  with  i 
the  pictures  made  by  Loew's  and  other  companies 
which  were  written  by  Mr.  Lester  Cole? 

A.     No,  I  am  not  familiar  with  them,  Mr.  Kenny. 
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Q.  Are  you  familiar  with  any  pictures  written  by 
Mr.  Lester  Cole? 

A.     I  do  not  recall  any  by  name,  no,  sir. 

Q.  Has  it  ever  come  to  your  attention  that  any 
])icture  written  by  Mr,  Cole  was  un-American,  sub- 
A^ersive  or  detrimental  to  American  interests,  in 
any  way?  [944] 

i'  A.  Mr.  Kenny,  I'  have  always  maintained  that 
the  screen  has  never  had  any  subversive  material 
on  it,  and,  of  course,  that  would  include  Mr.  Cole 
who  has  written  for  it. 

Q.  Nov\^,  on  October  27th,  when  you  appeared 
before — I  wonder  if  Mr.  Johnston  has  also  been 
supplied  with  a  copy  of  the 

A.     I  have,  yes,  sir.   I  have  it. 

The  Court:  I  am  the  only  one  who  has  been 
left  out. 

The  Witness:  You  and  I  will  look  on  to,^ether 
here. 

The  Court:  You  are  a  youn^^er  man  than  I  am. 
Your  eyesight  is  better  than  mine.  All  right.  Thank 
you.   I  will  read  this. 

Mr.  Walker:  It  has  been  recovered  from  the 
reporter  and  the  clerk  and  is  now  at  your  service. 

The  Court:  I  will  read  it  to  him.  It  enables 
me  to  pass,  Mr.  Kenny,  on  the  objections,  if  I  have 
the  document  before  me.  Go  ahead. 

The  Witness:  I  think  it  begins,  your  Honor,  on 
])age  305.    That  is  the  beginning  of  the  testimony. 

Mr.  Kenny:  Well,  I  am  calling  your  attention 
at  this  time,  so  that  we  may  present  the  matter  in 
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a  logical  sequence,  first  to  page  313  of  your  testi- 
mony and  this  is  the  language.  Well,  it  is  the  first 
language  in  large  type.  I  believe  that  is  your  lan- 
guage, is  it  not,  Mr.  Johnston? 

A.     Yes,  sir.  [945] 

Q.  And  you  said,  "Mr.  Chairman,  the  Asso- 
ciation of  Motion  Picture  Producers  at  Los  An- 
geles adopted  the  first  and  the  third.  They  did 
not  adopt  the  second."  A.     That  is  right. 

Q.  Now,  you  were  referring  at  that  time  to  the 
three-point  program,  isn't  that  correct? 

A.  I  was  referring  to  a  three-point  program 
which  I  had  presented  to  the  Motion  Picture  Pro- 
ducers Association  in  Hollywood  the  June  prior. 

Q.  That  is  correct,  and  you  went  on  to  say  that 
you  had  presented  it,  they  "adopted  the  first  and 
the  third,"  but  that  the  Motion  Picture  Producers 
did  not  adopt  the  second,  that  is  right? 

A.     That  is  right,  sir. 

Q.  And  you  w^ent  on  to  say,  "The  second  is 
the  agreement  not  to  employ  proven  Communists 
in  Hollywood  on  jobs  where  they  would  be  in  a 
i>osition  to  influence  the  screen."  A.     Right. 

Q.  "They  did  not  adopt  that  for  several,  what 
they  thought,  were  very  good  reasons."  Then  there 
was  an  interruption  by  Mr.  Stripling,  you  had 
asked  to  complete  your  statement  and  you  went 
on  to  say,  as  follows,  did  you  not: 

"The  first  reason  assigned  was  that  for  us  to 
join  together  to  refuse  to  hire  someone  or  some 
people  would  be  a  potential  conspiracy." 
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You  said  that?  [946] 

A.     Yes,  sir. 

Q.     Or  is  that  what  the  Producers  said? 

A.     No.    That  is  right  here. 

Q.     '^and  our  legal  counsel  advised  against  it." 

A.     That  is  correct. 

Q.  ''Second,"  I  think  you  said  that,  "who  was 
goina,'  to  provo  whether  a  man  was  a  Communist 
or  not?"  And  then  you  said,  did  you  not,  Mr. 
Johnston,  "Was  it  going  to  be  by  due  process  of 
law  in  the  traditional  American  manner,  or  was 
it  to  be  arrogated  to  some  committee  in  Hollywood 
to  say  that  he  was  a  Communist,  or  some  producer, 
and  if  they  said  he  was  a  Communist  they  might 
at  some  future  time  find  he  was  a  Republican,  a 
Democrat  or  a  Socialist,  and  not  hire  him." 

You  said  that,  too,  didn't  you? 

A.     That  is  right.  [947] 

Q.  "In  other  words,  who  is  going  to  prove  that 
this  man  was  a  Communist?  And  under  what 
methods?"  A.     Right. 

Q.  "They  did  not  adopt  that  for  several,  what 
it  was  the  duty  of  Congress  to  determine  two  things : 
First,  was  a  Communist  an  agent  of  a  foreign  gov- 
ernment— as  I  believe  he  is — and/or  second,  is  he 
attempting  to  overthrow  our  government  by  un- 
constitutional means.  Therefore,  it  was  up  to  Con- 
gress to  make  these  two  determinations  before  we 
could  take  action."  You  said  that,  didn't  you,  Mr. 
Johnston  ? 

A.     That  is  right.  That  is  right. 
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Q.  Yon  ha^e  stated  that  you  are  in  constant 
contact  with  Congress?  A.     That  is  right. 

Q.  And  Congress  has  never  taken  any  such  ac- 
tion, has  it?  A.     No,  sir. 

Q.  And  you  went  on  to  say  this,  ''I  must  con- 
fess they" — That  means  the  producers,  doesn't  it? 

A.     That  is  right. 

Q.     ''they  convinced  me  they  were  right  on 

all  three  points,  Mr.  Chairman,  and  that  is  the 
reason  they  did  not  attempt  No.  2." 

A.     That  is  correct.  [948] 

Q.     That  was  your  testimony  on  October  27th? 

A.     That  is  correct. 

Q.  Now,  in  your  statement  of  policy,  that  is 
we  are  going  back  to  the  November  26th  statement, 
I  think  it  is  Exhibit  I,  you  said  in  there,  '*We  are 
frank  to  recognize  that  such  a  policy  involves  dan- 
gers and  risks."   Isn't  that  correct? 

A.  That  is  the  statement,  yes.  I  did  not  say  it. 
This  was  the  statement  of  the  group. 

Q.     Of  everybody?  A.    Yes. 

Q.     r  believe  you  were  the  spokesman,  though? 

A.     No. 

Q.     You  presented  it? 

A.     No.    Mr.  Byrnes  prepared  it.    I  did  not. 

Q.  You  had  nothing  to  do  with  that  statement  at 
all.  that  is  your  testimony,  isn't  it? 

A.  I  had  the  same  amount  to  do  that  anyone 
else  had  to  do  with  the  statement.  I  did  not  write 
the  statement. 

Q.     You  haven't  disavowed  the  statement? 
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A,     Oh,  no,  not  at  all. 

Q.  And  that  statement  said  that  you  were  frank 
to  recognize  that  such  a  policy  involved  dans^ers 
and  risks,  isn't  that  right? 

A.     That  is  right.  [949] 

Q.  You  testified  that  Mr.  Mannix  was  one  of  the 
representatives  of  Loew's  at  that  meeting,  isn't 
that  right!  A.     Yes. 

Q.  Now  Mt-.  Mannix  has  testified  in  his  de]:)o- 
sition  here,  page  83,  if  you  want  it,  that  at  the 
]S^ew  York  meeting  there  was  a  discussion  of  the 
risk  that  the  industry  would  have  to  take  if  it 
adopted  this  policy  and  that  the  risk  involved  was 
one  of  legal  liability.  Now,  such  a  discussion  did 
take  place'?  A.     That  is  right. 

Q.  As  to  what  the  legal  liability  was  to  be,  and 
I  believe  you  testified  that  Mr.  Byrnes  said  that 
there  was  a  possibility  of  legal  liability,  is  that 
right,  but  that  you  would  have  to  take  the  risk  in 
adopting  that  policy?  A.    Yes. 

Q.  Now,  Mr.  Mayer  was  also  at  the  meeting,  you 
testified?  A.     Yes,  sir. 

Q.  Do  you  recall  Mr.  Mayer  saying  at  that 
meeting  in  New  York  there  at  the  Waldorf-Astoria 
that  the  industry  ought  to  turn  the  tables  and  wait 
until  Congress  passed  a  law  so  that  the  industry 
would  know  v/hat  it  could  do  legally  and  how  to 
do  it? 

A.  I  don't  recall  if  Mr.  Mayer  made  that  state- 
ment at  the  Waldorf  meeting.  He  may  have.  I 
do  not  recall  that  [950]  he  did.    He  has  made  the 
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statement  several  other  times,  however,  and  I  have 
heard  him  make  it  so  I  am  quite  sure  that  that  was 
liis  position  at  one  time. 

Q.  And  Mr.  Mannix  I  think  told  us  that  Mr. 
Mayer  spoke  at  the  Waldorf  meeting  for  about 
15  minutes.  Do  you  recall  him  speaking  for  about 
15  minutes? 

A.     Yes,  I  think  all  of  that. 

Q.  And  didn't  he  say  during  that  time  some- 
thing to  the  effect  that  it  was  a  shame  that  the 
industry  should  be  put  in  this  position,  that  it  was 
the  duty  of  the  Congress  and  that  Congress  should 
pass  a  law? 

A.  Well,  that  statement  might  have  been  made. 
T  just  do  not  recall  it.  It  was  Mr.  Mayer's  position 
I  think  quite  consistently.  [951] 

•X-      *      *      •* 

Q.  You  heard  him  make  a  statement  to  that 
general  effect  at  that  meeting,  did  you  not?  [952] 

A.  I  am  not  sure  he  made  it  at  that  meeting, 
but  he  did  make  a  statement  to  that  effect  at  some 
other  meeting. 

Q.  Well,  didn't  he  say  anything  like  that  in 
that  15  minutes?  You  said  that  this  had  always 
been  his  position. 

A.  Well,  Mr.  Mayer's  statement  at  the  meeting 
was  a  statement,  as  nearly  as  I  can  recall,  Mr. 
Kenny,  in  which  he  felt  that  these  10  men  had 
done  a  great  disfavor  to  the  industry,  that  they 
should  be  discharged,  that  there  shouldn't  be  any 
compromising  with  the  action,  that  we  should  take 
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action  immediately;  why  we  waited  so  long.  I 
don't  recall  him  making  the  statement  which  you 
say  there,  which  I  think  is  quite  a  different  state- 
ment than  what  he  made  at  the  Waldorf  meeting. 

Q.     Yon  don't  recall  him  making  it? 

The  Court:  Well,  he  has  answered  it  several 
times,  Mr.  Kenny. 

Q.  (By  Mr.  Kenny) :  Mr.  Johnston,  I  think 
you  testified  about  some  incident  at  Chapel  Hill. 

A.     North  Carolina. 

Q.  Now,  that  wasn't  concerning  any  picture  that 
was  made  by  Mr.  Cole,  was  it? 

A.  No,  I  do  not  think  so,  Mr.  Kenny.  It  was 
about  another  picture. 

Q.  As  a  matter  of  fact,  it  was  a  picture  in 
which  the  star  was  Miss  Katherine  Hepburn,  is 
that  right?  [953]  A.     That  is  right. 

Q.  And  Miss  Katherine  Hepburn  is  still  em- 
ployed with  Loew's,  Incorporated,  so  far  as  you 
know,  IS  she  not? 

A.     Yes,  so  far  as  I  know. 

Q.  And  Miss  Hepburn's  name  was  mentioned 
m  connection  with  some  political  activity  that  she 
had  undertaken,  is  that  it? 

A.  As  I  understood  it,  it  was  a  general  feel- 
ing that  I  think  Miss  Hepburn's  name  was  men- 
tioned, perhaps,  it  was  mentioned  in  the  Congres- 
sional hearing;  I  am  not  sure. 

The  Court:     He  is  talking  about  the  meeting. 

Q.  (By  Mr.  Kenny) :  I  am  wondering  what 
was  said  at  the  meeting  about  Miss  Hepburn. 
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A.     Oh,  in  the  Waldorf  meeting? 

Q.    Yes. 

A.  Oh,  I  don't  know  that  her  name  was  men- 
tioned? 

A.  The  picture  was  mentioned,  yes.  I  mentioned 
it  as  rendering  a  rising  public  sentiment  against 
Communists,  against  employing  those  who  they 
thought  were  Communists. 

Q.  (By  Mr.  Kenny) :  And  that  you  thought 
Miss  Hepburn  was  a  Communist? 

A.  1  said  there  was  a  tendency  to  boycott  pic- 
tures that  they  felt  were  made  by  Communists  or 
whom  they  felt  were  Communists,  and  Miss  Hep- 
burn had  it,  then,  at  the  present  time  [954]  that 
someone  had  indicated  that  she  was  a  Communist 
and  that  there  was  some  intention  to  picket  that 
picture  because  of  that.  It  was  simply  recognizing 
a  tendency,  Mr.  Kenny,  to  boycott  pictures  in  which 
the  public  thought  Communists  participated. 

Q.  And  you  said  at  that  meeting  you  thought 
Miss  Hepburn  was  a  Communist? 

A.  No  one  said  at  that  meeting — I  mentioned 
that  a  picture  was  being  boycotted  at  Chapel  Hill. 

Q.  Bo  you  recall  anything  else  said  either  about 
Miss  Hepburn  or  that  particular  Chapel  Hill  pick- 
eting ? 

A.     T  do  not  recall  anything,  Mr.  Kenny. 

Q.  All  right.  Mr.  Mayer  also  said  that  the  name 
of  Mr.  Charles  Chaplin  was  mentioned  and  some 
protest  against  that  picture  of  his  was  mentioned 
at  that  meeting.    Do  you  recall  that? 
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A.     No,  I  do  not. 

Q.  You  don't  recall  the  name  of  Mr.  Chaplin 
])eing  mentioned  at  any  time? 

A.     No,  I  do  not. 

Q.  Do  you  recall  the  names  of  any  other  promi- 
nent movie  stars  being  mentioned,  that  is,  names 
of  prominent  movie  stars  who  were  involved  in  any 
kind  of  public  relation  difficulties  or  legal  difficul- 
ties! 

A.  Undoubtedly  there  were  some  mentioned,  Mr. 
Kenny.   I  [954-A]  do  not  recall  the  names,  if  they 

were,  and  I  presume  that  they  were.  [955] 

*  *  *  * 

Q.  (By  Mr.  Kenny)  :  Do  you  recall  either  hear- 
ing or  having  it  brought  to  your  attention,  Chair- 
man Thomas'  statement,  closing  statement  at  the 
time  of  these  hearings,  when  they  closed  on  Oc- 
tober 30th,  Mr.  Johnston?  Would  you  mind  turn- 
ing to  that  on  page  522  ? 

The  Witness:     522? 

Mr.  Kenny:  Yes.  Do  you  recall  he  said  that 
that  was  the  first  phase  of  the  committee's  inves- 
tigation of  Communism  in  the  motion  picture  in- 
dusti:'y?  A.     Yes,  I  recall  that. 

Q.  And  he  said,  "The  Chair  stated  earlier  in 
the  hearing  he  would  present  the  records  of  79 
prominent  people  associated  with  the  motion  picture 
industry  who  were  members  of  the  Communist 
Party  or  Avho  had  records  of  Communist  affiliations. 
We  have  had  before  us  11  of  these  individuals. 
There  are  68  to  go." 
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Do  you  remember  that*? 

A.  Yes,  I  remember  that,  something  to  that 
effect. 

Q.  And  you  brought  that  to  the  attention  of 
the  producers  at  their  meeting,  did  you  not,  at  the 
AValdorf- Astoria  Hotel? 

A.  No,  Mr.  Kenny,  I  did  not,  because  in  my 
opinion  I  never  felt  that  the  Communist  phase 
would  again  be  reopened. 

Mr.  Kenny:     Now [956] 

Mr.  Walker:  He  should  be  allowed  to  explain 
what  he  felt. 

The  Court:     Explain  your  answer. 

The  Witness:  I  never  felt  that  the  Communist 
investigation  of  Hollywood  would  be  re-opened 
and  I  so  publicly  stated. 

Mr.  Kenny:  I  don't  know  whether  I  have  a 
record  of  that  public  statement  here  or  not.  I 
have  many  of  your  statements,  Mr.  Johnston.  I 
will  look  it  up. 

The  Witness:  And  certainly  I  wouldn't  call  that 
to  their  attention,  because  I  didn't  believe  it.  I 
had  other  information  to  believe  that  it  would  not 
be  re-opened  and  it  has  not  been  re-opened. 

Q.     Did  Mr.  Thomas  give  you  that  information? 

A.     No.   He  certainly  did  not. 

Q.     Was  this  a  public  source  of  information? 

A.     No. 

Tlje  Court:  I  will  sustain  the  objection.  It  may 
interest    you,    but    it    doesn't    interest   me    or   the 
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jury.    You  have  asked  a  specific  question  and  he 

has  answered  it. 

Mr.  Kenny:     Yes. 

Q.  Mr.  Mayer  said  at  the  meeting  that  there  was 
talk  about  avoiding  federal  censorship,  is  that 
right? 

A.  That  is  right.  That  is  one  of  the  things 
that  was  mentioned.  [957] 

Q.  And  Mr.  Mannix  also  said  that  there  was 
similar  talk? 

A.  I  think  I  mentioned  it  to  them,  that  there 
had  bepn  a  ban  on  newspapers  urging  censorship 
of  the  10  oefore  Congress. 

Q.  (By  Mr.  Kenny) :  You  also  suggested  that 
there  be  legislation  against  the  industry,  didn't 
you? 

A.     That  is  right,  I  did,  Mr.  Kenny. 

*  *  *  * 

Q.  Mr.  Johnston,  you  mentioned  at  that  meet- 
ing up  in  Grovernor  McNutt's  room  on  the  eve  of 
the  committee  hearing,  on  October  19th 

A.     Yes,  sir. 

Q. and  who  was  this  producer  whose  testi- 
mony you  had  been  reading  and  were  discussing 
before  we  came  in. 

A.  I  hadn't  been  reading  any  producer's  tes- 
timony before  you  came  in.  I  arrived  just  a  mo- 
ment before  you  did,  and  I  hadn't  been  reading 
any  producer's  testimony. 

Q.  And  you  recall  your  testimony  that  there 
had  been  some  embarrassment,  whether  to  you  or  to 
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the  hearings  or  your  attitude,  any  way  the  subject 

of  embarrassment  about  some  previous  producer's 

statement  ? 

A.     Tt  is  not  my  recollection.   I  never  made  any 

such  [958]  statement.  [959] 
*  *  *  -jfr 

Q.  (By  Mr.  Kenny) :  You  have  mentioned  a 
conversation  as  the  meeting  was  ])reaking  up  about 
the  question  of  a  rumor  that  there  had  been 

A.     Yes,  sir. 

Q.     that  there  might  be  an  agreement  for  a 

blacklist  among  the  industry  ? 

A.  Yes,  sir.  I  think  you  asked  me  that  question, 
if  I  am  not  mistaken,  Mr.  Kenny. 

Q.  And  you  remember  saying,  ''No,"  that  there 
never  would  be  a  blacklist  as  long  as  you  were  presi- 
dent of  this  association  ? 

A.  I  said  that  there  had  been  no  deal  or  arrange- 
ment made  with  the  House  Un-American  Activities 
Committee.  I  don 't  remember  the  word  blacklist  was 
used,  but  I  made  no  agreement  at  any  time,  nor 
would  I  ever  make  an  agreement  with  the  congres- 
sional committee  concerning  the  employment  of  any- 
one in  Hollywood. 

Q.  Did  you  say  or  did  you  not  say  that  the  in- 
dustry itself  would  never  adopt  a  blacklist? 

A.  Well,  I  told  you  what  I  thought  I  said,  Mr. 
Kenny,  and  that  was  that  I  had  made  no  deal  wdth 
the  House  Un-American  Activities  Committee,  nor 
would  I  make  any  such  deal.  That  is  what  I  think 
I  said,  Mr.  Kenny. 
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Q.  Do  you  rememl3er  this  question  or  this  state- 
ment by  you  and  a  statement  by  Mr.  Bartley  Crum, 
that  you  said,  [960]  "As  lona:  as  T  am  president  of 
this  association  there  never  will  be  a  blacklist,"  and 
Mr.  Bartley  Crum  said,  "Thank  you,  Eric,  I  knew 
that  such  rumor  would  be  untrue."  Don't  you  re- 
member that  ? 

I|  A.  I  do  not  recall  the  word  blacklist,  Mr.  Kenny. 
I  recall — I  think  you  are  asking-  me  and  I  think  I 
have  stated  it  just  as  I  recall  it:  It  was  just  as  the 
meeting  was  breaking  up,  as  I  remember  it,  Mr. 
Kenny,  and  I  think  you  asked  me — as  a  matter  of 
fact,  there  was  some  confusion  in  the  room  and  some 
of  the  people  even  were  beginning  to  leave,  and  you 
asked  me,  the  query  was  translated  if  I  had  made  an 
agreement  with  this  committee  not  to  employ  certain 
people,  that  maybe  the  word  blacklist  was  used,  and 
I  said,  no,  I  never  made  any  such  agreement  nor 
would  I  do  so.  I  remember  Mr.  Crum,  who  was  an 
old  friend  of  mine,  thanking  me  as  I  went  out  of  the 
room,  for  the  attitude  we  had  taken,  and  so  forth.  I 
think  he  may  have  said  that  he  knew  I  wouldn't  make 
any  such  agreement  with  the  congressional  commit- 
tee, but  I  don 't  recall  the  exact  words. 

j        Q.     (By  Mr.  Kenny)  :     One  thing  you  are  sure 
about  is  that  you  are  not  going  in  for  a  blacklist? 
A.     Of  course,  not  in  general. 
Q.     But  no  documents  of  any  kind  were  handed 
to  you?  A.     Not  to  my  knowledge. 

Q.  Then,  tell  us  how  do  you  know  that  plain- 
tiff's [961]  Exhibit  4  was  not  produced? 
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A.  What  is  plaintiff's  Exhibit  4?  I  don't  kno^Y 
what  plaintiff's  Exhibit  4  is. 

Q.  Plaintiff* 's  Exhibit  4  is  the  one  you  testified 
you  did  not  see. 

A.  No,  I  did  not  examine  it  or  read  it.  I  think 
there  was  some  paper  present,  ])ut  it  was  not  handed 
to  me. 

Q.     No  paper  was  handed  to  you  ? 

A.     Not  to  my  knowledge. 

Q.  Then  you  do  not  know  whether  this  was  pre- 
sented there  at  the  meeting  or  not? 

A.     I  do  not  know. 

The  Court :    You  refer  to  the  telegram  ? 

Mr.  Kenny:     I  am  referring  to  Exhibit  4. 

The  Court:     To  the  telegram. 

Mr.  Kenny:     To  a  telegram.  [962] 

*  *  *  * 

(Whereupon  the  following  proceedings  were 

had  before  the  court,  in  open  court,  without  the 

hearing  of  the  jury:) 

Mr.  Walker:     We  are  going  to  make  an  offer  of 

proof  we  have  with  reference  to  expert  testimony 

in  regard  to  the  purposes  of  the  Communist  Party. 

At  the  same  time,  w^e  are  going  to  make  an  offer  of 

proof  with  a  lay  witness  on  the  stand  as  to  public 

opinion,  with  reference  to  what  the  Communist  Party 

stands  for. 

*  *  *  * 

]\Ir.  Selvin :  We  have  certain  other  offers  in  addi- 
tion to  those  that  Mr.  Walker  has  suggested  we  should 
make,  all  of  which  I  am  quite  certain,  in  view  of  the 
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extensive  discussions  we  have  had,  will  not  result  in 
any  evidence  ]:)eing  admitted.  I  was  [963-A]  going  to 
suggest  that  when  we  adjourn  today,  that  the  jury  be 
instructed  to  return  at  11 :00  o  'clock  or  at  2 :00  o  'clock, 
tomorrow,  whenever  it  is,  and  we  will  then  be  in  posi- 
tion, tomorrow,  more  certainly  at  2:00  o'clock  than 
at  11 :00  o'clock,  to  know  whether  or  not  there  will  be 
any  further  e^ddence  from  the  defendant. 

The  Court:  I  gather,  then,  that  excluding  the 
documentary  evidence,  if  I  rule  against  this  evidence, 
and  if  Mr.  Rubin  does  not  come,  that  concludes  all 
of  your  case  ? 

Mr.  Selvin:     That  is  right,  with  these  offers  that 

we  have  now,  we  thought  we  might  spend  the  time 

in  the  morning  getting  rid  of  that  situation.  By  that 

time  we  hope  that  we  will  know  from  Mr.  Rubin 

whether  or  not  he  will  be  able  to  come  here,  and  in 

the  meantime  the  jury  could  be  instructed  to  return 

at  2:00  o'clock.  [963-B] 
*  *  *  * 

The  Court :  Then,  I  think  this,  so  far  as  the  jury 
is  concerned,  we  can  tell  them  to  come  at  11:00 
o'clock  and  then  we  will  take  the  hour. 

I  do  not  think,  in  view  of  the  long  arguments  that 
we  have  had,  it  will  take  any  additional  extensive  ar- 
gument, and  I  say  now  that  I  am  satisfied,  more  than 
ever,  that  the  balance  of  the  pictures  cannot  be  shown 
and  that  the  editorials  cannot  be  shown. 

There  is  one  additional  thought,  and  I  am  not  rul- 
ing definitely  on  it.  I  am  giving  my  additional  thought 
to  it,  the  one  additional  thought : 

The  only  instance  in  law  where,  if  the  sources  of 
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information  are  cited,  you  may  also  give  the  nature 
of  the  information,  is  in  mitigation  of  damages,  and 
where  your  intent  is  involved,  in  malicious  prosecu- 
tion— let  us  get  away  from  libel — for  instance,  in 
malicious  prosecution,  you  believe  that  probable  cause 
exists  for  an  issue,  and  in  that  case  you  can  show 
that  you  actually  went  to  the  city  attorney's  office  or 
to  the  city  prosecutor's  office 

Mr.  Kenny:     Yes. 

The  Court: and  laid  all  the  facts  before  him 

and  [963-E]  what  advice  he  gave  you. 

Mr.  Kenny:     Yes. 

The  Court  (Continuing)  :  And  use  that,  and  that 
goes  to  the  jury  on  two  propositions,  first,  did  you 
make  a  full  disclosure  and  if  so,  if  you  did,  then  you 
are  entitled  to  the  benefit  of  the  instruction  that  if 
you  made  a  full  disclosure  and  acted  upon  that  mat- 
ter, then  probable  cause  existed. 

In  the  law  of  libel,  when  you  seek  mitigation  of 
damages  and  when  we  discover  matters  which  are 
not  an  ingredient  of  civil  cause  of  libel  but  where 
they  are  pleading  punitive  damages  and  where  you 
don't  prove  malice,  there,  also  you  may  give  the 
source  of  information. 

But  in  this  particular  case,  there  is  no  such  issue 
and,  while  the  books  say  that  in  designating  the  ques- 
tion there  must  be  good  faith,  it  merely  refers  to  the 
willfulness 

Mr.  Kenny :     Yes. 

The  Court:    with  which  the  act  is  done,  and 

that  is  the  same  as  willfulness  on  the  part  of  the 
plaintiff  in  doing  the  act,  not  in  foreseeing  the  con- 
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sequences.  That  is  where  counsel  and  I  disagree. 
Counsel  for  the  plaintiff  think  that  if  he  felt  in  good 
faith,  that  it  wouldn't  have  that  effect.  Well,  that 
isn't  as  I  understand  it. 

The  willfulness — and  I  will  give  the  definition  from 
tlie  May  case — the  willfulness  which  is  involved  here 
is  [963-F]  merely  the  knowledge  that  he  is  doing  it 
knowing  what  may  follow. 

And  for  those  reasons,  also,  I  believe  that  the  testi- 
mony of  Mr.  Johnston  that  he  saw  the  editorials 
would  not  warrant  our  introducing  the  editorials, 
and  that  the  way  the  testimony  stands  now,  or  even 
implemented  by  further  testimony  on  the  part  of  Mr. 
Benjamin  as  to  the  report  he  made  of  the  pictures  I 
do  not  believe  would  warrant  introducing  what  the 
other  nine  men  did,  and  I  do  not  believe  that  the  testi- 
mony which  was  brought  out  on  the  part  of  the  plain- 
tiff in  reporting  to  the  plaintiff  to  the  effect  that 
there  was  some  consultation  about  the  matter  would 
warrant  you  in  introducing  what  the  other  persons 
did,  either  by  direct  testimony  or  by  pictures. 

I  have  allowed  you  to  introduce,  to  go  into  as  much 
detail,  and  you  may  go  into  further  detail  as  to  what 
took  place  at  that  meeting,  but  the  mere  fact  that  the 
names  were  referred  to  would  not  in  themselves  war- 
rant the  introduction  of  the  nine  pictures.  Now,  that 
is  my  thought  at  the  present  time.  I  may  change  my 
mind  in  the  morning,  but  I  am  very  positive  about — 
in  other  words  let  me  say  this  frankly :  You  may  put 
this  down. 

It  is  not  my  duty  to  advise  you,  but  just  as  I  have 
indicated  to  them,  that  possibly  some  of  this  testi- 
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mony  might  have  been  kept  out,  if  they  hadn't  taken 
the  burden  of  showing,  of  trying  to  show  in  advance 
that  that  wasn't  the  real  reason.  [963-G]  1  believe 
that  your  position — you  see,  the  jurors  are  to  deter- 
mine whether  the  conduct  had  this  effect,  which  I 
will  propound  in  three  questions 

Mr.  Selvin:     I  understand. 

The  Court:     your  position  will  be  weakened, 

you  see,  if  you  dej)art  from  that  and  offer  evi- 
dence. [963-H] 

I  am  also  of  the  ^dew  that  it  is  not  a  ciuestion  of 
proof  whether  calling  a  person  a  Communist  sub- 
jects one  to  ridicule  and  obloquy,  and  I  am  going  to 
state  to  the  jury,  not  in  the  form  which  I  gave  it  yes- 
terday, that  under  the  law  of  California  it  is  lil^elous 
to  call  a  man  a  Communist,  because  I  take  that  one 
decision  of  the  District  to  be  binding  on  me  and  even 
if  there  are  two  contradictory  cases,  I  have  the  right 
to  choose  the  one  which  in  my  opinion  is  more  likely 
to  be  sustained,  and  I  think  that  one  is  more  likely 
to  be  sustained,  especially  when  rendered  by  a  court 
to  which  one  of  our  circuit  judges  belongs;  I  will 
state  at  the  same  time,  supplementing  with  the  in- 
struction that  it  is  lawful  to  be  a  Communist,  and 
then  also  that  he  is  not  charged  with  being  a  Com- 
muni'st  and,  in  other  words,  give  a  composite  j^icture 
of  the  whole  issue,  bringing  home  to  them  that  propo- 
sition that  this  question  for  them  to  decide  is  not  to 
decide  whether  he  is  a  Communist  or  that  he  is  not  a 
Communist,  but  whether  by  declining  to  answer  the 
question  or  the  questions  he  subjected  himself  to  ridi- 
cule and  obloquy.  In  view  of  that,  in  view  of  my  atti- 


Lester  Cole  827 

tude  toward  the  law,  which  may  be  assumed  to  be 
positive,  they  may  have  objections,  but  I  don't  think 
they  will  change  my  mind,  because  I  have  lived  with 
this  thing  for  three  weeks  and  my  mind  is  still  on  it. 
Upon  that  assumption,  no  evidence  will  be  admis- 
sible by  anyl)ody  as  to  what  the  Communist  Party 
stands  for,  as  to  whether  calling  a  man  a  Communist 
[963-1]  has  a  tendency  to  subject  one  to  obloquy. 

And  since  I  have  been  talking  to  you  I  have  gone 
through  the  entire  chapter  on  libel  in  Corpus  Juris 
Secondum  to  see  if  there  is  something  that  has  come 
up  in  the  law  in  the  last  few  years  that  I  might  not 
have  come  in  contact  with,  and  I  believe  that  what  I 
have  said  relating  to  the  law  of  libel  and  as  to  the 
method  of  proving  damages  and  the  effect  of  it  is 
still  good  law,  in  other  words,  Yankwich  on  libel  is 

still  good  law  to  me.  [963-J] 

*  *  *  * 

Mr.  Selvin:  Then,  is  it  my  understanding,  your 
Honor,  that  the  case  will  not  be  held  open  until  Mon- 
da.v  for  Mr.  Rubin,  in  the  event  he  is  able  to  come "? 

The  Court:  No,  no.  I  am  assuming  that  he  isn't 
able  to  come. 

Mr.  Selvin:  Well,  we  won't  know  until  the  noon 
hour. 

The  Court :  I  am  sorry.  No.  I  am  telling  you  that 
if  he  isn't. 

Mr.  Selvin :     Well,  I  misunderstood  you. 

The  Court:  If  he  is  coming,  of  course  I  don't 
like  losing  two  days. 

Mr.  Selvin:  Maybe  we  can  save  those  two  days, 
your  Honor,  if  Mr.  Rubin  should  tell  us  that  he  or 
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Metro  acted  because  of  the  conduct  of  these  ten  men. 
Would  that  make  any  difference  in  the  rulings  which 
you  have  indicated  you  are  going  to  make  ? 

The  Court:  No.  I  would  allow  that  statement  to 
go  in,  but  I  would  not  allow  the  jury  to  determine 
what  the  conduct  [963-K]  was. 

Mr.  Selvin:  You  would  not  allow  the  testimony 
of  the  conduct  of  the  ten  ? 

The  Court:     Not  other  than  what  is  already  in. 

Mr.  Walker:  Your  Honor,  you  would  not  allow 
the  showing  of  the  pictures  ? 

The  Court:  I  wouldn't  allow"  the  showing  of  the 
pictures  of  the  other  nine  men. 

Mr.  Selvin :     Or  the  reading  of  the  transcript  ? 

The  Court:     No. 

Mr.  Selvin:  Then,  there  would  be  no  purpose  in 
having  Mr.  Rubin  here.  We  only  wanted  to  bring 
him  to  lay  the  foundation  to  make  the  pictures  ad- 
missible. 

The  Court:  I  will  allow  him  to  go  as  strongly  as 
he  can  and  testify  as  to  what  he  knew,  just  as  I  al- 
lowed Mr.  Johnston  to  give  his  opinions  and  im- 
pressions and  everything  else.  I  will  allow  him  to  do 
that.  But  I  do  not  believe  that  that  brings  in  the  ma- 
terial which  he — unless  you  intend  to  show  that  the 
pictures  were  actually  run  at  that  particular  meet- 
ing. 

Mr.  Selvin :  Then  we  don 't  need  him  because  what 
he  knew  would  simply  be  cumulative  of  Mr.  John- 
ston's testimony,  because  he  heard  what  Mr.  John- 
ston said. 

The  Court :    Well,  all  right. 
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Mr.  Walker:    I  think  we  ought  to  have  it  clear. 

We  want  [963-L]  to  make  our  offer.  [963-M] 
*  *  *  * 

The  Court :  Let  the  record  show  that,  pursuant  to 
agreement  with  counsel,  the  proceedings  to  follow 
are  had  outside  of  the  presence  of  the  jury,  it  being 
agreed  that  certain  offers  of  proof  will  be  made  out- 
side of  the  presence  of  the  jury  so  as  to  give  both 
counsel  and  the  court  greater  freedom  of  discussion 
and  in  order  that,  in  case  some  of  the  matters  to 
which  the  offers  relate  are  never  brought  before  the 
jury,  their  contents  will  be  withheld  from  them.  Pro- 
ceed, Mr.  Selvin. 

Mr.  Selvin :  At  this  time,  may  it  please  the  court, 
we  would  offer  to  prove  by  the  witness  Max  Eastman 
that  he  is  and  for  many  years  last  past  has  been  a 
student  of  the  literature  and  science  of  Marxism  and 
Communism;  that  he  has  for  many  years  been  an 
editor  of  publications  devoted  to  social  and  economic 
problems ;  has  been  the  author  of  a  great  many  books 
on  varying  subjects,  including  Marxism  and  Com- 
munism, and  that  he  has,  for  many  years  and  par- 
ticularly the  last  two  or  three  years  been  a  lecturer 
on  social,  economic  and  political  problems,  having 
lectured  before  many  audiences  in  [969]  various 
parts  of  the  United  States,  audiences  composed  of 
various  classes  of  the  population.  We  will,  then,  ask 
him,  based  upon  his  experience  and  knowledge,  if  he 
has  any  opinion  as  to  the  state  of  public  opinion  or 
attitude  in  this  country  towards  the  Communist 
Party  and  its  members,  and  ask  him  if  he  has  any 
opinion  as  to  whether  or  not  the  Communist  Party 
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in  this  country  advocates  the  overthrow  of  our  form 
of  government  by  force  and  violence,  and  whether 
or  not  he  has  an  opinion  as  to  whether  the  Communist 
Party  in  this  country  is,  in  fact,  an  agent  of  a  for- 
eign power;  to  all  of  which  questions  we  offer  to 
show  that  he  would  answer  in  the  affirmative  and 
would  give  the  grounds  and  reasons  for  his  conclu- 
sions. 

Unless  the  court  thinks  it  is  necessary,  I  have  no 
desire  to  go  into  the  details  of  the  testimony.  I  just 
wanted  to  indicate  the  general  nature  of  the  testi- 
mony we  propose  to  offer.  I  will  say  that  the  general 
subject  of  its  admissibility  has  been  discussed  here- 
tofore, I  think,  quite  thoroughly  and  we  have  nothing 
to  add  by  way  of  discussion,  and  I  am  merely  making 
the  offer  at  this  time. 

Mr.  Katz :  To  which  we  object  on  the  ground  it  is 
incompetent,  irrelevant  and  immaterial.  If  this  pro- 
ducer wanted  to  discharge  Mr.  Cole  because  it  be- 
lieved it  could  prove  that  he  advocated  the  overthrow 
of  the  government  by  force  and  violence  or  that  he 
was  a  Communist,  it  should  have  done  so  [970]  and 
joined  the  issue.  Knowing  that  it  could  not  establish 
any  such  proof,  it  gave  a  notice  in  which  it  resorted 
completely  to  the  terms  of  the  morals  clause.  The 
morals  clause  refers  specifically  to  an  act  of  Mr.  Cole 
before  the  House  Committee  on  Un-American  Ac- 
tivities and  his  acts  and  conduct  there.  That  was  the 
limit  of  the  notice  of  suspension.  And  we  object  on 
the  ground  that  it  is  an  attempt  to  bring  into  this 
case  extraneous  matters. 

The  Court :     In  our  discussions  which  we  have  had 
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outside  of  the  hearing  of  the  jury  but  on  the  record, 
and  \vhich  have  been  transcribed,  we  have  discussed 
the  question  as  to  whether  Communism  is  an  issue  in 
this  case  at  all.  I  stated,  at  the  outset,  on  the  motion 
for  summary  judgment  made  by  the  plaintiff  at  the 
beginning  of  the  case  that,  in  my  opinion.  Commu- 
nism is  not  an  issue  as  such ;  that  the  tenets  of  Com- 
munism are  not  an  issue  and  that  the  question 
whether  Mr.  Cole  was  or  was  not  a  Communist  is  not 
an  issue.  Further  study  which  I  have  made  of  the  case 
confirms  me  in  the  position  that  I  have  taken  in  rul- 
ing up  objections  actually  made  or  anticipatory  ob- 
jections, which,  by  agreement  of  counsel,  were  con- 
sidered before  the  witness  was  actually  sworn. 

I  have  indicated  to  counsel  that  at  this  stage  of  the 
case,  and  unless  some  unusual  situation  should  arise 
which  would,  change  my  mind,  I  consider  that  the 
gist  of  the  case  and  the  only  issue  which  the  case  pre- 
sents is  not  whether  Mr.  [971]  Cole,  by  being  or  not 
being  a  Communist,  violated  the  morality  clause,  but 
whether  his  conduct  before  the  Congress,  not  only  in 
refusing  to  answer,  because  the  notice  is  not  based 
on  that,  but  his  entire  conduct,  was  such  as  to  bring 
him  into  hatred,  contempt  and  ridicule  that  was 
shocking  to  the  community  and  prejudiced  the  plain- 
tiff's employer. 

As  I  stated  yesterday,  if  I  were  of  the  view  that 
the  matter  was  one  purely  of  law,  there  would  be 
nothing  to  submit  to  the  jury  and  the  declaration 
would  have  to  be  either  for  the  plaintiff  or  the  de- 
fendant, as  I  would  determine,  as  a  matter  of  law, 
in  a  libel  case  in  which  the  publication  was  libelous 
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per  se  or  not,  without  the  aid  of  a  jury,  because  it  is 
the  rule  of  California  and  the  rule  of  the  entire 
English-speaking  world  that,  when  words  sjDoken  by 
a  person  have  a  tendency  to  subject  him  to  public 
ridicule,  obloquy  or  contempt  or  injure  him  in  his 
business  or  profession,  they  are  libelous  per  se,  and 
that  the  determination  of  the  question  is  one  for  the 
court  and  the  court  cannot  submit,  in  the  case  of  a 
publication  which  has  that  effect,  the  question  to  the 
jury. 

However,  I  am  of  the  view  that  the  question  here 
is  one  which  calls  for  a  factual  finding  by  the  jury 
and  it  is  my  intention  to  su])mit  a  question  along  the 
lines  suggested  by  splitting  up  the  cause  into  three 
separate  parts,  the  first  part  asking  whether  his  con- 
duct was  such  as  to  bring  him  into  [972]  public 
hatred,  contempt  or  ridicule;  second,  whether  the 
conduct  was  such  as  to  tend  to  shock  or  offend  the 
community;  and,  third,  whether  it  was  such  as  to 
prejudice  the  defendant.  I  have  already  indicated  by 
my  ruling  on  the  evidence  that  I  believe  that  the 
matter  is  not  the  subject  of  a  certain  line  of  proof. 
Yesterday,  when  I  indicated  that  fact,  counsel  for  the 
defendant  indicated  that  they  would  forego  introduc- 
ing some  60  depositions  from  various  patriotic 
groups,  including  groups  of  the  American  Legion, 
the  Veterans  of  Foreign  Wars  and  the  like,  which 
were  to  the  effect  that  they,  as  a  part  of  the  com- 
munity, were  not  only  opposed  to  Communism  but 
that  they  felt  that  the  acts  of  Mr.  Cole  reflected  upon 
the  industry  and  so  forth.  I  did  it  upon  the  theory 
stated,  just  as  if  we  were  dealing  with  the  case  of  a 
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broken  leg,  where  we  would  describe  the  leg  that  was 
broken  and  leave  it  to  the  jury  to  determine  what 
general  damages  would  be  awarded.  So  in  this  case 
we  are  not  dealing  with  a  general  conduct  or  a  state- 
ment which  says  that  a  man  disobeys  an  order  or  is 
late  at  work  and  that  he  should  be  discharged,  nor 
is  the  act  complained  of  in  the  notice  of  that  char- 
acter. If  that  were  the  case,  there  would  be  no  chance 
for  a  definition.  We  would  merely  ask  the  jury 
whether,  in  their  opinion,  as  a  fact,  the  person 
char2:ed  with  a  particular  violation  was  or  was  not 
late  or  committed  some  other  specific  act.  We  are 
dealing  here  with  a  clause  that  is  couched  in  general 
terms  [973]  and  with  a  notice  that  merely  says  that 
the  particular  conduct  had  that  effect.  Either  the 
jury  has  a  right  to  determine  that  or  it  has  not.  If  it 
has  a  right  to  determine  that,  then  it  does  not  need 
the  information  which  the  testimony  of  Mr.  Eastman 
would  bring  before  them. 

Mr.  Eastman  is  a  very  well-knowm  writer.  I  pre- 
sume every  literate  man  in  the  country  knows  of 
him.  He  has  ^vritten  articles  ranging  from  The  The- 
ory of  Laughter,  being  one  of  the  few  heroic  men 
who,  with  the  French  philosopher  Bergson,  actually 
defined  why  people  laugh.  Whether  he  succeeded,  I 
do  not  know.  [974] 

It  also  ranges  to  his  editorship  of  the  New  Masses, 
Series  No.  1.  Any  student  of  literature  knows  that. 
So  that  I  am  quite  certain  he  could  bring  a  lot  of 
information  to  us  and  refer  us  to  a  lot  of  books.  As  a 
matter  of  fact,  a  lot  of  the  books  that  he  might  refer 
to,  dealing  with  the  problem  one  way  or  the  other, 
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you  may  find  in  the  last  issue  of  the  Georgetown  Law 
Journal,  Volume  37,  number  one,  where  there  is  a 
leading  article,  a  rather  short  article.  Like  counsel's 
brief,  it  covers  27  solidly  printed  pages,  with  some  58 
footnotes,  written  by  Leon  R.  Yankwich,  and  the 
title  of  which  is  Background  of  the  American  Bill 
of  Rights.  I  don't  think  I  cited  Mr.  Eastman  but  I 
cited  about  everybody  else,  including  Lenin,  and  I 
cited  all  sorts  of  authorities  dealing  with  the  prob- 
lem of  Communism,  not  only  English  but  French  and 
Italian,  and  with  my  own  translations  of  passages. 
I  happen  to  be  fortunate  enough  to  know  several 
languages,  and  I  would  take  judicial  notice  of  my 
own  knowledge.  And  perhaps  counsel  might  stipu- 
late— I  am  sure  they  would — that  some  of  the  foot- 
notes here,  which  refer  to  some  of  the  Communistic 
doctrines,  giving  the  chapter  and  page,  including 
some  quotations  from  the  last  Autobiography  of 
Lenin,  by  Mr.  Shub,  might  be  brought  to  my  atten- 
tion as  a  judge,  in  other  words,  call  the  attention  of 
Yankwich  the  writer,  what  Yankwich  the  writer  says, 
to  Yankwich  the  judge,  that  he  would  be  able  to 
take  judicial  notice  of.  [975] 

I  am  sure,  Mr.  Eastman  having  been  a  Communist, 
which  I  have  never  been,  and  having  l^een  later  a 
Socialist,  which  I  have  never  been,  could  probal)ly 
give  us  much  more  information  and  perhaps  he 
might  tell  us  things  which  I  do  not  know  and  of 
which  I  don't  take  judicial  notice,  for  instance,  about 
some  secret  meetings  at  which  the  doctrines  were  dis- 
cussed. All  I  know  is  the  literature  I  find  in  the  books 
and  what  I  find  in  the  decisions  of  the  Ninth  Circuit 
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as  to  Avhat  Communism  is,  including  the  rather  fa- 
mous opinion  of  Judge  Haney,  the  late  Judge  Haney, 
in  the  case  of  Branch  vs.  Cahill,  88  Fed.  (2d)  545, 
which  was  an  immigration  case  in  which  some  of  the 
tenets  of  Communism  were  discussed  and  quotations 
given.  Judge  Haney  and  I,  incidentally,  graduated 
from  the  same  law  school  up  in  Oregon,  although  not 
the  same  year,  the  Willamette  University.  I  am  say- 
ing that,  if  I  were  trying  this  case  without  a  jury,  I 
might,  just  for  the  sake  of  general  information, 
broaden  my  knowledge  of  heterodox  doctrines.  Com- 
munism, Fascism  and  Naziism  or  any  of  these  doc- 
trines by  hearing  an  expert  like  Mr.  Eastman.  But  I 
am  not  trying  this  case  alone.  And,  having  lately  re- 
freshed my  recollection  from  many  authorities  deal- 
ing w4th  the  problem,  including  such  books  as 
Northrop 's  The  Lenin  of  East  and  West,  published 
in  1946,  and  Andre  Gides'  book,  Retour  de  URSS, 
and  Professor  Schlessinger's  famous  book  on  Soviet 
Legal  Theory,  all  of  these  being  l)ooks  which  are 
in  [976]  most  everyone's  library  and  which  are  pub- 
lished mostly  by  the  University  Presses,  including 
the  famous  treatise  by  Maynard  on  Russia  in  Flux 
and  The  Russian  Peasant,  I  might,  as  I  say,  listen 
to  a  theoretical  discussion  which  might  broaden  my 
information.  But  I  do  not  think  the  question  is  ma- 
terial or  that  the  question  is  one  that  is  the  subject  of 
proof  in  this  case.  I  agree  that  in  the  state  of  the  law 
at  the  present  time  it  is  the  law  of  California  that 
the  courts  will  not  take  judicial  notice  of  the  fact 
that  the  Communist  Party  advocates  the  overthrow 
of  the  government  by  force  and  violence  and,  if  that 
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were  the  issue,  we  could  have  testimony  such  as  is 
proffered  by  Mr.  Eastman,  who  might  call  attention 
to  certam  facts,  doctrines  and  documents  which  tend 
to  prove  the  fact.  I  have  in  mind  the  criminal  syn- 
dicalism cases  which  were  tried  in  this  state,  with 
which  every  student  of  the  problem  was  familiar, 
various  California  cases,  in  which  the  Supreme  Court 
of  California  laid  do^m  a  broad  rule  in  allowing 
great  scope  in  proving  that  certain  members  of  the 
IWW  advocated  the  overthrow  of  government  and 
were  guilty  of  criminal  syndicalism. 

I  call  counseFs  attention  to  the  discussion  in  the 
footnote  which  appeared  in  the  issue  of  the  Harvard 
Law  Review,  entitled  Contempt  Proscribed  as  Pro- 
moting Violent  Overthrow  of  the  Government.  It  is 
in  Volume  61,  beginning  [977]  at  page  1213.  It  is  a 
very  thorough  analysis  of  the  type  of  evidence  which 
is  allowed  to  prove  that  fact,  which  makes  it  an  of- 
fense to  advocate  the  overthrow  of  government  by 
force.  There  is  also  an  article  in  the  first  issue  of  the 
Stanford  Law  Review,  Volume  1,  No.  1,  on  page  85, 
entitled  Control  of  Communist  Activities,  which  also 
bears  upon  the  subject. 

I  am  putting  this  on  the  record  at  the  present  time 
so  that  it  wdll  appear  clearly  that  I  know  the  circum- 
stances under  which  the  facts  which  it  is  sought  to 
prove  by  Mr.  Eastman  have  been  held  to  be  admis- 
sible. 

To  sum  it  III),  the  courts  have  held  that,  where  the 
question  of  whether  a  person  advocates  the  violent 
overthrow  of  government  is  an  issue,  an  opinion  by 
persons,  like  Mr.  Eastman,  who  were  avowed  Com- 
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munists  in  the  past,  may  be  taken,  and  they  may  re- 
fer and  bring  to  their  aid  the  Gospel  or  the  Apocry- 
pha or  the  writings  of  Karl  Marx  and  the  writings  of 
Lenin  and  the  writings  of  other  theoreticians,  and 
they  may  also  show  that  a  certain  particular  gather- 
ings of  the  particular  group  the  idea  of  force  was 
advocated.  In  this  immigration  case,  for  instance, 
Judge  Haney  pointed  to  the  fact  that  the  examiner 
had  allowed,  in  order  to  tie  the  alien  to  the  advocacy 
of  force  and,  therefore,  put  him  in  the  class  of  ex- 
cluded persons  from  the  United  States,  to  be  shown 
that  he  had  actually  in  a  speech  stated  that  the  object 
of  the  Communist  Party,  of  which  he  was  a  member 
or  with  which  he  [978]  was  affiliated,  that  the  Com- 
munists would  change  the  capitalistic  war  into  a  civil 
war  and  overthrow  the  government,  and  this  was 
related  to  the  Communist  Manifesto  to  the  effect  that 
they  openly  declared  that  their  acts  could  be  attained 
only  by  the  overthrow  of  all  existing  social  condi- 
tions. And  Judge  Haney  and  the  court,  speaking 
through  him,  held  that  that  evidence  was  sufficient 
to  form  the  basis  for  the  conclusion  that  he  advocated 
the  overthrow  of  the  government  or  was  affiliated 
with  a  group  advocating  the  overthrow  of  the  gov- 
ernment and,  therefore,  could  be  excluded  under  the 
immigration  laws  of  the  United  States. 

So  the  position  that  I  take  in  excluding  this  testi- 
mony is  not  prompted  by  any  unwillingness  on  my 
part  to  be  enlightened  by  counsel  for  both  sides,  be- 
cause I  am  quite  certain  that,  if  we  go  into  a  discus- 
sion and  we  take  the  testimony  of  Mr.  Eastman,  the 
plaintiff  will  be  able  to  produce  other  writers  and 
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perhaps  persons  who,  like  Mr.  Eastman,  had  inside 
information,  who  might  contend,  on  the  basis  that 
hxwyers  contend,  that  they  do  advocate  a  certain  doc- 
trine or  they  do  not,  because  I  am  certain  that  in  this 
case  counsel,  with  their  ingenuity,  could  prove,  just 
as  students  of  the  Bible  can,  that  every  jjassage  that 
saj^s  one  thing  may,  in  their  opinion,  be  modified  by 
another  passage  which  says  something  else.  And  I 
would  not  be  unwilling,  if  I  had  the  time  or  was  in- 
terested or  needed  the  additional  information,  [979] 
to  liear  it  or  to  have  it  heard  in  my  courtroom  pub- 
licly, although  this  court  is  not  a  forum  for  the  dis- 
cussion of  Communism  or  any  other  ideology  or  po- 
litical belief  or  governmental  doctrine.  [980] 

So  that,  if  I  were  convinced  that  it  had  a  bearing 
upon  the  issue  to  be  decided  by  this  jury  or  by  me, 
I  would  rule  against  the  objection  now  made,  but, 
being  convinced,  as  I  say,  and  for  the  reasons  I  have 
stated,  that  the  problem  is  entirely  alien,  that  the 
plaintiff  has  not  been  charged  with  Communism  by 
the  defendant  as  a  ground  for  discharge,  I  think  the 
entire  inquiry  is  alien  to  the  matter  before  the  court. 
The  only  thing  we  have  to  determine  is  not  whether 
Mr.  Cole  was,  to  repeat  again,  is  or  ever  has  been  a 
Communist  or  a  member  of  the  Communist  Party 
but  whether  his  conduct  before  the  Committee  in  de- 
clining to  answer  the  particular  question  and  in  do- 
ing the  things  that  he  is  charged  with  doing,  his  en- 
tire conduct,  was  such  as  to  violate  the  morality 
clause  to  which  I  have  referred.  And  as  to  that  no 
expert  proof  is  necessary.  The  jurors  will  be  placed 
by  the  court  in  the  position  of  being  a  part  of  the 
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public  and  they  will  have  to  determine  whether  his 
conduct  was  such  as  had  that  effect. 

I  think  I  have  said  sufficient  to  indicate  niv 
grounds  and,  if  I  have  taken  more  time  than  is  nec- 
essary, it  is  because,  while  we  have  discussed  this 
matter,  in  the  first  place,  the  fact  that  such  a  person 
would  be  put  on  the  stand  was  not  brought  to  my  at- 
tention until  late  in  the  afternoon  of  yesterday.  The 
name  was  not  mentioned.  I  wanted  to  state  that  Mr. 
Eastman  is  well  known  to  anyone  who  is  interested 
in  [981]  literature.  One  of  my  hobbies  has  been  lit- 
erature. I  confess  to  even  having  been  a  book  re- 
viewer. Some  of  you  are  old  enough  to  have  read  the 
book  reviews  which  appeared  in  the  Los  Angeles 
Herald.  There  sits  at  the  newspaper  table  Mr.  Don 
Ryan  of  the  Herald,  with  whom  on  many  occasions 
I  discussed  books  and  all  shades  of  doctrines,  and 
then  we  put  the  summary  of  our  discussions  in  the 
form  of  statements  in  that  column. 

So  I  thought  it  best  to  state  that  what  I  am  say- 
ing does  not  reflect  on  the  type  of  testimony  or  on 
the  competency  of  Mr.  Eastman  but  is  merely 
grounded  upon  the  fact  that  the  objection  is  made 
to  this  testimony  and  it  is  my  duty  as  the  Judge  to 
rule  on  it,  and  I  am  of  the  view  that  the  admission 
of  such  testimony  would  be  such  grave  error  and 
would  do  such  harm  to  the  cause  of  the  plaintiff  that 
no  higher  court  would  ever  sustain  such  a  ruling.  At 
times,  if  a  matter  is  moot,  I  am  willing  to  give  one 
side  or  the  other  the  benefit  of  the  doubt,  just  as  I  am 
giving  the  defendant  here  the  benefit  of  the  doubt, 
which  has  existed  from  the  beginning  of  this  case,  in 
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mj^  mind,  as  to  whether  or  not  the  question  whether 
certain  conduct  has  a  certain  effect  is  a  question  of 
law.  There  is  a  strong  argument  that  can  be  made, 
just  as  I,  if  I  were  trying  a  libel  suit,  would  have  to 
determine  whether  calling  a  man  a  drunkard  is  libel- 
ous per  se,  and,  if  I  determined  whether  an  appear- 
ance before  the  Committee  is  not  conduct  which  is 
violative  [982]  of  this  clause,  if  I  did,  there  wouldn't 
be  anything  left.  All  I  would  have  to  do  at  the  con- 
clusion of  the  testimony  would  be  to  give  my  con- 
clusion one  way  or  the  other  and  there  would  follow 
immediately  a  declaration  for  the  party  in  whose 
favor  I  resolved  the  question.  But  on  this  particular 
point  and  on  the  other  point  of  evidence,  I  am,  after 
very  arduous  study,  which  has  continued  at  all  times 
and  all  hours,  of  the  view  that  this  testimony  should 
not  be  admitted  and  the  objection  will  be  sustained. 

To  make  the  record,  will  it  be  stipulated  that  the 
offer  made — are  you  listening  to  me,  Mr.  Katz  ? 

Mr.  Katz:     Very  carefully,  your  Honor. 

The  Court:     All  right.  may  be  considered  as 

though  it  had  been  made  in  the  presence  of  the  jury, 
that  it  may  be  considered  for  the  purpose  of  the  rec- 
ord, to  be  written  up,  and  as  though  Mr.  Eastman 
had  been  actually  sworn  and  had  been  allowed  to  give 
his  background,  as  stated  by  counsel,  his  literary  and 
other  activities,  which  qualify  him  to  be  a  witness  on 
the  subject,  and  that  the  offer  shall  be  considered  as 
though  objected  to  in  the  presence  of  the  jury  and  the 
objection  sustained? 

Mr.  Katz :     So  stipulated. 

Mr.  Selvin:     We  will  so  stipulate.  [983] 


I 
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Mr.  Walker:  May  it  please  the  court,  solely  on 
the  basis  of  a  very  recent  and  lengthy  interview  with 
Mr.  Eastman,  I  would  like  to  edit  that  portion  of 
your  remarks  which  related  to  his  personal  history. 

The  Court:  That  is  all  right.  I  may  be  wrong, 
just  as  I  was  with  Mr.  Johnston.  You  remember  that 
I  thought  that  Mr.  Johnston  was  legally  trained  and 
he  denied  it  positively. 

Mr.  Walker:    Yes,  your  Honor. 

The  Court:  I  may  be  wrong.  His  name  wasn't 
brought  in.  If  his  name  had  been  brought  in,  I  would 
have  brought  in  the  book.  It  just  came  in  the  other 
day,  the  ''History  of  American  Literature",  and  I 
am  quite  certain  that  his  name  appears  there  among 
the  biographies.  I  have  the  Oxford  book  and  I  also 
have  the  three  volume  books  just  out  which  have 
been  edited  by  Matheson,  and  I  would  have  read  for 
the  record  the  biography.  Bring  the  last  "AYho's 
Who". 

Mr.  Walker:  The  only  thing  I  want  to  refer  to, 
and  I  am  sure  this  was  an  inadvertence — 

The  Court :    Yes. 

Mr.  Walker :  — is  that  Mr.  Eastman  was  the  editor 
of  the  old  issue,  the  original. 

The  Court:     "New  Masses". 

Mr.  Walker:    No. 

The  Court :    But  the  original  Masses. 

Mr.  Walker:  The  original  Masses,  which  has  no 
relationship  [984]  to  the  present  publication,  "The 
New  Masses",  except  the  similarity  in  names. 

The  Court:     Well,  that  is  all  right.  I  will  take 
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your  word  for  it.  I  don't  know  either  of  them,  be- 
cause I  haven't  seen  a  copy  for  a  long  while. 

Mr.  Kenny:  We  will  be  glad  to  stipulate  that 
Mr.  Eastman  was  the  editor  of  the  "Old  Masses", 
that  he  was  tried  for  sedition  and  acquitted. 

The  Court:     During  the  first  world  war. 

Mr.  Kenny:    That  is  right. 

The  Court :    That  is  right. 

Mr.  Walker :  The  last  stipulation  is  not  accepted, 
as  it  was  no  part  of  the  statement  to  which  I  was 
addressing  my  attention. 

The  Court:    All  right. 

Mr.  Walker:  The  other  proposition  is  that  Mr. 
Eastman  advises  me  that  at  no  time  was  he  a  member 
of  the  Communist  Party. 

The  Court :  Well,  all  right.  I  did  make  that  state- 
ment in  injustice  to  him,  I  will  retract  the  statement 
and  ask  that  the  record  be  deleted.  I  was  under  the 
impression  that  even  though  he  was  not  registered 
as  a  Communist,  that  he  was  charged  with  being 
one  and  the  "New  Masses"  and  the  "Old  Masses" 
are  associated  in  the  minds  of  many ;  I  am  sure  that 
Senator  Tenney  would  contend,  just  as  the  Thomas 
Committee,  [985]  that  there  was  continuity  between 
the  two,  although  the  first  one  had  many  distinguished 
columnists  and  cartoonists  and  writers  who  wrote 
for  it  because  of  their  literary  excellency.  At  any 
rate,  I  will  absolve  him  from  the  statement  that  he 
was  a  member  of  the  Communist  Party  at  any  time. 

I  think  as  long  we  are  talking,  we  will  put  into 
the  record  that  we  take  judicial  note  of  "Who's 
Who"  and  I  think  this  is  the  Max  Forrester  East- 
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man.  Is  that  the  gentlemen  you  refer  to  ?  Is  that  his 
middle  name? 

Mr.  Walker :    I  don 't  know. 

The  Court:    Isn't  that  correct? 

Mr.  Walker:  I  don't  know  the  middle  name,  your 
Honor. 

Mr.  Selvin:    I  don't  either. 

The  Court:  Well,  it  is  the  same  man.  There  is  no 
other  Max  Eastman  in  ''Who's  Who".  I  think  he  is 
the  same  man.  He  was  professor  of  philosophy  at 
Columbia.  He  is  the  same  man.  I  think  it  is  the 
same  man. 

(Whereupon  the  court  read  the  following  from 
volume  25  of  "Who's  Who  in  America":) 

"Max  Forrester  Eastman,  author,  editor;  born 
Canandaugia,  N".  Y.  Jan.  4,  1883 ;  son  of  Samuel  Eli- 
jah and  Anna  B.  (Ford)  E.;  AB,  Williams,  1905; 
studied  at  Columbia,  1907-10;  married  Ida  Rath, 
1911 ;  assistant  in  philosophy,  Columbia,  1907-10,  as- 
sociate 1911;  engaged  in  lecturing;  "The  Masses", 
1913-17,  the  "Liberator",  1918-22.  Organized  first 
men's  league  for  [986]  Woman  Suffrage  in  U.  S. 
1910;  roving  editor  for  Readers  Digert  since  1941. 
Member  Delta  Tsi.  Translator:  The  Real  Situation 
in  Russia,  by  Leon  Trotsky,  1928 ;  Gabriel,  by  Push- 
kin, 1929;  The  History  of  the  Russian  Revolution, 
by  Leon  Trotsky,  1932;  The  Revolution  Betrayed, 
by  Leon  Trotsky,  1937.  Author :  Child  of  the  Amazons 
and  other  poems,  1913;  Enjoyment  of  Poetry,  1913 
(21st  enlarged  edit.,  1939) ;  Journalism  vs.  Art,  1916 ; 
Understanding  Germany,  1916;  Colors  of  Life 
(verse),  1918;  The  Sense  of  Humor,  1921;   Since 
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Lenin  Died,  1925;  Leon  Trotsky,  1925;  Marx  and 
Lenin,  the  Science  of  Revolution,  1926;  Venture, 
1927;  Kinds  of  Love  (verse),  1931;" 

He  is  very  versatile. 

"The  Literary  Mind,  Its  Place  in  an  Age  of  Sci- 
ence, 1931;  Artists  in  Uniform,  1934;  Art  and  the 
Life  of  Action,  1934;  Enjoyment  of  Laughter,  1936; 
The  End  of  Socialism  in  Russia,  1937;  Stalin's  Rus- 
sia and  the  Crisis  in  Socialism,  1939 ;  Marxism,  Is  It 
Science?,  1940;  Heroes  I  Have  Known,  1942;  Lot's 
Wife,  a  Dramatic  Poem,  1942;  Enjoyment  of  Liv- 
ing, 1947.  Editor:  Capital  and  Other  Writings  (by 
Karl  Marx),  1932;  Compiler  and  narrator:  From 
Czar  to  Lenin,  a  motion  picture  history  of  the  Rus- 
sian Revolution,  1937.  Compiler :  Anthology  for  En- 
joyment of  Poetrj^,  1939.  Home:  Chilmark,  Mass." 

So  now,  we  will  take  that  as  authentic  and  it  merely 
[987]  shows  that  the  gentleman  is  very  well  known 
and  has  had  a  great  variety  of  activity.  And  I  want 
to  say  that  I  do  not  want  anything  I  say  to  be  taken 
as  being  discourteous  to  Mr.  Eastman.  I  intended  to 
pay  him  a  compliment,  to  show  that  I  realize  that 
by  his  wide  reading  it  gives  him  standing  so  he 
could  inform  the  court  of  many  things.  For  one 
thing,  he  is  a  Russian  student  and  that  is  one  of 
the  many  languages  I  don't  know.  [988] 

So  we  will  end  the  discussion  on  that. 

Now,  is  there  any  other  matter? 

Mr.  Selvin:  Yes.  We  would  like  to  offer  to  show 
the  fact,  there  "svill  be  some  objection  to  the  admis- 
sion of  fact — that  on  November  24,  1947,  Mr.  Cole 
was  cited  for  contempt  of  Congress  by  the  House  of 
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Representatives  in  consequence  of  his  testimony  be- 
for  the  Un-American  Activities  Committee. 

The  Court :    On  what  date  ? 

Mr.  Selvin:  November  24,  1947.  It  was  before 
the  Waldorf  meeting  and  before  this  resolution. 

Mr.  Kennj^:  Just  a  moment.  I  can't  stix)ulate  that 
it  was  before  the  Waldorf  meeting.  The  Waldorf 
meeting,  Mr.  Johnston  said,  took  place  at  12:00 
o'clock. 

Mr.  Selvin:    Between  the  24th  and  25th. 

The  Court:  I  don't  think  that  will  be  objected  to, 
the  facts. 

Mr.  Kenny:    Well,  I  can  just  give  the  actual  facts. 

The  Court:  I  mean  stipulate  to  the  date.  But  I 
think  that  stipulation  should  be  made  in  the  presence 
of  the  jury.  I  will  do  this.  T  will  do  a  Monroe  in 
reverse.  You  know  what  I  mean  by  a  Monroe  in 
reverse.  I  say  that  the  objection  that  could  be  made 
is  overruled  in  advance.  I  think  that  should  be  stayed 
not  by  comparison  of  any  dates,  but  that  on  a  certain 
date  he  was  actually  cited  for  contempt.  [989] 

Mr.  Selvin:     Certainly. 

The  Court :    And  that  is  an  admission. 

Mr.  Kenny:  But  w^hat  I  want  is  the  hour  of  that 
day,  your  Honor,  and  that  is  what  I  want  to  point 
out.  This  Waldorf  meeting  started  at  noon  on  the 
24th.  Mr.  Cole  was  not  cited  until  6:00  o'clock  in 
the  evening  that  day. 

The  Court:    Of  course,  I  wasn't  there. 

Mr.  Kenny:  I  was  and  I  would  like  to  have  that 
appear. 

Mr.  Katz :  There  were  some  other  things,  in  addi- 
tion, if  this  goes  in. 
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The  Court:    Yes  I 

Mr.  Katz:  Then,  we  have  the  right  to  show  that 
no  charges  in  any  court  were  filed  against  him  on 
December  2,  1947 ;  they  were  not. 

The  Court :    I  think  that  would  be  correct. 

Mr.  Katz:     Now,  there  was  not  a  charge. 

The  Court :    Pending. 

Mr.  Katz:  Yes,  that  is  right.  In  other  words, 
there  is  a — 

The  Court:  Let  us  not  argue.  I  know  what  you 
want  and  I  think  it  is  a  reasonable  request.  We  are 
keeping  the  jury  waiting,  now,  gentlemen.  I  am 
trying  to  finish  this. 

Mr.  Katz:  And  another  thing,  that  Mr.  Cole  on 
December  2nd,  no  charges  in  court  had  been  filed 
against  him. 

The  Court :  I  will  say  no  prosecution  for  contempt 
had  [990]  been  instituted  and  I  have  already  ex- 
plained to  the  .i^iry,  in  any  court,  that  the  mere  cita- 
tion for  contempt  doesn't  mean  anything.  I  have 
already  told  the  j^iry,  I  think — you  see.  we  have 
talked  so  much  in  the  absence  of  the  jury  that  I  don't 
know  half  of  the  time  that  what  I  am  saying  now, 
if  I  have  said  it  to  the  jury,  but  if  you  want  me  to, 
I  will  say  this  to  the  jury,  that  no  prosecution  has 
been  instituted  and  the  mere  citation  for  contempt 
was  not  prosecution,  that  the  government  must  de- 
cide and  file  an  information  charging  him  with  con- 
tempt which  is  a  misdemeanor — 

Mr.  Katz:    That  had  not  been  done  on  this  date. 

The  Court:    That  hadn't  been  done. 

Mr.  Selvin :  That  is  a  fact,  and  we  will  of  course 
stipulate  to  the  fact,  but  if  the  fact  is  to  be  presented 
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to  the  jury  and  create  the  inference  that  nothing 
was  ever  done,  that  the  citation  wasn't  followed  up, 
we  would  then  object. 

The  Court:  When  you  gentlemen  are  arguing 
the  case,  I  will  be  like  the  proverbial  cat  at  the  rat 
hole,  I  will  be  watching  every  word  you  are  saying, 
just  as  I  watched  it  in  court,  because  I  am  caught 
here  between  two  situations,  between  the  plaintiff, 
who  would  like  to  adopt  a  latitudarian  attitude  to- 
wards their  side  of  the  case  and  try  not  only  Mr. 
Thomas  but  the  Un-American  Activities  Committee, 
which  I  declined  to  do  as  being  outside  of  the  province 
of  this  court,  and  the  defendant,  who  would  like 
me  to  try  Communism  as  a  [991]  doctrine  and  Mr. 
Cole  as  a  Communist  and  I  haven't  allowed  you  to 
do  that. 

I  have  laid  down  the  rules — how  successfully  I  do 
not  know,  because  both  of  you  brought  in  a  lot  of 
things  I  never  thought  would  come  in,  by  the  tactics 
of  yourselves,  and  each  one  of  you  has  brought  in 
something  which  I  never  thought  would  come  into 
this  lawsuit.  It  is  not  my  fault.  Had  this  case  been 
tried  before  me  without  a  jury,  I  would  have  taken 
the  liberty,  that  I  do  many  a  time,  of  suggesting  the 
line  of  evidence  that  I  wanted  to  make  out  a  case. 
But  I  cannot  do  that  with  a  jury. 

So  I  will  see  to  it  that  the  plaintiff's  attorneys  do 
not — provided  of  course  you  are  also  alert  and  re- 
mind me  when  I  overlook  a  thing,  that  attorneys  for 
the  plaintiff  do  not  draw  any  inferences  from  the 
facts  which  may  not  be  warranted  and  are  outside  of 
the  legitimate  interest,  and  I  will  do  exactly  the  same 
thing  for  them  when  you  and  Mr.  Walker  speak. 
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You  know  the  French  have  a  saying,  "Avec  des  si 
on  mettrait  Paris  dans  line  bouteille"  (with  ifs  you 
could  put  Paris  in  a  bottle),  and  that  is  what  the  late 
President  Roosevelt  called  "iffy  questions".  The 
judge  should  not  be  put  in  the  position  of  making 
iffy  rulings.  In  other  words,  I  am  ruling  on  the 
proposition  and,  if  and  when,  or  as  bankers  say,  "as, 
if  and  when"  and  argument  is  made  which  is  not  a 
proper  [992]  inference,  I  Avill  instruct  the  jury.  But 
you  gentlemen  haven't  given  me  a  blueprint  of  what 
you  are  going  to  say.  I  will  give  you  a  blueprint  of 
what  my  instructions  are  going  to  be,  because  T  am 
required  to  do  so,  by  the  law,  even  before  you  argue. 
So  you  can  tell  very  well  what  I  am  going  to  instruct, 
when  I  tell  you  in  the  language  of  the  rule  what 
action  I  have  taken  on  the  instructions  you  have 
suggested,  and  when  I  tell  what  action  I  have  taken 
on  the  instructions  counsel  has  suggested,  but,  I 
don't  want  anything  in  the  record  that  would  intimate 
that  after  the  case  is  concluded  and  the  arguments 
begin,  that  I  am  going  to  allow  either  side,  by  the 
nature  of  the  argument,  to  get  away  from  it  and  have 
to  reopen  the  case  for  one  side  or  the  other.  When 
the  evidence  is  concluded,  it  is  going  to  stay  con- 
cluded and  there  will  be  a  "period"  in  the  proceed- 
ings, and  I  will  see  to  it  that  counsel  do  not  deviate 
from  the  rule  that  I  laid  down,  by  drawing  inferences 
which  are  not  warranted. 

And  I  will  be  very  glad  to  state  to  the  jury,  when 
we  bring  them  in,  as  a  stipulation,  the  facts  that  we 
have  just  been  discussing,  namely,  that  the  Commit- 
tee cited  him  for  contempt,  but  that,  that  was  merely 
a  preliminary  step  which  had  to  be  followed  by  an 
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actual  prosecution  to  be  instituted  in  the  name  of 
the  government  before  a  proper  court,  and  that  on 
December  2nd,  no  such  prosecution  had  been  in- 
stituted. 

Mr.  Kenny:  Can  I  correct  your  judicial  knowl- 
edge? [993] 

The  Court:    On  what? 

Mr.  Kenny:  The  Committee  cannot  cite  anyone 
for  contempt.  Only  the  House  of  Representatives 
can  cite  him. 

The  Court :    I  beg  your  pardon  ? 

Mr.  Kenny:  The  House  of  Representatives  cited 
him  at  6:00  o'clock,  six  hours  after  the  Waldorf- 
Astoria  meeting  began — Mr.  Cole  was  not  cited  at 
the  time  that  meeting  began  on  that  date. 

The  Court:  Listen,  gentlemen,  listen  to  me.  We 
don't  want  to  bring  any  comparative  testimony  be- 
fore the  .jury. 

If  it  is  true  that  the  citation  was  at  6:00  o'clock, 
then,  I  will  merely  state  that  he  was  cited  by  the 
Committee  at  such  and  such  a  time,  without  any 
reference  to  whether  it  was  before  or  after  com- 
pared Avith  the  time  of  the  meeting. 

Mr.  Sehdn:     That  is  satisfactory. 

Mr.  Kenny:    Yes. 

The  Court:  I  think  we  can  agree  on  that,  but  I 
don't  want  either  of  you  to  make  any  comparative 
statement. 

Mr.  Katz :  I  think  your  Honor  should  recite  our 
stipulation. 

The  Court :    What  is  the  hour  at  which  it  was  ? 

Mr.  Katz:  We  don't  need  the  hour,  in  the  light 
of  your  Honor's  discussion.  I  think  the  stipulation 
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that  we  want  is  after  the  l)eginning  of  the  Waldorf 
meeting  but  before  its  conclusion,  Mr.  Cole  was  cited 
for  contempt.  [994] 

The  Court:  Well,  but  yon  are  bringing  in  the 
time  comparison  again. 

Mr.  Katz:  That  he  was  cited  for  contempt  on — 
what  was  the  date,  November  24th? 

Mr.  Selvin:  November  24,  1947,  is  my  under- 
standing. 

Mr.  Katz :  Is  that  right,  Mr.  Kenny,  that  he  was 
cited  for  contempt  on  November  24,  1947? 

Mr.  Kenny:    I  am  taking  counsel's  word  for  it. 

Mr.  Selvin:  Well,  Ave  have  the  Congressional  Rec- 
ord here,  if  there  is  any  question  about  it. 

The  Court:  Does  the  hour  appear  there?  The 
legislative  hours  do  not  mean  anything.  I  happened 
to  attend  a  legislative  session  in  1911.  I  remember 
being  there  on  Tuesday  morning  in  a  legislative  ses- 
sion of  Saturday  afternoon,  with  the  president  of 
the  California  Senate,  Senator  Boynton  sleeping"  on 
the  floor  of  the  Senate,  waiting  for  the  other  House 
to  do  something. 

Mr.  Katz:  We  will  stipulate  that  he  was  cited 
for  contempt  on  November  24,  1947 ;  that  no  action — 

The  Court:    No  prosecution  was  then  pending. 

Mr.  Katz:  That  no  prosecution  in  any  court  had 
been  filed  against  Mr.  Cole  in  connection  with  this 
matter  prior  to  December  2,  1947. 

The  Court :    All  right.  And  then  you  can  argue.  I 

will  so  inform  the  jury.  [995] 

*  *  *  * 

Mr.  Walker:  While  counsel  is  conferring,  may  I 
make  a  request  of  the  court  ?  Your  Honor  will  recall 
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that  the  other  day,  before  the  jury,  the  question 
came  up  of  bringing  to  Los  Angeles  Mr.  Nicholas 
Schenck  or  Mr.  Rubin.  Counsel  indicated  that,  in 
order  to  comply  with  the  requirements  of  the  court 
in  regard  to  laying  a  foundation  for  the  introduction 
of  the  motion  picture  showing  the  ten  men,  we  would 
endeavor  to  bring  Mr.  Schenck  or  Mr.  Rubin  here. 
Subsequently,  and  out  of  the  hearing  of  the  j^iry, 
the  court  stated  to  us  that,  if  these  gentlemen  came 
and  gave  testimony  that  we  anticipated  getting  from 
them,  it  would  not,  in  the  court's  opinion,  make  it 
permissible  to  introduce  the  motion  picture. 

The  Court:  I  think  you  had  better  state  it  more 
fully.  I  don't  think  there  is  any  record — or  you  have 
read  it.  I  never  look  at  a  transcript.  If  the  record 
indicates  that  they  would  merely  testify  that  they 
heard  the  substance  of  what  took  place  but  didn't 
actually  see  the  picture — 

Mr.  Walker :    That  is  right. 

The  Court:  — and  that  they  didn't  act  with  full 
knowledge  of  the  picture,  that  foundation  would  not, 
in  my  opinion,  be  sufficient.  [1026] 

However,  I  said  that,  if  they  would  testify  that 
they  had  seen  the  picture  and  that  they  knew  the 
substance  of  the  testimony  and  that  they  acted  on  it, 
I  would  allow  them  to  state  it  as  fully  as  Mr.  John- 
ston stated  it  from  the  witness  stand  yesterday. 

Mr.  Walker:  That  is  correct.  But  your  Honor 
did  state  that  this  testimony  would  not  permit  the 
showing  of  the  motion  picture. 

The  Court :  Upon  your  statement  that  they  could 
not  testify  that  they  saw  the  picture  or  were  present 
at  the  hearing,  and  they  now  state,  in  a  general  way, 
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who  had  testified  and  what  the  testimony  had  been. 

Mr.  Walker :  That  is  correct,  and  for  that  reason 
we  stated  we  would  not  bring  them  out. 

The  Court:  All  right.  That  correctly  stated  Avhat 
took  place. 

Mr.  Walker:  Because  that  occurred  before  the 
jury,  I  wonder  if  this  might  be  read  to  the  jury  or 
your  Honor  make  a  statement  of  it. 

The  Court :    I  will  make  a  statement. 

Mr.  Walker:  I  don't  want  it  to  appear  that  we 
failed  to  bring  them — 

The  Court:    That  is  all  right. 

Mr.  Walker :  — or  that  they  failed  to  come  in  be- 
cause of  any  lack  of  interest  on  their  part.  [1027] 
*  *  *  * 

The  Court:  Let  the  record  show  the  jury  is  in 
the  box. 

Ladies  and  gentlemen  of  the  jury:  As  a  result  of 
the  conferences  which  we  have  had  in  open  court, 
which  have  lasted  all  morning,  counsel  have  arrived 
at  certain  stipulations  and  it  has  been  agreed  that 
I  state  these  stipulations  to  you,  and  after  I  have 
stated  them,  there  will  be  some  brief  additional  testi- 
mony, after  which  the  evidence  will  be  concluded 
and  you  will  be  excused  until  such  hour  as  I  shall 
determine  when  the  arguments  will  begin. 

So  that  you  will  not  be  worried,  I  will  state  to 
you  that  it  is  our  intention  to  have  counsel  conclude 
the  arguments  today  and  you  will  be  called  back 
tomorrow  for  the  final  proceedings  in  the  case,  that 
is,  the  instructions  will  be  read  to  you  and  the  ques- 
tions which  you  are  to  answer  will  be  submitted  to 
you  for  your  deliberation. 
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First,  it  has  been  stipulated  and  as  I  have  ex- 
plained to  you  before,  when  a  fact  is  stipulated,  it 
means  that  all  parties  agree  that  it  is  a  fact  and 
that  no  other  evidence  is  necessary  to  prove  it,  so 
counsel  has  stipulated  that  Mr.  Cole  was  cited  by 
the  House  of  Representatives  for  contempt  on  No- 
vember 24,  1947. 

Now,  counsel  agree,  and  I  state  as  a  matter  of  law, 
that  that  citation  merely  means  that  the  Congress 
has  decided  to  turn  the  matter  over  to  the  proper 
authorities  for  further  action.  [1031] 

Such  citation  is  not  in  itself  a  prosecution.  If  it 
is  followed  by  prosecution,  a  prosecution  must  be 
instituted  in  the  name  of  the  government  of  the 
United  States  before  a  court  of  the  United  States 
in  the  proper  jurisdiction,  whether  it  be  the  District 
of  Columbia  or  in  another  state.  In  that  case,  it 
would  be  in  the  District  of  Columbia,  which  is  a 
Federal  district. 

Then,  it  was  also  stipulated  that  no  such  prosecu- 
tion for  contempt  in  failing  to  answer  the  question 
was  pending  against  Mr.  Cole  on  December  2,  1947. 

Now,  is  that  statement  sufficiently  broad  to  satisfy 
both  sides? 

Mr.  Katz :  If  the  word  *  *  pending  "  is  c1  ear  enough, 
yes. 

The  Court :  Well,  the  word  pending,  was  actually 
before  any  court. 

Mr.  Katz:  That  none  was  before  any  court  on 
December  2nd. 

The  Court:  That  none  was.  It  means  that  there 
was  no  prosecution  before  any  court,  for  contempt. 
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whicli  is  a  misdemeanor  under  the  law,  on  December 
2nd. 

Yesterday,  yon  heard  some  discussion  or  some 
reference  to  newspaper  articles  which  were  identified 
by  letters,  Exhibits  F.  G  and  H.  I  think  that  you 
heard  the  discussion  which  talked  about  the  news- 
papers bearing  upon  dissemination,  that  is,  upon 
spreading — in  fact,  I  remember  I  got  [1032]  up  and 
explained  what  the  word  disseminate  means.  It  comes 
from  a  Latin  word  which  means  to  sow.  These  news- 
paper articles  were  merely  identified  which  means 
they  were  not  in  evidence.  After  further  discussion 
between  court  and  counsel,  they  are  not  offered  in 
evidence  at  the  present  time  and  will  not  be  offered 
in  this  case.  Therefore,  you  are  not  to  speculate  as 
to  what  they  contained  or  did  not  contain.  You  are 
to  forget  my  lesson  in  philology  about  dissemina- 
tion. 

Yesterday,  also,  there  was  some  question  about 
the  availability  of  two  persons,  Mr.  Nicholas  Schenck 
and  Mr.  Robert  Rubin.  It  is  J.  Robert,  isn't  it? 

Mr.  Walker:  Robert  J.  Rubin.  Pardon  me.  J. 
Robert  Rubin. 

The  Court:  All  right.  Mr.  Nicholas  Schenck  and 
Mr.  J.  Robert  Rubin. 

I  think  you  also  heard  the  statement  to  the  court, 
while  Mr.  Maurice  Benjamin  was  on  the  stand,  that 
certain  facts  that  they  sought  to  elicit  from  Mr. 
Benjamin  might  be  admissible  if  Mr.  Schenck  or 
Mr.  Rubin,  or  both  of  them,  were  available.  I  think 
you  also  heard  the  statement  that  they  were  ill — 
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I  don't  know  whether  that  was  made — that  they  were 
ill  or  were  not  available,  and  that  we  might  have 
to  delay  the  conclusion  of  the  case  until  they  arrived. 
I  want  to  state  now  that  these  witnesses  are  available 
and  can  be  brought  here  to  testify,  but,  in  view  of 
the  discussion  we  have  had  and  the  [103]  expres- 
sions I  have  given  as  to  what  effect  their  testimony 
might  have,  they  will  not  be  presented  as  witnesses 
in  the  court. 

Is  that  satisfactory"? 

Mr.  Selvin:  Well,  I  think  they  will  not  be  pre- 
sented because  it  has  been  determined  that  the  pur- 
pose which  we  sought  to  accomplish  would  not  be 
accomplished  by  having  them  testify. 

The  Court:  Will  not  be  accomplished.  All  right. 
I  accept  that  modification. 

So,  in  other  words,  you  are  not  to  draw  any  infer- 
ence that  they  are  being  kept  off  the  stand  wilfully 
by  one  side  or  the  other.  All  I  want  to  tell  you  is 
that  because  of  the  views  which  I  have  expressed  on 
the  law,  it  has  been  decided  that  their  testimony  was 
not  necessary  or  would  not  achieve  the  purpose  that 
they  sought  to  achieve.  I  take  the  responsibility  for 
doins:  the  things  which  ultimately  makes  their  ap- 
pearance unnecessary.  Do  you  understand  that?  All 
right. 

In  other  words,  we  all  want  you  to  feel  that  we 
are  not  keeping  anything  that  you  should  hear  from 
your  gentle  ears,  but,  if  any  matters  are  kept  away 
from  you,  either  by  way  of  testimony  or  by  way  of 
argument,  it  is  because  that  in  every  case  that  takes 
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any  length  of  time,  matters  arise  which  counsel  for 
one  side  or  the  other  think  should  be  brought  before 
the  jury  and  the  court  has  to  rule  against  them,  as 
I  have  done  repeatedly  as  to  offers  on  both  sides. 
[1034]  And  when  that  occurs,  the  responsibility  for 
so  doing,  then,  is  mine  and  if  they  are  aggrieved  by 
it,  the  higher  court  can  correct  the  mistake  that  I 
make. 

All  right  now,  I  think  that  is  about  all,  gentlemen. 
With  those  stipulations,  the  defendant  has  rested 
and  the  testimony  that  you  are  to  hear  now  is  by 
way  of  rebuttal  by  the  plaintiff,  to  bring  up  some 
questions  that  they  think  require  elucidation. 

No  new  testimony  will  be  offered,  but  a  witness  or 
witnesses  may  be  presented  to  counteract  or  to  ex- 
plain some  of  the  testimony  given  by  the  defendant 
in  the  case. 

Mr.  Kenny:  And  your  Honor,  that  will  be  very 
brief. 

(And  thereupon  the  plaintiff,  to  further  main- 
tain the  issues  on  his  behalf,  offered  and  intro- 
duced the  following  evidence,  in  rebuttal,  to  wit :) 

Mr.  Kenny:    We  will  call  Mr.  Cole. 
The  Court:    All  right. 

LESTER  COLE, 

the  plaintiff  herein,  recalled  as  a  witness  on  his  own 
behalf,  in  rebuttal,  having  been  previously  duly 
sworn,  was  examined  and  testified  further  as  follows : 
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Direct  Examination 

By  Mr.  Kenny : 

The  Conrt:  Mr.  Cole  has  already  been  sworn.  I 
think  you  understand  by  now,  ladies  and  a^entlemen, 
that  if  a  [1035]  witness  is  sworn,  that  stands  through- 
out the  trial.  He  does  not  need  to  be  sworn  as^ain 
if  he  is  called  back. 

Q.  (By  Mr.  Kenny)  :  Mr.  Cole,  you  heard  My. 
Eric  Johnston  testify  yesterday  about  the  meeting^ 
at  the  Waldorf-Astoria  Hotel  on  November  24th 
and  25th,  1947?  A.    Yes,  sir,  I  did. 

Q.  Were  you  at  that  meeting  at  the  Waldorf- 
Astoria  Hotel  ? 

Mr.  Selvin:    We  will  stipulate  that  he  wasn't. 
The  Court:    All  right. 

Q.  (By  Mr.  Kenny)  :  Were  you  invited  to  go 
there,  by  any  producer  f 

I    Mr.  Selvin :    We  stipulate  that  he  was  not. 
A.     No  ,sir. 
■    Q.     (By  Mr.  Kenny)  :    Also,  did  any  agent  of  the 
producers,  Mr.  Cole,  invite  you  to  go  there? 
A.     No,  sir. 

Mr.  Selvin:  We  will  stipulate  that  he  was  not 
invited  and  that  no  attorneys  or  representative  of 
the  producers  invited  him. 

Mr.  Kenny:  Will  you  stipulate  that  no  officers 
(Testimony  of  Lester  Cole.) 

of  the  Screen  Writers'  Guild  were  invited  or  at- 
tended that  meeting? 

Mr.  Selvin :    I  will  stipulate  that  no  officer  of  the 
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Screen  Writers'  Guild  attended.  I  don't  want  to 
infer  that  any  officer  was  or  was  not  invited.  I  don't 
know  the  facts  [1036]  in  that  connection. 

The  Court :  Well,  it  is  quite  apparent  that  it  was 
a  business  meeting  of  the  parties  concerned. 

Mr.  Selvin :    That  is  right,  your  Honor. 

Mr.  Kenny :  Of  the  parties  concerned,  except  Mr. 
Cole.  He  was  informed  by — 

The  Court:  No,  no.  I  mean  for  the  parties  con- 
cerned in  determining  the  policy. 

Mr.  Kenny:    I  just  want  to  make  this  point. 

The  Court :  I  mean  ordinarily  employees  are  not 
invited  to  sit  in  with  the  board  of  directors,  when 
they  take  action  with  reference  to  them. 

Mr.  Kenny :  Well,  there  had  been  some  reference 
to  labor  and  management.  I  just  want  to  make  it 
clear. 

The  Court :    Well,  he  wasn't  there. 

Q.  (By  Mr.  Kenny) :  Did  you  ever  write  any 
pictures  for  Miss  Katharine  Hepburn? 

A.     No,  I  did  not. 

Q.  Did  you  ever  write  any  pictures  for  Mr.  Char- 
les Chaplin?  A.     No,  sir,  I  did  not. 

The  Court:  Q.  Did  you  act  in  any  of  them?  I 
understood  you  to  say  that  you  did  act,  in  your  early 
career  ? 

A.  Well,  it  could  be  called  acting;  anything  to 
make  a  living.  It  wasn't  very  much,  but  that  was 
(Testimony  of  Lester  Cole.) 

long  before  [1037]  motion  pictures — talking  pictures 
were  involved. 
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Q.  You  weren't  in  a  mob  scene  ?  You  weren't  even 
in  a  mob  scene?  A.     Yes,  sir,  I  was. 

The  Court:     Well,  all  right. 

Mr.  Katz:    This  is  one  he  had  here. 

The  Court :    All  right,  go  ahead. 

Q.  (By  Mr.  Kenny)  :  This  statement  which  you 
attempted  to  read  before  the  Un-American  Activities 
Committee  when  you  appeared  on  October  30th,  be- 
fore you  went  to  that  committee,  did  you  have  any 
copies  prepared  of  that  statement? 

A.    Yes,  I  did. 

Q.     And  about  how  many? 

A.  I  would  say  about  200  copies  of  that  statement 
were  mimeographed. 

Q.     And  what  did  you  do  with  those  copies? 

A.  Following  being  excused  from  the  stand,  I 
distributed  them  to  the  press  representatives  at  the 
hearing. 

Q.     All  200? 

A.  Well,  I  believe  as  many  as  would  take  them  of 
the  people  from  the  press  there.  There  were  over  a 
hundred  members  of  the  American  and  International 
press  present  at  that  hearing  and  I  distributed  as 
offense  [1038]  against  the  law? 
many  as  would  be  received. 

Q.     All  right,  one  last  question: 

Have  you  ever  been  convicted  by  any  court  for  any 

A.    No,  sir,  I  have  not. 

Mr.  Selvin:  I  object  to  that  on  the  ground  it  is 
immaterial. 

The  Court:  Well,  all  right.  It  is  immaterial,  but 
it  will  be  to  Mr.  Cole's  satisfaction. 

Mr.  Kenny:  And  it  was  also  my  last  question. 
Your  witness. 
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The  Court:    All  right.  Have  you  any  questions? 

Mr.  Walker :  Yes.  I  will  be  brief  in  my  examina- 
tion. 

The  Court :    Go  ahead. 

Mr.  Walker:    Mr.  Cole — 

Mr.  Kenny:  I  wonder  if  we  could  interrupt.  I 
did  forget  one  question,  just  one  further  question. 

Mr.  Walker:  Then,  I  first  reserve  my  right  to 
perhaps  another  question. 

Mr.  Kenny:    That  is  all  right. 

The  Court:    All  right. 

Mr.  Kenny:    It  is  just  this : 

Q.  Mr.  Cole,  did  you  ever  have  any  public  debate 
with  Mr.  McGuinness?  A.    Yes,  sir,  I  did. 

Mr.  Kenny :    All  right.  That  was  the  question. 

The  Court:    All  right.  Let  us  follow  that  up. 

Q.     That  related  to  what?  [1039] 

A.  That  related  to  matters  concerned  with  the 
organizations'  differences  in  the  fight  that  went  on 
within  the  industry  as  to  who  would  represent  the 
wa'iters,  the  Screen  Writers'  Guild  or  the  Screen 
PI  ay  rights. 

Q.  And  was  that  a  meeting  of  the  Association  or 
was  that  held  open  to  the  public  and  also  attended 
by  the  public  generally,  or  merely  by  the  persons 
connected  with  the  industry? 

A.  Well,  it  was  connected — it  was  the  people 
connected  with  the  industry. 

The  Court :  In  other  words,  it  was  a  public  debate 
and  it  was  open,  in  a  hall,  where  anybody  could  go, 
is  that  correct? 

A.     No — It  was  a  meeting  called  for  the  purpose 


Lester  Cole  861 

(Testimony  of  Lester  Cole.) 

of  the  parties  interested,  the  writers  in  the  industry. 
The  Court:    All  right,  go  ahead. 

Cross-Examination 

By  Mr.  Walker: 

Q.  Was  Mr.  Chaplin  in  the  employ  of  Loew's,  the 
defendant  here,  at  any  time  while  you  were  working 
for  Loew's? 

A.     No,  sir,  he  wasn't,  not  to  my  knowledge. 

Q.  You  know,  do  you  not,  through  your  knowl- 
edge of  the  industry,  that  Mr.  Chaplin  is  his  ow^n 
producer  or  has  been  for  a  number  of  years  his 
own  producer? 

A.  I  know  that  he  has  produced  pictures  himself, 
yes,  [1040]  sir. 

Q.  And  he  doesn't  seek  employment  from  other 
producers  in  the  industry  and  has  not  for  some  time 
past? 

A.  I  couldn't  say  whether  he  might  at  any  time 
or  not. 

Q.  To  the  best  of  your  knowledge,  that  is  true, 
isn't  it? 

A.  I  haven't  heard  of  any  such  attempts  to  gain 
employment  by  Mr.  Chaplin,  from  other  companies. 

Q.  Is  any  proceeding  of  a  criminal  nature  pend- 
ing against  you  at  the  present  time? 

Mr.  Kenny:    Objected  to  as  immaterial. 

Mr.  Walker:  Counsel  asked  him  whether  or  not 
he  had  ever  been — 

Mr.  Kenny:  Well,  we  will  withdraw  the  objec- 
tion. 

The  Court :    Go  ahead. 
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A.     Yes,  sir. 

The  Court:    Go  ahead. 

The  Witness:  Yes,  sir,  I  am — there  is  a  trial 
pending  to  the  effect  that  I  committed  a  misdemeanor, 
in  which  I  have  been  charged  with  a  misdemeanor. 

Q.  (By  Mr.  Walker) :  And  that  charge  relates 
to  the  alleged  contempt  of  Congress  ? 

A.    Yes,  sir,  that  is  correct. 

Q.  In  connection  with  the  proceedings  that  took 
place  before  the  Un-American  Activities  Committee, 
as  far  as  you  [1041]  were  concerned,  particularly, 
personally  concerned,  particularly  concerned  on  Oc- 
tober 30, 1947  ?  A.     That  is  right,  sir. 

Mr.  Walker:    That  is  all. 

The  Court:    All  right.  Step  down,  Mr.  Cole. 

Mr.  Kenny:    Just  one  question: 

The  Court :    Just  a  minute. 

Redirect  Examination 

By  Mr.  Kenny :  ' 

Q.  There  has  been  no  trial  and  no  conviction  on 
those  charges  yet,  isn't  that  right. 

A.     No,  sir.  There  has  not  been.  No  trial. 

The  Court:    All  right.  Is  there  anything  further? 

Mr.  Katz:  If  your  Honor  please,  we  think  we 
can  reach  another  stipulation,  very  quickly,  if  we 
can  approach  the  bench,  Mr.  Selvin  and  I.  We  have 
the  figures  and  it  will  only  take  one  second. 

The  Court:    All  right. 

(Whereupon  the  following  proceedings  were 
had  before  the  court,  at  the  court's  bench,  with- 
out the  hearing  of  the  jury :) 


Lester  Cole  863 

Mr.  Katz:  We  want  to  show  that  between  the 
period  October  30th  to  December  2nd,  1947,  the  pic- 
ture ''Fiesta",  written  by  Mr.  Cole,  was  shown — 
and  the  figures  are  all  stipulated  to — in  871  theatres, 
for  the  period  between  Mr.  Cole's  appearance  and 
the  date  of  the  termination.  [1042] 

And  we  would  show  that  between  December  2nd, 
1947,  u]3  until  a  recent  date,  it  continued  to  be 
p,hown  and  has  been  shown  in  2,365  theatres. 

We  will  also  show  the  date  of  the  first  general 
release  of  Fiesta  and  the  general  exhibition. 

With  respect  to  Romance  of  Rosy  Ridge,  we 
would  show  the  number  of  theatres  in  which  it  ap- 
peared between  October  30,  1947,  and  December 
2,  1947,  and  I  would  be  willing,  if  counsel  desire, 
to  show  the  total  number  of  showings  of  the  pic- 
tures from  the  time  of  their  first  release  until  the 
last  date  available. 

With  respect  to  High  Wall,  it  was  not  released 
until  February  2,  1948. 

The  purpose  of  the  introduction  is  to  show  that 
the  employer  was  not  prejudiced,  as  a  matter  of 
fact,  to  show  as  a  part  of  our  showing  that  there 
was  waiver  and  condonation  and  also  as  a  part  of 
the  showing,  it  goes  to  the  question  of  whether  the 
public  was  shocked  between  October  30th  and  De- 
cember 2,  1947,  by  the  fact  that  Mr.  Cole's  name 
as  a  writer  had  appeared  on  these  films  at  these 
times. 

There  is  no  dispute  on  the  facts.  It  is  just  a 
question  of  admissibility,  as  I  understand. 

Mr.   Selvin:     We  object  to  the  offer  upon  the 
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eround  that  it  is  immaterial  and  irrelevant  and  not 
in  rebuttal  of  any  evidence  produced  by  the  de- 
fcndcint,  since  there  has  been  no  [1043]  evidence  of 
any  financial  or  monetary  influence  or  loss  offered 
in  this  case 

Mr.  Katz:     It  is  rebuttal. 

Mr.  Selvin:  And  upon  the  further  ground  that 
no  proper  foundation  has  been  laid  in  this :  that  the 
figures  by  themselves  olfor  no  standard  or  crite- 
rion to  determine  whether  anybody  did  or  did  not 
see  this  picture  because  of  the  conduct  in  ques- 
tion.   They  merely  reflect  gross  showings. 

Mr.  Katz:  Total  number  of  showings  between 
these  dates.  [1044] 

The  Court:  I  think  this:  waving  aside  the  ques- 
tion of  whether  it  is  proper  rebuttal,  which  I  am 
willing  to  do,  in  a  case  like  this,  I  believe  the 
bare  fact  thaf  it  was  shown  has  a  bearing,  not 
on  prejudice,  because  that  is  not  the  question  of 
pi'oof,  but  as  a  part  of  the  evidence  already  intro- 
duced upon  which  they  base  an  instruction  which 
T  will  give  in  modified  form  as  to  whether  the  con- 
tinued employment  and  other  things  may  be  consid- 
ered as  a  waiver.  To  that  extent,  the  fact  that  it 
continued  to  be  shown  goes  along  with  the  fact 
that  they  continued  to  employ  him  and  keep  him 
working,  which  the  court  or  the  jury  may  do,  be- 
cause it  is  the  law  that  if,  with  full  knowledge  that 
a  condition — that  a  reason  for  termination  exists, 
the  employer  waits  and  then,  after  a  certain  time 
all  of  a  sudden  decides  that  he  would  exercise 
that,  it  presents  a  question  to  the  court  and  jury. 
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just  as  was  held  in  Goudal  against  DeMille,  whether 
that  was  a  waiver,  and  that  is  a  question  I  intend 
to  submit  to  the  jury, 

Mr.  Selvin:  Yes,  but  the  mere  fact  that  the 
picture  was  exhibited  would  have  no  tendency  at  all 
to  show  any  waiver,  because  among  other  reasons 
under  the  contract,  even  if  the  contract  were  wholly 
terminated  for  cause,  the  right  to  continue  showing 
pictures,  based  upon  Mr.  Cole's  work,  would  con- 
tinue, because  Mr.  Cole's  work  was  absolutely  ac- 
quired under  the  contract.  So  that  the  continuation 
of  the  [1045]  pictures  is  no  evidence  of  any  adop- 
tion or  coufirmation  of  the  contract  or  of  any  re- 
jaxation  of  the  contract  or  of  any  intention,  with 
knowledge  of  facts,  entitling  one  to  terminate  it 
altogether.  Now,  the  question  of  exhibition  of  the 
picture  has  nothing  to  do  with  the  termination  or 
non-tei'mination  of  the  employment. 

I  will  say,  frankly,  I  do  not  want  to  prolong  the 
argument.  I  want  my  objection  noted.  I  have 
stated  briefly  the  grounds  for  it  and  as  far  as  I  am 
concerned,  I  will  submit  it. 

The  Court:  I  think  that  if  the  bare  fact  is  in- 
troduced that  they  continued  to  show  his  pictures, 
for  whatever  inference  the  jury  may  draw  from 
it,  I  believe  you  are  right  in  claiming  that  they  had 
a  right  to  use  the  pictures  regardless  of  the  employ- 
ment, but,  the  fact  that  they  were  shown  has  a 
bearing  upon  tlie  question  of  condonation  or  waiver. 

Mr.  Selvin:  I  have  only  this  suggestion:  If 
the  fact  that  chey  were  shown  is  placed  before  the 
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jury,  then  I  would  like  to  have  the  figures  to  which 
Mr.  Katz  and  I  have  stipulated  shown  also. 

Mr.  Katz:  All  right,  I  will  read  them  all.  I 
liave  them. 

Mr.  Selvin:     Yes,  you  have  them. 

The  Court:  I  am  inclined  to  think  that  to  that 
extent  [1046]  1  wouldn't  use  the  word  ''waiver" 
now.  T  would  merely  say  that  they  will  be  received 
as  bearing  upon  the  conduct  of  the  defendant  to- 
wards the  plaintiff.  I  will  tell  the  jury. 

Mr.  Selvin:     Very  well. 

The  Court:     All  right. 

(Whereupon  the  following  proceedings  were 
had  before  the  court  and  jury,  in  open  court, 
within  the  presence  and  hearing  of  the  jury:) 

Mr.  Katz:  1  am  pleased  to  state  to  the  court 
and  jury  that  we  have  reached  a  stipulation  with 
respect  to  the  following  facts: 

With  respect  to  the  picture  High  Wall,  on  which 
Mr.  Cole  received  credit  as  the  writer,  that  picture 
was  released  on  February  2nd,  1948,  and  appeared 
in  1J,983  theatres. 

The  picture  Fiesta  upon  w)iich  Mr.  Cole  received 
credit  as  a  writer,  was  first  released  on  July  18th, 
1947. 

Between  the  date  it  was  first  released,  July  18, 
1947,  and  December  8,  1948,  that  is  the  last  counted 
date  that  we  have,  between  July  18,  1947,  and  De- 
cember 8,  1948,  the  picture  Fiesta  was  shown  in  14,- 
365  theatres. 

Between  October  30,  1947,  and  December  2,  1947, 
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in  that  five-week  period,  it  was  shown  in  871  the- 
atres, and  from  December  2,  1947,  to  December  8, 
1948,  it  was  shown  in  2,365  theatres. 

With  respect  to  the  picture  Romance  of  Rosy 
Ridge,  [1047]  on  which  Mr.  Cole  received  a  credit 
as  a  writer,  that  picture  was  first  released  on  July 
15,  1947.  As  of  October  14,  1948,  it  had  been  shown 
in  14,149  theatres;  and  with  respect  to  the  picture, 
Romance  of  Rosy  Ridge,  between  October  30,  1947, 
and  December  2nd,  1947,  in  that  five-week  period, 
it  was  shown  in  1,730  different  theatres,  and  be- 
tween December  2nd,  1947,  to  December  8,  1948,  it 
was  shown  in  3,206  separate  theatres. 

And  as  I  have  said,  these  three  pictures  were 
distributed  by  Loew's,  Incorporated,  in  that  period, 
in  that  amount,  and  on  them  was  the  name  of  Les- 
ter Cole  as  one  of  the  writers. 

Is  it  so  stipulated? 

Mr.  Selvin:  Yes,  that  his  name  was  on  it  as 
one  of  the  writers  in  the  manner  in  which  he  indi- 
cated in  his  testimony. 

Mr.  Katz :     In  small  print. 

Mr.  Selvin:     In  small  print. 

The  Court :     All  right. 

Now,  ladies  and  gentlemen,  I  have  indicated  for 
the  record  some  of  the  technical  legal  grounds  for 
admitting  this  testimony.  In  fairness  to  both  sides, 
I  should  state  in  simple  language  that  this  testi- 
mony is  admitted  so  far  as  the  period  beginning 
following  December  2nd  is  concerned,  as  bearing 
upon  the  conduct  of  the  defendant  toward  the 
plaintiff.    You,  of  course,  will  have  to  determine 
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what  bearing  [1048]  it  has  or  what  bearing  it  does 
not  have. 

The  figures  related  to  the  period  before  Decem- 
ber 2,  also  bear  upon  the  relation  of  the  plain- 
tiff and  the  defendant  prior  to  that  time  and  also 
bear  upon  the  fact  of  whether  or  not — I  put  it  this 
way  where  there  is  an  admission  on  the  subject — 
whether  or  not  his  work,  Mr.  Cole's  work  as  a 
writer  was  satisfactory  to  the  defendant.  I  think 
I  will  not  refer  to  any  testimony,  but  there  has 
been  testimony  on  the  subject  and  I  think  these 
figures  have  a  bearing  upon  those  matters. 

It  is  hard  to  make  a  division  line  as  to  dates, 
but  I  have  done  that  in  order  to  indicate  the  limited 
.scope  for  which  these  figures  are  being  received. 

Is  that  satisfactory  to  you  gentlemen? 

Mr.  Katz:     It  is  satisfactory. 

Mr.  Selvin:     Yes,  your  Honor. 

The  Court:     All  right.  Is  there  anything  further? 

Mr.  Kenny:     The  plaintiff  rests. 

The  Court:    Is  there  any  surrebuttal? 

Mr.  Wa'ker:     No.    The  defendant  rests. 

The  Court:     All  right.  [1049] 
*  *  *  * 

The  Court:  Let  the  record  show  the  jury  have 
retired. 

Gentlemen:  So  that  we  will  understand,  as  I 
said  before.  I  do  not  think  that  any  of  you  has 
tried  a  jury  case  before  me  and  as  I  have  told  you, 
while  the  rules  are  the  same,  the  technique  of  each 
judge  differs. 

I  have  already  explained  to  you  why  I  take  oc- 
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casions  to  deal  with  instructions.    Rule  51  reads: 

"At  the  close  of  the  evidence  or  at  such  earlier 
time  during"  the  trial  as  the  court  reasonably  di- 
rects, any  party  may  file  written  requests  that  the 
court  instruct  the  jury  on  the  law  as  set  forth  in 
the  requests.  The  court  shall  inform  counsel  of  its 
proposed  action  upon  the  requests  prior  to  their 
arguments  to  the  jury,  but  the  court  shall  instruct 
the  jury  after  the  arguments  are  completed." 

And  then  it  says:  "No  party  may  assign  as  error 
the  giving  or  the  failure  to  give  an  instruction  un- 
less he  objects  thereto  before  the  jury  retires  to 
consider  the  verdict" 

Then:  "Opportunity  shall  be  given  to  make  the 
objection  out  of  the  hearing  of  the  jury." 

So,  1  will,  at  the  present  time,  indicate  to  you 
my  action  upon  the  instructions  you  have  submit- 
ted. If  you  desire  to  state  your  objections  at  the 
present  time,  you  may.  If  not,  you  may  do  that 
after  the  instructions  have  been  read.  You  will 
have  the  right,  any^vay,  because  on  some  of  these  in- 
structions I  may  change  my  mind  as  I  go  along 
and  T  take  it  that  the  objections  are  to  be  presented 
before  the  jury  retires. 

I  have  explained  to  you  why  I  feel  this  is  fair 
to  thp  parties,  because  otherwise  you  would  have  no 
way  of  objecting  to  general  instructions  which  I 
may  give,  which  weren't  suggested  by  either,  and 
would  not  have  any  chance  to  object  to  any  modifica- 
tion of  the  language  which  I  introduce  into  the 
reading  even  as  I  go  along. 

I  will,   therefore,   take  the  instructions   as  pre- 
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sented — we  will  take  the  plaintiff's,  and  I  will  in- 
dicate in  a  general  way  my  action  upon  tliem.  As 
to  any  of  the  matters,  when  I  say  that  I  will  give 
the  particular  instruction,  it  doesn't  mean  that  I 
will  give  it  in  haec  verba.  After  the  first  selection 
of  the  insti'uctions  and  their  transposition  to  a 
different  kind  of  paper,  I  will  do  a  lot  of  editing. 
Sometimes  an  instruction  is  rewritten  four  or  five 
times  and  I  cannot  tell  until  I  read  it  whether  I 
have  made  many  modifications.  It  would  be  too 
much  of  a  .job  to  do  it. 

As  T  have  told  you,  all  of  the  instructions  that 
you  have  proposed  are  rewritten  and  worked  over, 
biit,  when  I  inform  you  that  an  instruction  is  given, 
it  means  that  the  substance  of  the  instruction  of 
one  embodying  the  same  principle  of  law  will  be 

given.  [1053] 
*  *  *  * 

As  to  the  defendant's  requested  instructions,  the 
defendant  has,  to  my  hard  luck,  indulged  somewhat 
in  laconism;  they  have  been  too  brief.  They  have 
left  me  the  job  of  formulating  into  instructions 
their  theories.  I  am  not  complaining  but  I  want 
to  tell  them  this  is  one  case  where  being  too  brief 
wasn't  altogether  what  I  expected.  I  would  have 
appreciated  a  little  more  help  along  the  line.  Most 
of  [1062]  the  instructions  suggested  are  general  in- 
structions. You  have  been  given  by  my  clerk  a 
mimeographed  copy  of  my  own  instructions — I  had 
them  mimeographed  recently  because  I  use  them 
so  much — which,  in  three  pages,  gives  the  general 
instruction  relating  to  burden  of  proof,  that  first 
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instruction,  which  I  devised  when  I  first  went  on 
file  hencli,  and  telling  the  jury  right  from  the  start 
that  nothing  that  I  say  shall  be  considered  an  ex- 
pression of  opinion  by  me  or,  rather,  I  mean  that  I 
do  not  choose  to  express  an  opinion. 

Your  instructions  Nos.  1,  2  and  3  are  general 
instructions.  No.  3  will  be  supplemented  by  an 
instruction  of  my  own,  which  I  have  used  for  a 
period  of  years,  alwut  the  duty  of  the  jury  to  con- 
fer with  one  another,  which  differs  in  some  respects 
from  your  instruction.  Incidentally,  Mr.  Selvin, 
my  instruction  about  any  intimation  on  my  part  is 
broader  than  yours,  except  that  I  tell  them  I  have 
a  right  to  do  that  but  I  don't  choose  to  exercise  it. 
You  tell  them  that  they  must  disregard  it,  whicli 
i^:  the  State  rule  but  not  the  Federal  rule. 

Mr.  Sehin:     Mine  were  taken  from  BAJI. 

The  Court:  Yes.  No.  4  I  have  copied  and 
marl^ed  that  I  will  give  it.  But,  gentlemen,  I  think 
that  portion  of  the  instructions  I  have  is  much 
more  orderly;  that,  when  I  take  up  each  of  them,  I 
will  do  it  more  orderly  when  I  read  the  form  of 
the  questions  and  tell  them  what  is  expected  from 
them  as  to  each.  No.  3  I  may  give.  It  is  a  good 
instruction.  Incidentally,  I  liked  it  so  much  that 
I  had  several  copies  made  to  use.  It  deals  merely 
with  direct  and  indirect  testimony.  I  have  one 
which  I  used  in  criminal  cases  but  it  wouldn't  do 
in  this  case.  I  may  use  it  but  I  don't  know  whether 
it  is  helpful  one  way  or  another.  We  are  putting 
before  them  a  charge  that  will  have  to  be  volmni- 
nous  and  we  are  putting  before  them  definitions 
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which  may  have  little  meaning  to  them.  I  have  no 
objection  1o  it.  It  correctly  states  the  law,  but  I 
may  pull  it  ont.  As  to  No.  6,  I  will  give  it  merely 
by  referring  to  the  exhibit.  I  didn't  want  to  enum- 
erate what  has  been  stipulated  to  because,  since 
these  were  written,  we  have  had  additional  stipu- 
lations, and  I  may  even  now  add  ''and  other  stipu- 
lations made  in  open  court."  Incidentally,  gen- 
tlemen, in  this  case,  as  in  every  case  I  try,  I  am 
giving  a  two-page  summary  of  the  pleadings.  T 
quote  the  letter  in  full,  eliminating  the  salutation, 
and  the  answer,  as  my  first  instruction  after  I  in- 
struct the  jurors  as  to  the  credibility  of  witnesses. 
I  start  in  by  saying,  "This  is  an  action  for  de- 
claratory relief,"  which  seeks  this  and  that,  and 
give  th^  controversy  and  then  say  the  controversy 
iurns  around  this  letter  and  it,  in  turn,  relates  to 
a  clause  of  a  contract  which  is  as  follows,  and  I 
will  read  that  clause  of  the  contract.  Other  than 
that,  I  am  not  going  to  attempt  to  summarize  be- 
cause i^  is  difficult  to  make  a  [1064]  summary  and 
not  comment,  and  I  am  not  going  to  comment  on 
any  phase  of  th^  case.  Unless,  by  your  arguments, 
you  call  for  some  observations  to  be  made,  I  shall 
observe  what  has  been  my  rule,  from  which  I  have 
deviated  in  only  one  case,  and  that  was  a  criminal 
case  in  which  I  thought  some  facts  might  be  mis- 
leading to  the  jury  and  I  did  comment  in  the  hope 
they  might  not  disregard  certain  things.  No.  7 
will  not  be  given  in  that  form.  I  have  worked  on 
an  instruction  in  which  I  have  stated,  as  the  law 
of  California,  that  it  is  libelous  in  California  to 
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call  a  man  a  Communist,  as  tending  to  bring  him 
into  disrepute.  I  am  satisfied,  from  my  reading, 
that  that  is  the  law  of  California  and  there  is  noth- 
ing in  the  Huntington  Park  case  to  the  contrary. 
There  nobody  was  charged  with  being  a  Communist. 
They  merely  criticized  the  way  in  which  the  School 
Board  was  being  conducted  and  the  article  merely 
said  there  were  Communists  in  the  community  and 
tlie  court  states,  and  correctly,  that  no  one  is 
charged  with  Communism.  And  I  take  the  law  of 
California  to  be  as  declared  in  the  Gallagher  case, 
that  that  is  the  law,  and  also  in  view  of  the  Court 
of  Appeals  decision  in  the  case  of  Branch  vs. 
Cahill.  T  began  this  case  by  holding  a  contrary 
view  but  I  am  satisfied  now  that,  as  the  courts 
have  held,  it  is  libelous  to  call  a  person  a  member 
of  the  Ku  Klux  Klan  or  to  call  a  man  a  member  of 
the  Bund.  As  I  told  you  before,  I  am  going  to 
modify  that  instruction  by  also  [1065]  saying  that, 
under  the  law  of  California,  a  man  may  be  a  mem- 
ber of  the  Communist  Party  and  that  it  is  a  legal 
party  and  that  the  court  does  not  take  judicial  no- 
tice of  the  fact  that  the  Communist  Party  advo- 
cates the  overthrow  of  the  government  by  force  or 
violence;  further,  that  Communism  is  not  an  issue 
in  this  case;  that  the  defendant  hasn't  charged 
the  plaintiff  with  being  a  Communist;  that,  while 
it  is  true  that  a  charge  of  Communism  is  libelous 
and  is  one  which  has  the  effect  of  subjecting  a 
]:>erson  to  obloquy  and  so  forth,  nonetheless  it  is 
the  rule  that,  when  a  charge  of  that  character  is 
made,  he  w^ho  makes  the  charge  has  the  burden  of 
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proving-  it,  and  that  in  this  case  the  charge  is  not 
made  and  it  is  not  a  ground  and,  therefore,  the 
question  of  whether  he  is  or  is  not  a  Communist  is 
not  within  the  scope  of  it.  It  is  a  very  elaborate 
instruction,  which  will  give  to  the  jury  and  will 
emphasize  that  the  statements  that  were  brought  in 
Iiere  by  witnesses,  including  Mr.  Cole,  that  he  was 
charged  with  1)eing  a  Communist,  were  brought  in 
merely  for  the  purpose  of  showing  that  these 
charges  weve  made  and  that  the  truth  of  these 
charges  is  not  before  the  court  and  that  the  de- 
fendant has  not  charged  him  with  being  that  and 
has  not  grounded  its  defense  upon  that  ground. 

Tliat  is  enough  for  the  present  on  that  particu- 
lar matter.  You  will  have  opportunity  to  object  to 
any  portion  of  the  instruction  after  it  is  given.  I 
am  satisfied  that  it  should  be  given  in  that  form 
in  view  of  the  turn  that  the  testimony  has  taken 
and  in  view  of  the  fact  that  the  plaintiff  testified 
that  the  charge  of  Communism  was  made  against 
him  in  the  trade  press  and  that  that  was  discussed 
and  in  view  of  the  fact  that  Mr.  Johnston  was  al- 
lowed to  give  the  opinions  that  he  expressed  as  to 
what  the  Communist  Party  is  and  so  forth.  I  am 
giving  this  full  instruction  and  I  will  repeat  the 
admonition  I  gave,  and,  in  fact,  the  phrase  which 
T  am  going  to  use  and  the  admonition  will  be  along 
the  same  line,  that  the  testimony  was  received  only 
for  a  particular  purpose.  I  have  worked  very  hard 
on  this  instruction.  I  don't  think  it  will  be  satis- 
factory to  each  of  you.  The  reason  is  I  am  taking 
a  different  view  than  you  took  of  the  scope  and, 
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now  thcit  you  have  conformed  to  it,  I  think  I  will 
express  my  view  of  the  law  in  this  instruction.  You 
ijiay  be  surprised  and  not  object  to  it  at  all.  I 
think  the  way  it  is  worded  cannot  be  objectionable 
if  my  interpretation  of  the  law  is  correct  and  I 
am  satisfied  that  it  is.  No.  8  is  a  part  of  the  oral 
instructions  which  I  shall  give. 

Now  we  come  to  the  form  of  the  verdict.  I  will 
not  give  any  of  the  nine  questions,  filed  on  Decem- 
ber 10th,  as  a  part  of  the  special  verdict,  or  any 
of  the  four  [1067]  additional  questions  on  the  13th. 
I  do  not  intend  to  split  this  lawsuit  up  into  seg- 
ments and  have  the  jury  render  its  opinion  on  13 
segments  and  take  the  risk  which  that  policy  would 
im]^ly.  I  call  your  attention  to  the  fact  that  the 
rule  gives  the  court  great  power  in  determining  the 
formi  in  which  a  special  verdict  should  be  and  the 
questions  which  shall  be  propounded.  I  have  com- 
bined into  three  questions  the  five  questions  sug- 
i?:ested  by  the  defendant  and  I  will  take  the  time  and 
read  them  into  the  record  for  you.  What  I  have 
done,  as  I  have  told  you  before,  is  to  divide  the 
morality  clause  into  three  parts.  One  relates  to  the 
pffect  of  the  conduct  on  Mr.  Cole.  Another  relates 
to  bringing  him  into  contempt,  ridicule  or  oblo- 
quy. The  next  relates  to  whether  his  conduct  was 
of  a  character  to  shock,  insult  or  offend  the  com- 
munity, and  whether  it  prejudiced  the  defendant. 

The  questions  are  as  follows.  I  will  read  the  en- 
tire form  of  the  special  verdict  and  then,  if  you 
want  to  make  brief  comment,  I  will  let  you  do  it. 
It  is   entitled  in  the  court  and  cause.    ''We,  the 
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jury  duJy  empanelled  and  sworn  to  try  the  within 
cause,  hereby  make  the  following  answers  to  the 
following  specific  questions : 

''Question  1:  Did  the  plaintiff,  Lester  Cole,  by 
]]is  statements  and  conduct  before  the  House  Com- 
mittee on  Un-American  Activities  and  otherwise  in 
connection  with  the  [1068]  hearing  held  by  said 
committee,  bring  himself  into  public  hatred,  con- 
tempt, scorn  or  ridicule?    Answer  yes  or  no. 

"Question  2:  Did  the  plaintiff,  Lester  Cole,  by 
liis  statements  and  conduct  before  the  House  Com- 
mittee on  Un-American  Activities  and  otherwise 
m  connection  with  the  hearing  held  by  said  com- 
iiiittee,  tend  to  shock,  insult  or  offend  the  commu- 
nity f   xVnswer  yes  or  no. 

''Question  8:  Did  the  plaintiff  Lester  Cole,  by 
]iis  statements  and  conduct  before  the  House  Com- 
mittee on  Un-American  Activities  and  otherwise 
in  connection  with  the  hearing  held  by  said  com- 
mittee, prejudice  the  defendant  Loew's,  Incorpo- 
rated, as  his  employer  or  the  motion  picture  indus- 
try generally  ?  Answer  yes  or  no. 

"Dated  this  ....  day  of  December,  1948."  [1069] 
*  *  *  * 

Mr.  Katz:  We  will  reserve  our  objections  or 
exceptions  to  the  instructions.  We  would  like  to 
state  with  respect  to  the  special  interrogatories  that 
we  ask,  first,  their  amendment  to  include  whether 
Mr.  Cole,  by  his  acts  and  conduct,  wilfully  or  in- 
tentionally violated,  as  w^e  think  that  is  a  question 
for  the  jury.    We  ask  that  that  phrase  "wilfully 
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and  intentionally"  be  added  to  each  interroga- 
tory. [1074] 

The  Court:  Your  theory  is  entirely  different 
from  mine.  The  wilfullness  attached  to  the  act  and 
not  to  the  Anolation.  Yon  would  make  me  say  that, 
if  he  believed  that  his  act  wasn't  a  violation,  that 
would  be  a  ground  for  excuse  and  that  is  not  the 
law.  What  is  required  to  be  wilful  is  the  act  in 
doing  it,  and  T  will  so  instruct  the  jury. 

Mr.  Katz:  We  would  ask  the  excision  of  that 
|)ortion  of  each  question  which  refers  to  "or  other- 
wise in  connection  with  the  hearing,"  by  reason  of 
the  fact  that  ^.11  of  the  evidence  is  now  before  the 
court,  and  either  we  are  entitled  to  an  instruction  on 
what  Lester  Cole  said  or  did  before  the  Committee 
or  some  comment  by  the  court  with  respect  to  the 
fact  that,  having  the  same  lawyers  that  other  people 
may  have  had  or  joining  in  an  open  statement,  that, 
in  and  of  itself,  is  the  only  thing  which  could  con- 
ceivably reach  the  problem  "or  otherwise  in  con- 
nection with  the  hearing."  And  the  interrogatory 
as  it  stands  now  with  that  phrase  included,  "or 
otherwise  in  connection  with  the  hearing,"  asks  the 
jury,  first,  to  answer  the  question  as  to  which  it 
has  no  evidence  of  any  kind.  And  we,  therefore, 
ask  ror  the  excision  of  that  phrase,  which  we  think 
misfht  allow  endless  speculation,  unnecessarily. 
There  is  nothing  in  this  record,  as  it  is  now  closed, 
other  than  what  Mr.  Cole  said  and  did  before  that 
Committee.  They  have  heard  the  record  and  have 
seen  the  picture.  And  we  believe  that,  notwithstand- 
ing the  fact  that  [1075]  the  language  is  a  sort  of 
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catch-all  in  the  contract,  since  this  a  special  inter- 
rogatoiy  directed  to  the  jury,  which  is  to  be  placed 
before  the  jury,  we  ask  the  excision  in  each  ques- 
tion of  that  phrase. 

The  Coiii't :  I  will  hear  from  counsel  on  the  other 
side  on  the  matter.  At  the  time  these  were  pre- 
])ared,  the  full  scope  of  the  testimony  was  not  in. 
It  is  evident  at  the  present  time  the  only  thing  you 
v^omplain  of  is  his  statements  and  his  conduct  be- 
fore the  Committee.  Of  course,  you  may  draw  in- 
ferences as  to  any  showing  of  any  concerted  action 
or  anythinp^  like  that.  But  I  think  there  is  merit 
to  that  suggestion. 

Mr.  Selvin:  Properly  to  go  into  the  subject, 
your  Honor,  I  think  would  take  a  substantial  length 
of  time.  We  have  asked  to  reserve  our  exceptions 
and  we  would  like  to  reserve  our  reply.  I  would 
like  to  call  your  Honor's  attention  to  the  fact  that 
we  are  now  13  minutes  away  from  the  time  that 
we  are  supposed  to  start  the  argmnents. 

The  Court:  I  will  give  you  some  time,  gentle- 
rnen,  to  go  out  and  have  lunch.  It  was  your  re- 
quest, gentlemen,  that  this  case  was  continued  for 
one  week. 

Mr.  Walker:  We  asked  it  for  a  purpose  which 
seemed  to  be  a  good  purpose. 

The  Court:  Please  don't  consider  me  a  tyrant. 
I  have  worked  right  along  on  it.  If  you  don't  want 
to  state  your  [1076]  grounds,  I  will  use  my  own 
judgment. 

Mr.  Selvin:  We  have  sought  to  indicate  through 
this,  although  most  of  the  evidence  which  we  sought 
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to  produce  in  that  regard  was  excluded,  that  there 
was  concerted  action,  and  that,  to  the  extent  that 
there  is  any  evidence  of  what  happened  before  Mr. 
Cole  took  the  stand,  he  is  responsible  for  it.  Our 
notice  is  not  limited  to  what  Mr.  Cole  did  in  propria 
personam.  It  is  whatever  he  did  in  connection  with 
the  meeting  and,  therefore,  he  is  responsible  for  any- 
thing by  anybody  with  whom  he  may  have  been  in 
concerted  activity. 

The  Court:  I  will  tell  you  right  now  I  am  going 
to  exclude  that  clause  because  the  presence  of  that 
in  the  notice  does  not  gauge  the  scope  of  the  inquiry. 
The  evidence  in  the  record  shows  it  and  the  only 
reason  why  his  connection  with  others  is  brought  in 
is  to  show  wilfulness  and  not  as  primary  facts.  You 
may  be  excused  until  3:00  o'clock.  If  you  want  a 
longer  time,  I  will  give  you  until  4:00  o'clock. 

(A  recess  was  taken  until  3:00  o'clock.) 

Los  Angeles,  California, 
Thursday,  December  16,  1948,  3:10  p.m. 

The  Court:  Gentlemen,  I  have  not  called  in  the 
jury  for  the  present,  and  the  record  will  show  that  the 
following  proceedings  were  still  had  outside  of  the 
presence  of  the  jury: 

I  did  not  call  in  the  jury  because  I  want  to  correct 
any  erroneous  impression  that  the  discussion  that  we 
had  this  morning  may  have  created. 

I  am  not  trying  to  compel  counsel  to  state  at  the 
present  time  any  objections  to  the  instructions.  As  I 
informed  them,  they  have  a  right  to  do  it  at  the 
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proper  time.  I  am  not  required  by  law  to  do  any- 
thing but  indicate  what  I  have  done  on  the  demands 
of  the  plaintiff  and  of  the  defendant. 

However,  I  have  gone  beyond  the  requirement  of 
the  law  and  have  indicated  very  fully  the  scope  of 
the  entire  charge  to  the  jury. 

However,  the  plaintiff,  having  raised  the  question 
as  to  the  wording  of  the  proposed  special  verdict,  I 
request  counsel  for  the  defendant  to  state  their  views. 
They  have  indicated  by  their  statements  that  they 
may  not  have  had  full  opportunity  of  presenting 
their  views.  So,  I  am  asking  them  now  to  state  any 
additional  view  they  desire.  All  right,  Mr.  Selvin. 

Mr.  Selvin:  I  am  conferring,  if  I  may  have  just 
a  [1078]  moment  with  Mr.  Walker. 

The  Court :  All  right.  Merely  through  the  sugges- 
tion of  counsel  that  the  language  be  changed.  Any 
other  objection  that  you  may  have,  although  I  can't 
see  how  you  can,  because  the  terminology  is  yours — 
all  I  have  done  is  to  reduce  five  questions  to  three; 
of  course,  you  have  a  right  to  insist  that  they  be  split 
into  three,  just  as  they  wanted  me  to  split  the  whole 
thing  into  the  five. 

Mr.  Selvin :  I  am  not  insisting  on  that  and  I  am 
not  objecting  to  the  inclusion  of  any  of  the  ter- 
minology counsel  suggests.  I  am  objecting  to  the  ex- 
clusion. 

The  Court:  But  I  mean  in  answer  to  the  argu- 
ment, now,  to  their  proposition  that  the  wording 
should  be  changed. 

Mr.  Selvin:  I  stated  our  position  tersely  but  I 
think  sufficiently  to  indicate  our  point  of  view.  There 
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is  one  thing  I  would  add  to  it,  at  this  time,  that  in 
connection  with  the  hearing,  the  evidence  shows  that 
Mr.  Cole  presented  but  was  not  permitted  to  read  a 
certain  statement.  The  evidence  this  morning  shows 
that  somewheres  between  a  hundred  and  two  hun- 
dred copies  of  that  statement  were  distributed  to  the 
press  and  presumably  were  published.  That  is,  in 
fact,  activity  or  conduct  otherwise  in  connection  with 
the  hearing,  upon  which  an  argument  could  be  based, 
and  that  is  an  additional  ground  as  to  why  we  object 
to  the  exclusion  of  that  language.  [1079] 

The  Court:  I  think,  gentlemen,  that  the  entire 
situation  may  be  solved  by  eliminating  just  the  term 
''and  otherwise,"  not  the  entire  phrase  "and  other- 
wise in  connection  with  the  hearing  held  by  said 
committee,"  but  just  the  term  "and  otherwise." 
Those  words  were  used  in  the  notice,  but  I  fear  that 
by  allowing  them  to  remain,  we  may  leave  an  opening 
for  speculation  as  to  other  conduct. 

I  agree  with  counsel  for  the  defendant,  that  the 
conduct  in  relation  to  the  hearing  is  a  subject  of  ar- 
gument, but  the  use  of  the  word  "and  otherwise" 
might  indicate  other  conduct  than  the  appearance, 
and  if  we  eliminate  the  words  "and  otherwise,"  leav- 
ing the  phrase  to  read,  "Did  the  plaintiff  Lester  Cole, 
by  his  statements  and  conduct  before  the  House  Com- 
mittee on  Un-American  Activities  in  connection  with 
the  hearing  held  by  said  committee,  bring  himself," 
and  so  forth,  eliminate  just  those  two  words  "and 
otherw^ise,"  we  eliminate  the  possibility  that  we  are 
talking  about  anything  except  what  he  did  and  said 
in  connection  with  the  hearing. 
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There  is  no  attempt  to  limit  counsel  in  their  argu- 
ment to  a  particular  contention.  The  acts  of  others 
have  been  gone  into  merely  to  show  the  willfulness 
of  the  act,  but  as  I  said,  in  answer  to  the  objection  of 
the  plaintiff,  that  "wilfulness"  should  not  be  incor- 
porated into  the  question,  that  is  a  subject  for  in- 
struction, because  it  is  [1080]  one  of  the  elements  of 
conduct.  You  cannot  split  a  question  like  that  into 
segments  by  asking  the  jury  to  pass  on  one  phase  of 
the  activity.  The  jury  have  been  fully  instructed  that 
it  must  be  willful  and  the  sense  in  which  it  was  will- 
ful. The  conduct  must  be  willful,  but  you  cannot 
frame  this  question  in  such  a  manner  as  to  avoid  con- 
fusion, unless  you  limit  it  to  its  essentials.  If  you  put 
the  word  willfully  in,  I  would  have  to  follow  it  up  by 
a  definition  of  willfulness,  I  would  have  to  ask  them 
if  they  understand  what  is  meant  by  willfulness  and 
the  like. 

Now,  if  we  eliminate  these  words,  then,  we  avoid 
the  possibility  of  their  considering  any  conduct  other 
than  that  as  to  which  evidence  has  been  given  in  this 
case. 

If  I  remember  correctly,  in  the  early  stages  of  the 
case,  it  was  claimed  that  under  that  word  his  other 
acts  might  be  gone  into  under  the  contract.  Whether 
that  could  have  been  done  or  not  is  not  before  the 
court  or  jury. 

The  fact  remains  that  the  only  evidence  to  which 
the  testimony  was  directed  is  the  conduct  before  the 
committee  in  connection  with  the  hearing  held  by  the 
committee. 

And  so  phrased,  I  believe  the  question  will  prop- 
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erly  state  the  issue  and  avoid  the  possibility  to  which 
I  have  alluded. 

Mr.  Margolis :  We  have  one  or  two  matters,  your 
Honor,  that  weren't  covered  this  morning,  the  discus- 
sion immediately  [1081]  following  the  raising  of  this 
point.  Can  I  go  into  those  now  ? 

The  Court :  No.  I  am  only  interested  in  this  form. 
You  can  defer  your  ol^jections  to  a  later  time  and  I 
will  hear  you  then. 

Mr.  Margolis:  AVe  do  have  another  question  on 
the  form. 

The  Court :     Well,  what  is  that  ? 

Mr.  Margolis :  Well,  I  will  state  this,  your  Honor. 
Your  Honor  this  morning  indicated,  as  I  understood, 
that  he  was  going  to  give  an  instruction  on  the  ques- 
tion of  waiver.  It  seems  to  us  that  waiver  requires  a 
special  interrogatory,  for  this  reason,  your  Honor: 
That  the  interrogatories  relate  to  the  conduct  of  the 
plaintiff  in  this  case,  whereas,  waiver  relates  to  con- 
duct of  the  defendant  in  this  case  and,  to  have  that 
instruction,  without  an  interrogatory  in  which  the 
jury  would  understand  that  when  it  goes  into  their 
room  one  of  the  questions  that  they  will  have  to  an- 
swer will  relate  to  the  conduct  of  the  defendant  and 
not  simply  to  the  conduct  of  the  plaintiff,  we  think 
would  lead  to  a  great  deal  of  confusion. 

Just  to  summarize,  if  I  may,  one  sentence,  your 
Honor,  it  is  this:  That,  where,  on  the  one  hand,  the 
interrogatories  deal  with  the  conduct  of  the  plaintiff, 
the  instructions  and  the  evidence,  on  the  other  hand, 
deal  with  problems — not  his  conduct  but  the  conduct 
of  the  defendant,  and  that  [1082]  could  only  be  un- 
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derstood,  it  seems  to  us,  by  the  jury,  if  there  are  in- 
terrogatories relating  to  the  conduct  of  the  defend- 
ant, as  to  whether  or  not  it  had  waived  any  enforce- 
ment of  the  contract,  even  assuming  that  the  plaintiff 
conducted  himself  in  such  a  manner  as  to  violate  the 
contract.  After  all,  that  is  the  whole  theory  of  waiver. 

The  Court :     All  right,  Mr.  Selvin  ? 

Mr.  Selvin :  Our  position  on  that,  your  Honor,  is 
that  if  waiver  is  properly  an  issue  of  fact  in  this 
case  (if  it  is),  and  if  there  is  a  conflict  in  the  evidence 
in  that  regard,  then,  it  is,  of  course,  a  matter  that 
should  be  submitted  to  the  jury.  However,  we  take 
the  position  that  there  is  no  issue  of  waiver  in  this 
case  whatever.  The  pleadings  raise  the  issue  of  per- 
formance, not  waiver  of  performance.  And  the  rule 
is  wtII  settled,  I  think,  that  in  a  contract  action  where 
waiver  of  performance,  rather  than  performance,  is 
relied  on,  that  fact  must  be  pleaded. 

The  Court:  Well,  this  is  not  the  type  of  action 
that  has  been  brought  in  without  pleading.  We  are 
not  dealing  with  the  ordinary  action.  In  an  action 
for  declaration,  the  question  is  not  what  has  been 
pleaded.  The  question  is,  is  it  an  issuable  fact  ?  And 
I  have  already  stated  that  I  consider  it  an  issuable 
fact,  because  I  am  going  to  give  instructions  on  the 
subject,  so  the  mere  fact  that  he  couldn't  have  pleaded 
it  in  anticipation  is  not  a  ground  [1083]  for  objec- 
tion. The  evidence  w^as  directed  to  it  and  I  shall  give 
instructions  as  to  whether  the  conduct  is  of  that 
character. 

Mr.  Selvin:  Well,  as  I  say,  our  position  is  that 
the  only  issuable  facts  pleaded,  whatever  the  form  of 
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the  action,  are  (1)  whether  or  not  the  plaintiff  duly 
performed,  and  that  anticipates  our  claim  of  non- 
porf ormance  by  pleading  that  affirmatively ;  and  (2) 
whether  the  statements  in  the  statement  are  true  or 
false.  The  questions  to  be  presented  to  the  jury,  as 
they  are  formulated  relate  to  that  last  question,  be- 
cause those  are  the  issues  as  raised  by  the  pleadings, 
but  there  has  never  been  any  issue  of  fact  raised  in 
this  case  with  reference  to  waiver.  The  fact  that  facts 
come  in  relative  to  an  issue  unraised  does  not  put  the 
unpleaded  issue  into  the  case. 

The  Court :  We  don't  have  any  such  strict  rule  on 
pleading  in  this  court  and  especially  with  the  de- 
claratory judgment  statute,  regardless  of  the  fact  of 
whether  they  are  pleaded  or  not,  if  there  is  evidence 
you  can  make  findings  without  even  amending.  In 
other  words,  at  the  present  time  we  have  the  same 
rule  as  applied  in  equity,  provided  the  court  has  al- 
lowed the  testimony  to  go  in  so  as  to  create  an  issue. 
As  a  matter  of  fact,  the  theory  of  creating  an  issue 
is  now  abandoned.  Now  we  have  what  we  call  notice 
pleadings.  So  I  do  not  believe  that  that  point  is  well 
[1084]  taken  in  any  action,  especially  an  action  of 
this  type.  All  right.  Well,  I  Avill  give  the  matter  some 
thought.  I  have  heard  your  views  and  I  will  at  the 
proper  time  inform  you.  I  may  say,  now,  that  subject 
to  objections  on  both  sides  I  will  probably  delete 
those  words  ''and  otherwise"  in  connection  with  it 
and  leave  it  as  it  stood,  but  I  will  determine  later  on 
and  inform  you  whether  I  will  insert  an  interrogatory 
that  will  put  the  question  of  waiver  before  the  jury. 
I  am  inclined  to  think  that  that  is  worthy  of  consid- 
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eration  and  that  it  is  an  issue.  If  your  view  is  correct, 
then  I  should  eliminate  entirely  any  instructions  on 
waiver. 

Mr.  Selvin:  That  is  right,  your  Honor,  and  that 
is  going  to  be  one  of  the  objections  which  we  are  go- 
ing to  make  to  the  charge. 

The  Court:  Well,  you  have  had  a  good  deal 
weigh  in  the  formulation  of  these  interrogatories  and 
that  was  merely  because  I  felt  that  you  were  justi- 
fied, but  I  am  in  doubt  and,  as  I  have  great  discretion 
in  formulating  the  questions,  I  will  consider  the  mat- 
ter and  will  inform  you  before  the  case  is  concluded 

what  interrogatories,  if  any,  I  shall  submit.  [1085] 
*  *  *  * 

Opening  Argument  by  Mr.  Kenny 

Mr.  Kenny:  Ladies  and  gentlemen  of  the  jury, 
Mr.  Walker,  Mr.  Selvin  and  Mr.  Rudin,  and  Judge 
Yankwich : 

This  has  been  a  long  trial  and  I  think  by  now  most 
of  you  must  know  a  good  deal  of  the  truth  about  these 
*' family"  fights  that  we  have  occasionally  out  in  Hol- 
lywood and  that  is  why  we  have  a  trial  by  a  court, 
not  a  trial  by  a  committee,  nor  a  trial  by  headlines 
nor  a  trial  by  gossip.  Here  is  a  trial  by  a  court,  where, 
as  you  have  heard  many  times,  a  man  is  presumed  to 
be  innocent  until  he  is  proven  guilty,  where  full 
cross-examination  is  had,  and  Mr.  Walker,  you  will 
recall,  had  an  excellent  and  full  opportunity  for 
cross-examination  of  my  client,  Mr.  Cole.  That  makes 
a  long  trial,  but  that  is  the  way  we  get  at  the  truth  in 
the  American  way  and  in  the  American  system. 
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I  think  the  jury  here  is  now  pretty  well  in  posses- 
sion of  all  the  whole  truth  about  the  Hollywood ' '  fam- 
ily" fights  in  recent  3^ears.  I  think  you  know,  prob- 
ably, more  right  now  than  almost  any})ody  in  Los 
Angeles  about  the  background  of  this  particular  long 
controversy. 

I  think,  by  now,  you  are  also  aw^are  that  the  truth 
isn't  ahvays  as  simple  or  as  easy  to  arrive  at,  as  it 
Avould  seem.  You  know,  headlines  and  gossip  have  a 
way  of  making  things  seem  very  simple  because  they 
are  all  compressed  there.  But  things  that  are  simple 
are  not  necessarily  true.  [1090] 

And  so  that  is  the  purpose  of  trial  by  jury  and 
the  purpose  of  cross-examination.  It  is  the  way  that 
we  have  devised  after  hundreds  of  years  of  our 
Anglo-American  jurisprudence,  the  way  of  learn- 
ing what  the  truth  really  is. 

Well,  by  now,  I  guess  it  is  pretty  apparent  to  you 
all  that  Mr.  Cole  has  some  friends  and  he  has  some 
enemies  in  Hollywood. 

He  has  testified  that  when  he  and  others  left  for 
these  Washington  hearings,  he  attended  a  meeting 
at  which  there  were  some  5,000  people  present  to 
send  him  off,  a  meeting  at  the  Shrine  Auditorium 
at  which  Mr.  Gene  Kelly,  a  star  of  the  defendant 
corporation,  was  the  chairman. 

And  you  have  learned  about  his  enemies,  too.  His 
enemies  are  the  result  of  a  12  or  13  years  fight  in 
the  rival  writers'  organizations,  the  comparatively 
long  fight  that  resulted  in  a  contested  election  before 
the  National  Labor  Relations  Board. 

So  I  think  Mr.  Cole's  enemies  would  like  to  have 


888  Loew's  Incorporated  vs. 

you  treat  this  case  as  a  very  simple  matter,  just  treat 
it  according  to  headlines,  treat  it  according  to  gossip 
and  they  would  like  to  have  this  jury  go  out  and  say 
— ^well,  they  would  like  to  have  this  jury  adopt  their 
smears  and  attacks  and  say  that  because  of  their 
smears  and  their  attacks  they  were  able  to  get  an 
American  jury  to  have  Mr.  Cole's  contract  rights 
suspended.  [1091] 

But,  remember,  we  are  in  a  court  and  Judge  Yank- 
wich  has  mentioned,  time  and  again — he  mentioned 
one  thing,  he  said  we  all  take  notice  of  those  kind 
of  Billingsgate  that  goes  on  in  industrial  controversy. 
Well,  it  occurred  in  this  controversy  and  you  remem- 
ber. Judge  Yankwich  left  it  out  and  he  instructed 
you,  time  and  time  again,  that  the  matter  of  Com- 
munism and  Communistic  sympathy  was  not  an  issue, 
and  said  to  the  jury,  and  he  undoubtedly  will  instruct 
you  again,  that  this  jury  is  not  going  to  be  called 
upon  to  say  whether  Mr.  Cole  is  or  isn  't  a  Communist. 

And  he  is  going  to  tell  you,  and  T  think  he  has 
already  told  you,  that  Mr.  Cole  wasn't  suspended  for 
being  a  Communist  or  not  being  a  Communist.  He 
Avas  suspended,  if  you  recall,  according  to  the  notice 
of  suspension,  and  it  ^vill  be  your  duty  as  a  jury 
to  determine  whether  or  not  the  employer  was  justi- 
fied, under  the  terms  of  the  contract,  in  suspending 
Mr.  Cole  for  the  particular  acts  and  conduct  of  Mr. 
Cole  before  that  House  Committee  on  Un-American 
Activities. 
*  *  *  *  [1092] 

I  think  one  thing  that  might  have  impressed  you 
as  much  as  it  did  me  was  the  newsreel  showing  Mr. 
Paul  McMitt,  the  former  Governor,  who  was  then. 
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although  Mr.  Johnston  said  he  is  not  now,  the  attor- 
ney for  the  producers,  and  he  made  a  real  fighting* 
speech.  He  was  a  lot  tougher  on  that  committee  than 
Mr.  Cole  was.  It  was  a  good  fighting  speech  and  one 
that  any  good  American  would  enjoy.  I  think  we 
have  some  testimony  on  that.  If  I  don't  quote  it 
correctly  I  know  Mr.  Walker  will  straighten  me  out. 
This  is  what  Mr.  McNutt  said  on  October  22ncl, 
''There  will  not  be  a  blacklist.  There  is  nothing — " 
Governor  McNutt  expressed  himself  and  what  he 
said  was  that  it  was  a  shocking  denial  of  free  speech 
by  the  committee.  All  of  those  are  statements  by 
Governor  McNutt. 

Mr.  Walker :  Just  a  moment.  I  am  very  reluctant 
to  interrupt  counsel  but  it  seems  to  me,  your  Honor, 
in  \dew  of  the  fact  that  you  did  not  permit  us  to  go 
ahead  with  any  of  this  in  regard  to  concerted  action 
on  the  part  of  the  group  of  people,  it  is  hardly  appro- 
priate for  counsel  to  make  [1098]  an  argument  with 
reference  to  this  blacklist  matter,  which  they  allege. 

The  Court:  I  didn't  really  catch  the  observations 
that  Mr.  Kenny  made.  Will  you  read  them? 

Mr.  Kenny:  I  think.  Judge,  I  was  talking  about 
Governor  McNutt.  I  admit  I  don't  have  his  exact 
words  before  me,  and  I  can  pass  on  to  something  else. 

The  Court:  I  will  say  to  the  jury,  in  view  of  the 
limitations  of  the  testimony,  we  are  not  concerned 
with  what  was  done  in  regard  to  others  in  this  law- 
suit. We  are  only  concerned  with  what  was  done  to 
Mr.  Cole,  and  the  only  reason  why  matters  relating 
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to  others  were  introduced  at  all  or  were  referred  to 
both  by  the  plaintiff  and  the  defendant  was  as  bearing 
upon  the  willfulness  of  the  act  with  which  Mr.  Cole 
was  charged  and  as  a  ground  for  his  suspension. 

And  this  gives  me  an  opportunity  to  give  you  this 
warning.  Counsel,  in  arguing  the  matter,  both  sides, 
will  give  you  their  versions  of  the  testimony  but, 
ultimately,  you  will  have  to  rely  on  your  own  recol- 
lections as  to  what  was  testified  to  in  determining 
the  case.  What  counsel  say  was  the  evidence  is  merely 
their  recollection  of  what  was  said  and  done.  Their 
recollections  may  be  faulty. 

And,  incidentally,  as  I  informed  you  before,  all  of 
the  exhibits  containing  any  statements,  which  were 
offered  [1099]  in  evidence,  will  be  before  you  and,  if 
during  the  course  of  your  deliberations  some  doubt 
arises  as  to  what  a  witness  testified  to  in  a  certain 
case,  you  have  a  right  to  come  back  into  the  court- 
room and  have  that  portion  of  the  testimony  read  to 
you.  We  do  not  send  out  to  the  jury  either  deposi- 
tions or  portions  of  the  testimony  that  may  have 
been  transcribed  and  written  up.  As  you  have  noted, 
two  reporters,  in  relays,  have  taken  down  every  word 
that  any  of  us  has  said  and  that  can  ])e  transcribed 
and  used  to  refresh  the  jury's  recollection,  not  in 
the  jury  room  but  here  in  the  courtroom.  I  think  that 
is  a  sufficient  statement  to  make  at  this  point,  gentle- 
men. Go  ahead.  [1100] 


*  *  *  * 


The  Court:    Let  the  record  show  that  the  jury  is 
in  the  box. 
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INSTRUCTIONS  BY  THE  COURT 

The  Court:  Ladies  and  gentlemen  of  the  jury,  the 
taking  of  the  testimony  in  this  case  was  closed  yes- 
terday and  you  heard  the  arguments  of  counsel,  giv- 
ing you  their  conclusions  from  the  facts  in  the  case. 
Before  the  cause  is  submitted  to  you,  there  remains 
the  performance  by  the  Judge  of  this  court  of  the 
most  important  function  which  a  Judge  has  in  a 
civil  case  which  is  tried  wholly  or  partially  with  a 
jury  and  that  is  the  duty  of  the  Judge,  under  the 
mandate  of  the  laws  of  the  Congress,  to  instruct  the 
jury  as  to  the  law  that  is  applicable  to  the  case. 
This  I  shall  now  proceed  to  do.  The  instructions  are 
all  written  and  I  shall  read  them  to  you  as  written, 
making,  as  I  go  along,  such  changes  as  may  occur 
to  me  to  be  needed,  in  order  to  avoid  repetition,  or 
changing  the  turn  of  a  phrase  to  make  it  very  ex- 
plicit. The  only  oral  instructions  which  will  be  given 
to  you  will  be  those  at  the  end,  where  I  shall  read  to 
you  the  form  of  the  verdict,  consisting  of  four  ques- 
tions, which  you  are  going  to  be  asked  to  answer, 
and  the  instructions,  which  accompany  that,  relat- 
ing [1180]  to  your  conduct  in  the  jury  room. 

As  you  have  already  been  informed,  if,  during 
your  deliberations,  some  question  arises  in  your 
minds  as  to  the  exact  Avording  of  the  court's  instruc- 
tions, you  may  have  the  written  instructions,  other 
than  the  remarks  I  am  making  now  and  the  remarks 
at  the  end,  sent  out  to  you.  Of  course,  the  form  of 
the  verdict  you  will  have  before  you  at  all  times. 
What  I  have  just  said  also  applies  to  all  the  exhibits 
in  the  case.  You  are  entitled  to  have  them  sent  out 
to  you.  If,  after  you  organize  by  selecting  one  of 
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your  niunber,  man  or  woman,  as  foreman  of  the 
jury,  and  you  make  a  request  to  that  effect,  all  the 
exhibits  will  be  sent  to  you.  I  may  say  that,  for  your 
convenience,  some  of  the  exhibits  which  were  con- 
tained in  bulky  books,  especially  one,  have  been 
photostated  and  you  will  find  them  in  this  form 
rather  than  in  the  books.  I  am  merely  saying  that  so 
you  won't  be  looking  for  a  big  bulky  book. 

For  convenience  of  giving  to  you  the  instructions, 
I  shall  call  from  time  to  time  numbers  from  1  to  7, 
as  they  occur  in  sequence,  and,  as  I  call  them,  I  shall 
have  a  phrase  such  as  ''Introductory  Instructions" 
or  the  like.  The  object  of  that  is  to  separate  the 
instructions  and  to  call  your  attention,  as  well  as  can 
be,  to  the  fact  that  the  instructions  which  follow  be- 
tween any  two  niunbers  relate,  as  nearly  as  possible, 
to  the  same  topic.  [1181] 

Of  course,  the  instructions  must  be  given  as  a 
whole  and  must  be  studied  as  a  whole,  because  there 
are  several  issues  to  decide  in  this  case,  and  you  must 
answer  four  separate  questions,  as  some  principles 
of  law  might  relate  to  one  rather  than  to  the  other. 
And  it  is  for  that  reason  that  I  shall  designate  the 
various  groups  as  I  go  along.  We  do  that  in  cases 
which  present  a  large  number  of  legal  issues,  such 
as  this  one  does. 

I. 

GENERAL  INSTRUCTIONS 

The  law  of  the  United  States  permits  a  judge  to 
comment  on  the  facts  in  the  case.  Such  comments  are 
mere  matters  of  opinion  which  the  jury  may  disre- 
gard if  they  conflict  with  their  own  conclusions  upon 
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the  facts.  This  for  the  reason  that  the  jurors  are  the 
sole  and  exclusive  judges  of  the  facts  in  each  case. 
However,  it  is  not  my  custom  to  exercise  this  right, 
nor  shall  I  exercise  it  in  the  present  case.  I  shall 
leave  the  determination  of  the  facts  of  the  case  to 
you,  satisfied,  as  I  am,  that  you  are  fully  capable 
of  determining  them  without  my  aid.  However,  it  is 
the  exclusive  province  of  the  Judge  of  this  Court  to 
instruct  you  as  to  the  law  that  is  applicable  to  the 
case,  in  order  that  you  may  render  a  general  verdict 
upon  the  facts  in  the  case,  as  determined  by  you,  and 
the  law  as  given  to  you  by  the  Judge  in  these  instruc- 
tions. It  would  be  a  violation  of  your  duty  for  [1182] 
you  to  attempt  to  determine  the  law  or  to  base  a 
verdict  upon  any  other  view  of  the  law  than  that 
given  you  by  the  court — a  wrong  for  which  the  par- 
ties would  have  no  remedy,  because  it  is  conclusively 
13resumed  by  the  court  and  all  higher  tribunals  that 
you  have  acted  in  accordance  with  those  instructions 
as  you  have  been  sworn  to  do. 

You  are  the  sole  judges  of  the  effect  and  value  of 
the  evidence.  Your  power,  however,  of  judging  of 
this  effect  and  value  of  the  evidence  is  not  arbitrary, 
but  is  to  be  exercised  with  legal  discretion,  and  in 
subordination  to  the  rules  of  evidence.  You  are  not 
bound  to  decide  in  conformity  with  the  declarations 
of  any  number  of  witnesses  which  do  not  produce 
conviction  in  your  minds,  against  a  lesser  number 
or  against  a  presumption  of  law  or  evidence  which 
satisfies  your  mind.  In  other  words,  it  is  not  the 
greater  number  of  witnesses  which  should  control 
you  where  their  evidence  is  (not)  satisfactory  to  your 
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minds,  as  against  a  lesser  number  whose  testimony 
does  (not)  satisfy  your  minds.  There  is  an  error 
there  in  the  printed  instructions,  gentlemen,  which 
you  have.  ''Not"  should  be  eliminated  in  the  last 
two  lines. 

In  weighing  the  evidence,  you  are  to  consider  the 
credibility  of  witnesses  who  have  testified  in  the  case. 
You  are  the  sole  and  exclusive  judges  of  their  credi- 
bility. The  conduct  of  the  witnesses,  their  character, 
as  shown  by  the  evidence,  their  manner  on  the  stand, 
they"  relations  to  the  [1183]  parties,  if  any,  their 
degree  of  intelligence,  and  the  reasonableness  or  un- 
reasonableness of  their  statements,  and  the  strength 
or  weakness  of  their  recollection,  may  be  taken  into 
consideration  for  the  purpose  of  determining  their 
credibility.  A  witness  is  presumed  to  speak  the  truth ; 
this  presumption,  however,  may  be  repelled  by  the 
manner  in  which  the  witness  testifies,  by  the  char- 
acter of  his  testimony,  or  by  testimony  affecting  the 
character  of  the  witness  for  truth,  honesty,  or  inte- 
grity, or  by  his  motives  or  by  the  contradictory  evi- 
dence. 

A  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others ;  that  is  to  say,  you  may  reject 
the  whole  of  the  testimony  of  a  witness  who  has 
wilfully  sworn  falsely  as  to  a  material  point;  and 
being  convinced  that  a  witness  has  stated  what  is 
untrue,  not  as  the  result  of  mistake  or  inadvertence, 
but  wilfully  and  with  a  design  to  deceive,  you  must 
treat  all  of  his  testimony  with  distrust  and  suspicion, 
and  reject  it  all  unless  you  shall  be  convinced,  not- 
withstanding the  base  character  of  the  witness,  that 
he  has  in  other  particulars  sworn  to  the  truth. 
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The  testimony  of  a  witness  is  said  to  be  corrobo- 
rated when  it  is  shown  to  correspond  with  the  repre- 
sentation of  some  other  witness  or  comport  with  some 
other  fact  or  facts  otherwise  known  or  established  by 
the  evidence.  You  should  not  consider  as  evidence 
any  statement  of  counsel  made  during  [1184]  the 
trial,  unless  such  statement  is  made  as  an  admission 
or  stipulation  conceding  the  existence  of  a  fact  or 
facts. 

Such  statements,  arguments,  comments  or  sugges- 
tions are  not  evidence  and  must  not  be  considered  as 
such  by  you.  You  must  not  consider  for  any  purpose 
any  evidence  offered  and  rejected,  or  which  has  been 
stricken  out  by  the  court.  Such  evidence  is  to  be 
treated  as  though  you  had  never  heard  it.  You  are  to 
decide  this  case  solely  upon  the  evidence  that  has  been 
introduced  before  you  and  the  inferences  which  you 
may  deduce  therefrom  as  stated  in  these  instructions, 
and  upon  the  law  as  given  you  in  these  instructions. 

In  a  civil  case,  such  as  this,  the  affirmative  of  the 
issue  must  be  proved,  and  when  the  evidence  is  con- 
tradictory, the  decision  must  be  made  according  to 
the  preponderance  of  evidence.  The  law  does  not 
require  a  demonstration,  that  is,  such  a  degree  of 
proof  as,  excluding  possibility  of  error,  produces 
absolute  certainty ;  because  such  proof  is  rarely  pos- 
sible. The  burden  is  upon  the  plaintiff  to  prove  his 
case  by  a  preponderance  of  the  evidence. 

Preponderance  of  the  evidence  means  the  greater 
weight  of  the  credible  evidence  as  you  find  it  to  be. 
Or  such  evidence  as,  when  weighed  with  that  opposed 
to  it,  has  more  convincing  force,  and  from  which  it 
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results  that  the  greater  probability  is  in  favor  of 
the  party  upon  whom  the  burden  rests.    [1185] 

Evidence  may  be  either  direct  or  indirect.  Direct 
evidence  is  that  which  proves  a  fact  in  dispute  di- 
rectly, and  is  proved  directly,  without  an  inference 
or  presumption,  and  which  in  itself,  if  true,  conclu- 
sively establishes  the  fact.  Indirect  e\T^dence  is  that 
wdiich  tends  to  establish  a  fact  in  dispute  by  proving 
another  fact  which,  though  true,  does  not  work  of 
itself  conclusively  establish  the  fact  in  issue,  but 
which  affords  an  inference  or  presumption  of  its 
existence.  Indirect  evidence  is  of  two  kinds,  namely, 
l^resumptions  and  inferences. 

A  presumption  is  a  deduction  which  the  law  ex- 
pressly directs  to  be  made  from  particular  facts. 
Unless  declared  by  law  to  be  conclusive,  it  may  be 
controverted  by  other  evidence,  direct  or  indirect; 
but,  unless  so  controverted,  the  jury  is  bound  to  find 
in  accordance  Avith  the  presumption. 

An  inference  is  a  deduction  which  the  reason  of 
the  jury  draws  from  the  facts  proved.  It  must  be 
found  on  a  fact  or  facts  proved  and  be  such  a  deduc- 
tion from  those  facts  "as  is  warranted  by  a  considera- 
tion of  the  usual  propensities  or  passions  of  men,  the 
particular  propensities  or  passions  of  the  person 
whose  act  is  in  question,  the  course  of  business,  or  the 
course  of  nature." 

During  the  course  of  the  trial,  I  have,  at  various 
times,  asked  questions  of  certain  witnesses.  My  ob- 
ject in  so  doing  was  to  bring  out  in  greater  detail 
certain  facts  not  yet  [1186]  fully  testified  to  by  the 
particular  witness.  You  are  not  to  infer  from  the 
questions  asked  that  I  have  any  opinion  as  to  the 
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facts  to  which  they  related.  If,  from  these  questions, 
you  have  inferred  that  I  have  an  opinion  as  to  the 
particular  facts  to  which  the  questions  related,  it  is 
your  right  to  treat  it  as  such,  and  to  disregard  it  in 
arriving  at  your  own  conclusion  as  to  the  particular 
facts  or  as  to  other  facts  in  the  case.  For  I  repeat: 
You  are  not  to  infer  from  anything  I  have  said  or 
done  in  this  case  that  I  have  any  opinion  as  to  the 
facts  in  this  case  which  you  are  called  upon  to  decide, 
or  that  I  favor  the  claims  or  position  of  either  party, 
or  that  certain  witnesses  are  or  are  not  to  be  be- 
lieved or  what  inferences  are  to  be  drawn  by  you 
from  their  testimony.  Any  contrary  impression  you 
are  free  to  disregard. 

II. 

THE  NATURE  OF  THE  ACTION 
AND  THE  CONTRACT 

The  action  is  for  declaratory  judgment  and  was 
instituted  by  the  plaintiff,  Lester  Cole,  who  was  em- 
ployed by  the  defendant,  Loew's  Incorporated,  as 
a  writer  for  motion  pictures.  Certain  facts  in  this 
case  have  been  stipulated  to  by  the  parties  to  be  true. 
That  means  that  those  facts  are  established  without 
the  necessity  of  introducing  any  evidence  of  them 
and  that  they  must  be  accepted  as  facts  by  you.  The 
facts  so  stipulated  in  this  case  are  in  the  pre-trial 
order.  There  is  an  error  there.  The  pre-trial  order  is 
not  an  exhibit,  [1187]  is  it? 

Mr.  Selvin:    No,  your  Honor;  it  isn't. 

The  Court:  Just  strike  that  out.  The  facts  so 
stipulated  in  this  case  are  before  you. 

The  phase  of  the  case  with  which  the  jury  is  con- 
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cerned  relates  to  the  notice  served  upon  the  plaintiff 
on  December  2,  1947,  which,  omitting  the  date,  title, 
salutation  and  signature,  reads : 

''At  a  recent  hearing  of  a  Committee  of  the  House 
of  Representatives,  you  refused  to  answer  certain 
questions  put  to  you  by  such  Committee. 

''By  your  failure  to  answer  these  questions,  and 
by  your  statements  and  conduct  before  the  Commit- 
tee and  otherwise  in  connection  with  the  hearings, 
you  have  shocked  and  offended  the  community, 
brought  yourself  into  public  scorn  and  contempt, 
substantially  lessened  your  value  to  us  as  an  em- 
ployee, and  prejudiced  us  as  your  employer  and  the 
motion  picture  industry  in  general.  By  so  doing  you 
have  violated  your  obligations  under  your  contract 
of  employment  with  us  and  your  legal  obligations  to 
us  as  our  employee. 

"Accordingly,  and  for  good  and  sufficient  cause, 
this  is  to  notify  you  that  we  have  elected  to  suspend 
your  emplojanent  and  payment  of  your  compensation 
under  your  contract  of  employment  with  us  dated 
December  5,  1945,  as  amended,  commencing  as  of 
December  3,  1947,  and  continuing  until  such  [1188] 
time  as  you  are  acquitted  or  have  purged  yourself 
of  contempt  of  the  Congress  of  the  United  States 
and  you  declare  under  oath  that  you  are  not  a  Com- 
munist. 

"This  action  is  taken  by  us  without  prejudice  to, 
and  we  hereby  reserve,  any  other  rights  or  remedies 
which  we  may  have. ' ' 

It  is  the  contention  of  the  plaintiff  that  the  defend- 
ant did  not  have  the  right  to  suspend  him.  This  con- 
tention is  contradicted  by  the  defendant,  who  asserts 


Lester  Cole  899 

that  it  had  the  right  to  suspend  under  the  written 
contract  between  the  plaintiff  and  defendant,  dated 
December  5,  1945,  and,  more  particularly,  under  the 
clause  reading  as  follows : 

''The  employee  agrees  to  conduct  himself  with  due 
regard  to  public  conventions  and  morals  and  agrees 
that  he  will  not  do  or  commit  any  act  or  thing  that 
will  tend  to  shock,  insult  or  offend  the  community  or 
public  hatred,  contempt,  scorn  or  ridicule,  or  that 
will  tend  to  shock  ,insult  or  offend  the  community  or 
ridicule  public  morals  or  decency,  or  prejudice  the 
producer  or  the  motion  picture,  theatrical  or  radio 
industry  in  general." 

Clause  (2)  of  the  contract  reads: 

"(2)  The  employee  agrees  that  throughout  the 
term  hereof  he  will  write  stories,  adaptations,  con- 
tinuities, scenarios  and  dialogue  and  that  he  will 
render  such  other  services  in  the  editorial  department 
of  the  producer  as  the  producer  may  [1189]  request; 
that  Avhen  and  as  requested  by  the  producer  he  will 
render  his  services  as  a  producer  and/or  associate 
producer  and  in  such  other  executive  capacity,  or 
capacities,  as  the  producer  may  require  and  as  the 
employee  may  be  capable  of  performing;  that  he 
will  promptly  and  faithfully  comply  with  all  reason- 
able instructions,  directions,  requests,  rules  and 
regulations  made  or  issued  by  the  producer  in  con- 
nection herewith ;  and  that  he  will  perform  and  ren- 
der his  services  hereunder  conscientiously  and  to  the 
full  limit  of  his  ability  and  as  instructed  by  the  pro- 
ducer at  all  times  and  wherever  required  or  desired 
by  the  producer.  The  term  "photoplays"  as  used  in 
this  agreement  shall  be  deemed  to  include,  but  not 
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to  be  limited  to,  motion  picture  productions  pro- 
duced and/or  exhibited  and/or  transmitted  with 
sound  and  voice  recording,  reproducing  and/or  trans- 
mitting devices,  television,  radio  devices  and  all  other 
improvements  and  devices  which  are  now  or  here- 
after may  be  used  in  connection  with  the  production 
and/or  exhibition  and/or  transmission  of  any  present 
or  future  kind  of  motion  picture  productions." 

The  clause  in  the  contract  under  which  the  notice 
of  suspension  was  given  defines  certain  conduct. 
The  words  used  in  the  clause,  some  of  which  are 
carried  over  into  the  notice,  are  ordinary  English 
words  with  the  meaning  of  which  you  are  familiar. 
Some  of  them,  however,  should  be  further  defined. 

To  "shock''  means  to  offend  the  sensibilities  of 
someone ;  [1190]  to  strike  with  surprise,  terror,  hor- 
ror or  disgust. 

To  "offend"  is  to  cause  dislike  or  anger. 

"Scorn"  means  the  object  of  extreme  disdain,  con- 
tempt, or  derision. 

"Contempt"  is  the  act  of  contemning  or  despising; 
the  feeling  with  which  one  regards  that  which  is 
considered  mean,  vile  or  worthless. 

"Disdain,  scorn"  would  also  express  the  state  of 
being  despised,  disgraced,  shamed. 

These  words  together,  when  applied  to  the  conduct 
of  a  person,  describe  conduct  which  reflects  on  the 
character  of  a  person  and  his  name  and  standing  in 
the  community  and  tends  to  expose  him  to  public 
hatred,  contempt,  scorn  or  ridicule,  or  which  would 
shock,  insult  or  offend  the  community. 

The  conduct  must  be  such  that  a  noticeable  part 
of  the  community  or  a  class  of  society  whose  standard 
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of  opinion  we  recognize,  would  be  made  to  despise, 
scorn  or  l)e  contemptuous  of  the  person  who  is 
charged  with  such  conduct. 

In  answering  the  special  interrogatories  which  will 
be  submitted  to  you,  you  must  determine  as  to  each 
whether  the  conduct  of  the  plaintiff  in  the  particular 
instance  referred  to,  namely,  his  appearance  before 
the  Congressional  Committee,  was  of  such  character 
that  you,  as  jurors,  can  say  that,  under  our  American 
standards  of  right  conduct,  it  did  shock  or  tend  to 
shock  and  offend  the  community  and/or  brought  the 
[1191]  plaintiff,  or  tends  to  bring  the  plaintiff,  into 
l^ublic  scorn  and  contempt  as  herein  defined. 

The  verb  "to  prejudice"  also  appears  in  the  clause 
of  the  contract  by  which  the  plaintiff  agrees,  among 
other  things,  not  to  do  or  commit  any  act  or  thing 
that  will  ''prejudice  the  producer  or  the  motion  pic- 
ture, theatrical  or  radio  industry  in  general." 

The  verb  "to  prejudice"  is  defined  as  follows: 
"To  injure  or  damage  by  some  judgment  or  action; 
to  cause  injury  to ;  hence,  generally,  to  hurt ;  damage ; 
injure;  impair,  as  to  prejudice." 

In  respect  to  those  words  also,  you  must  determine 
whether  the  conduct  of  the  plaintiff  was  such  that 
you,  as  jurors,  can  say  that,  under  our  American 
standards  of  right  conduct,  which  are  accepted  by 
the  community  of  which  you  are  a  part,  it  was  con- 
duct which  would  injure  or  damage  the  defendant. 
And,  in  determining  whether  it  would  have  such 
effect,  you  must  consider  whether  the  conduct  would 
be  considered  an  attack  or  reflection  on  the  reputa- 
tion of  the  defendant  in  its  method  of  conducting  its 
affairs  through  the  employment  as  a  writer  of  a  per- 
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son  who  acts  as  the  plaintiff  did  under  the  circum- 
stances. Even  lawful  actions  may  shock  or  offend 
certain  persons  and  subject  the  persons  performing 
these  acts  to  scorn  and  contempt.  To  illustrate:  If  a 
man  is  sued  for  money  owed,  he  may,  even  though  he 
has  not  paid  the  money,  defend  the  action  on  the 
ground  that  it  was  outlawed.  [1192] 

I  have  made  an  addition,  so  I  will  reread  that 
paragraph.  Strike  out  what  I  have  said  beginning 
with  ''Even  lawful  actions." 

Even  lawful  actions  may  shock  or  offend  certain 
persons  and  subject  the  persons  performing  these 
acts  to  scorn  and  contempt.  To  illustrate:  If  a  man 
is  sued  for  money  owed,  he  may,  even  though  he  has 
not  paid  the  money,  defend  the  action  on  the  ground 
that  it  was  outlaAved,  that  is,  that  the  suit  was  not 
brought  within  a  certain  period  of  time  prescribed 
by  law.  A  person  holding  high  views  of  business  or 
commercial  ethics  might  be  critical  of  one  who  makes 
such  a  defense.  But  it  could  not  be  said  that  the 
community  as  a  whole  or  a  good  portion  of  it  would 
be  shocked  or  offended  by  the  fact  or  that  it  would 
subject  the  person  making  such  defense  permitted 
by  law  to  public  scorn  or  contempt. 

Unless  forbidden  by  State  or  Federal  law,  or  by 
the  courts  as  against  public  policy,  an  employer 
might,  as  a  condition  of  employment,  require,  in  a 
written  contract,  that  an  employee  do  not  perform, 
during  the  course  of  the  employment,  certain  acts 
which  are  not  in  themselves  illegal.  In  such  event, 
the  employer  might,  if  the  employee  violated  the 
condition,  during  the  period  and  time  of  employment, 
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consider  it  a  breach  and  take  whatever  steps  he  may 
he  allowed  under  the  contract. 

And  in  a  lawsuit  arising  from  such  a  controversy, 
the  [1193]  only  factual  situation  involved  would  be 
w^hether  the  designated  prohibited  act  was  actually 
committed.  But  when,  as  here,  the  prohibited  con- 
duct is  not  named  specifically  in  the  contract  of  em- 
ployment, but  is  defined  as  conduct  having  a  certain 
effect,  then  the  jury  is  called  upon  to  determine,  as 
you  are  called  upon  here,  as  questions  of  fact : 

1.  Whether  the  conduct  was  of  the  character  for- 
bidden by  the  contract ;  and 

2.  Whether  the  employee  was  guilty  of  such  con- 
duct. 

You  are  instructed  that  the  burden  is  on  the  de- 
fendant to  prove  by  a  preponderance  of  the  evidence 
sufficient  justification,  in  accordance  with  the  instruc- 
tions of  the  court,  for  suspending  Mr.  Cole.  This 
means  that  before  you  can  find  that  the  defendant 
was  so  justified  or  that  plaintiff  conducted  himself 
in  a  manner  contrary  to  the  morals  clause  of  the 
contract,  you  must  be  satisfied  by  a  preponderance  of 
the  evidence  that  every  fact  essential  to  show  such 
justification  is  true. 

Therefore,  unless  such  justificatioh  is  established 
by  a  preponderance  of  the  evidence  you  must  find 
that  the  plaintiff  did  not  conduct  himself  in  such  a 
manner  as  to  bring  himself  into  public  scorn,  hatred, 
contempt  or  ridicule,  or  that  his  conduct  had  any  of 
the  other  effects  in  the  clause. 

In  considering  whether  Lester  Cole's  conduct  had 
such  effect,  you  are  not  to  speculate  or  to  guess.  If 
you  are  not  [1194]  satisfied  by  a  preponderance  of 
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the  evidence  that  such  was  the  fact,  you  are  to  find 
that  his  conduct  did  not  have  any  of  the  effects  stated 
in  the  clause. 

In  determining  whether  the  conduct  of  Lester  Cole 
had  such  effect,  or  if  it  had  any,  you  are  to  consider 
only  the  period  between  October  30, 1947,  and  Decem- 
ber 2,  1947. 

An  employer  cannot  penalize  an  employee  simply 
by  claiming  a  violation  of  a  contract  by  the  employee. 
In  order  to  justify  a  claim  of  \dolation  and  a  sus- 
pension or  other  penalty  allowed  by  the  contract,  the 
employer  must  show  that  the  employee's  act  charged 
as  violation  was  done  or  committed  by  the  employee 
and  that  it  was  done  wilfully  and  intentionally.  Thus, 
in  order  to  find  that  the  plaintiff  so  conducted  himself 
as  to  bring  himself  into  public  scorn,  hatred,  con- 
tempt or  ridicule,  or  to  shock  the  community  or 
prejudice  the  defendant,  you  must  find  from  all  the 
evidence,  and  by  a  preponderance  of  the  evidence, 
that  his  conduct,  which  it  is  charged  had  that  effect, 
Avas  wilful  and  intentional  and  actually  had  that 
effect. 

A  "wilful"  act  is  an  intentional  act.  It  does  not 
necessarily  imply  any  evil  intent  on  the  part  of  an 
employee  or  malice  on  his  part.  It  does  not  necessarily 
imply  anything  blamable,  or  any  ill-will  or  wrong 
toward  the  other  party,  or  perverseness  or  moral 
delinquency,  but  merely  that  the  thing  done  or 
omitted  to  be  done  was  done  or  omitted  intentionally. 
[1195]  It  amounts  to  nothing  more  than  this:  That 
the  person  knows  what  he  is  doing,  intends  to  do  what 
he  is  doing,  and  is  a  free  agent  when  he  does  it.  [1196] 
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III. 

THE  LAW  OF  CONTRACTS  BETWEEN  MAS- 
TER AND  SERVANT  OR  EMPLOYER  AND 
EMPLOYEE 

You  are  instructed  that  where  an  employment  is 
under  a  written  contract  for  a  definite  period  which 
defines  the  rights  and  obligations  of  both  parties, 
the  conditions  of  the  contract  are  binding  upon  both 
parties.  This  means  that  the  contract  is  the  sole 
measure  by  which  the  conditions  relating  to  its  exist- 
ence, continuance  and  termination  of  the  relation  of 
employer  and  employee  are  gauged.  And  any  ques- 
tion relating  to  performance  or  non-performance  by 
either  party  to  the  contract  must  be  determined  by 
the  terms  of  the  contract. 

The  courts,  in  interpreting  and  enforcing  contracts 
of  employment,  have,  however,  laid  down  certain 
rules  pertaining  to  the  mutual  obligations  of  the 
parties  in  the  performance  of  the  contract. 

One  of  the  principles  is  that  an  agent  or  employee 
is  subject  to  a  duty  to  his  principal  to  act  solely  for 
the  benefit  of  the  principal  in  all  matters  connected 
wdth  his  agency  or  employment. 

However,  unless  the  contract  of  employment  specifi- 
cally otherwise  provides,  an  employee  is  not  neces- 
sarily prevented  from  acting  in  good  faith  outside 
his  employment  in  a  manner  which  might  injuriously 
affect  his  master's  or  employer's  business. 

An  employer  may  consider  a  contract  of  employ- 
ment breached  by  the  employee  when  the  employee 
fails  to  perform  [1197]  his  duty  under  it  or  breaches 
the  express  or  implied  conditions  in  the  contract, 
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even  though  injury  does  not  result  to  the  employer 
in  consequence  of  the  employee's  breach.  But  the 
reason  given  for  the  action  nmst  be  true,  from  the 
standpoint  of  the  employer  acting  in  good  faith. 

And  where  the  contract  specifies  the  grounds  for 
its  termination  or  suspension,  and  written  notice  of 
such  ground  is  provided  for,  the  employer,  in  order 
to  justify  his  action,  must  show  that  the  ground 
given  in  the  notice  actually  existed.  If  he  does  not 
do  so,  by  a  preponderance  of  the  evidence,  he  cannot 
justify  his  action  upon  other  grounds  named  in  the 
contract  which,  although  true,  were  not  stated  in  the 
notice. 

In  performing  his  duties  under  the  contract,  the 
plaintiff  was  required  to  comply  substantially  with 
its  terms. 

To  apply  these  rules  to  the  facts  here :  The  plain- 
tiff Lester  Cole  was  employed  by  the  defendant, 
Loew's,  Incorporated,  under  a  written  contract  of 
employment;  that  contract  ran  until  November  15, 
1949,  with  certain  options.  Where,  as  here,  an  em- 
ployer suspends  an  employee  during  the  term  of  his 
contract,  the  law  requires  that  the  employer  justify 
that  suspension  by  a  preponderance  of  the  evidence. 
In  this  case,  the  defendant  having  notified  the  plain- 
tiff that  it  suspended  the  plaintiff  upon  the  ground 
that  he  so  conducted  himself  at  this  hearing  and  in 
connection  with  it  as  to'  bring  himself  into  public 
scorn,  hatred,  contempt  or  ridicule,  it  is  necessary 
[1198]  for  the  defendant  to  prove  by  a  preponder- 
ance of  the  evidence  that  the  plaintiff  Lester  Cole 


Lester  Cole  907 

personally  so  conducted  himself  that  he  was  held  in 
public  scorn,  hatred,  contempt  or  ridicule,  or  that 
his  conduct  shocked  or  offended  the  community  or 
prejudiced  the  defendant  or  the  industry  in  general. 

IV. 

THE  ACTS  OF  THE  EMPLOYER 
CONSIDERED  AS  WAIVER 

An  employee  has  a  right  to  rely  on  statements  of 
the  officers  and  representatives  of  a  corporation  by 
which  he  is  employed  in  determining  whether  a  cer- 
tain course  of  conduct  would  violate  his  obligations 
as  an  employee. 

If  an  employer  by  his  words  and  acts  leads  an 
employee  to  believe  that  certain  conduct  by  the  em- 
ployee will  not  be  considered  a  violation  of  his  em- 
ployment obligations,  and  the  employee,  in  good 
faith,  acts  in  such  belief,  then  the  employer  may  not 
thereafter  be  allowed  to  treat  such  conduct  as  a 
breach  of  the  employee's  obligations. 

If  Mr.  Cole,  in  good  faith,  in  this  case  did  come 
to  the  conclusion,  from  the  actions  and  the  statements 
of  the  executives  of  the  defendant,  Mr.  Mayer  and 
Mr.  Mannix,  and  you  so  find  as  a  fact,  that  Mr.  Cole 
could  conduct  himself  as  he  thought  proper  before 
the  congressional  committee,  assuming  that  you  find 
such  actions  took  place  and  such  statements  were 
made,  you  are  instructed  that  Cole  had  the  right  to 
use  his  best  judgment  as  to  what  his  conduct  before 
the  Committee  should  be. 

Or,  to  put  it  differently  and  more  explicitly: 
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If  you  find  that  the  defendant's  executives,  Mr. 
Mayer  and  Mr.  Mannix,  performed  certain  acts  and 
made  certain  statements,  and  by  such  actions  and 
such  statements,  before  [1200]  the  hearings,  led  the 
plaintiff  Lester  Cole  to  believe  that  they  were  not 
concerned  about  charges  that  he  was  a  Communist, 
or  that  he  was  a  Commimist — and  Mr.  Cole,  in  good 
faith,  relied  on  such  statements  and  actions  in  decid- 
ing upon  a  line  of  conduct  before  the  Committee — 
but  that  the  defendant's  executives  afterwards 
changed  their  minds,  without  notifying  Cole,  before 
he  testified  before  the  House  Committee,  and  gave 
them — nust  a  minute.  Strike  out  "and  gave  them". 

I  made  some  changes,  so  I  will  start  this  over 
again : 

Or,  to  put  it  differently  and  more  explicitly :  If  you 
find  that  the  defendant's  executives,  Mr.  Mayer  and 
Mr.  Mannix,  performed  certain  acts  and  made  cer- 
tain statements,  and  by  such  actions  and  such  state- 
ments, before  the  hearings,  led  the  plaintiff  Lester 
Cole  to  believe  that  they  were  not  concerned  about 
charges  that  he  was  a  Communist,  or  that  he  was  a 
Communist,  aud  gave  him  no  specific  instructions 
as  to  how  to  conduct  himself  in  the  matter — and  Cole, 
in  good  faith,  relied  on  such  statements  and  actions 
in  deciding  upon  a  line  of  conduct  before  the  Com- 
mittee— but  that  the  defendant's  executives  after- 
wards changed  their  minds,  without  notifying  Cole, 
before  he  testified  before  the  House  Committee,  and 
without  giving  him  any  specific  instructions  as  to 
how  to  act,  then  I  instruct  you  that  Cole  had  the 
right  to  pursue  the  conduct  he  had  decided  upon  on 
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the  basis  of  the  [1201]  prior  acts  and  statements 
referred  to,  if  you  find  them  to  be  true  and  to  have 
existed,  without  regard  to  any  later  claim  or  possible 
claim  by  his  employer  that  because  of  his  conduct 
the  public  might  be  led  to  believe  that  he  was  a 
Communist. 

In  this  case,  the  plaintiff  Lester  Cole  agreed  in 
his  contract  with  Loew's,  Incorporated,  that  he  would 
comply  with  the  provisions  of  his  contract  to  the 
full  limit  of  his  ability  or  as  instructed. 

If  you  find  that  the  defendant  Loew's  knew  that 
Lester  Cole  had  been  subpoenaed  to  appear  before 
the  House  Committee  on  Un-American  Activities, 
then  I  instruct  you  that  if  the  defendant  desired  that 
plaintiff  Lester  Cole  conduct  himself  before  the  Com- 
mittee in  a  certain  manner,  the  defendant  Loew's  had 
the  right  to  give  reasonable  and  specific  instructions 
to  Lester  Cole, 

I  will  read  the  last  paragraph  over  again,  as  I 
have  modified  it — I  will  read  the  whole  instruction 
over  again : 

In  this  case,  the  plaintiff  Lester  Cole  agreed  in  his 
contract  with  Loew's,  Incorporated,  that  he  would 
comply  with  the  provisions  of  his  contract  to  the 
full  limit  of  his  ability  or  as  instructed. 

If  you  find  that  the  defendant  Loew's  knew  that 
Lester  Cole  had  been  subpoenaed  to  appear  before 
the  House  Committee  on  Un-American  Acti^dties, 
then  I  instruct  you  that  if  the  [1202]  defendant 
Loew's  desired  that  plaintiff  Lester  Cole  conduct 
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himself  before  the  Committee  in  a  certain  manner, 
the  defendant  Loew's  had  a  right  to  give  reasonable 
and  specific  instructions  to  Lester  Cole  and  that  it 
was  his  duty  to  follow  them,  if  they  were  reasonabk^, 
as  the  contract  provides. 

You  are  instructed  that  even  if  an  employer  has 
the  right  to  suspend  an  employee  under  a  contract, 
he  may,  by  his  words  or  conduct,  and  without  refer- 
ence to  any  act  or  conduct  of  the  party  affected 
thereby,  waive  this  right.  A  waiver  is  such  conduct 
of  the  employer  as  shows  his  election  to  forego  the 
right  to  suspend,  which  he  might  otherwise  have 
taken  or  insisted  upon  under  the  contract.  Once  such 
right  is  waived  by  the  employer,  it  is  gone,  so  far  as 
the  particular  conduct  is  concerned,  and  cannot  be 
claimed  by  him,  except  for  some  other  or  different 
^dolation  by  the  employee. 

To  put  it  into  a  brief  sentence:  An  employer 
knowing  of  an  employee's  conduct  which  might  war- 
rant suspension  or  termination  of  employment  may 
not  continue  employing  him  thereafter  and  at  a  later 
date  treat  the  employee's  conduct  as  a  breach  of  his 
obligations. 

So,  here,  if  you  find  that  when  Cole  came  back 
from  Washington,  Loew's  knew  of  Cole's  statements 
and  conduct  before  the  House  Committee  in  Wash- 
ington in  connection  with  the  particular  hearings, 
but  nevertheless,  put  him  back  to  work,  and  accepted 
his  services  with  the  intention  of  accepting  [1203] 
Cole  as  its  employee  under  the  employment  contract, 
then  I  instruct  you  that  Loew's  waived  the  right  to 
rely  upon  such  conduct  in  taking  action  against  Cole. 
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V. 

THE  RIGHTS  OF  WITNESSES 
BEFORE  COMMITTEES 

You  are  instructed  that  you  are  not  concerned 
with  the  legality  of  the  existence  of  the  Un-American 
Activities  Committee  of  the  Congress  of  the  United 
States.  You  are  to  assume  that  it  was  legally  con- 
stituted and  I  instruct  you  that  it  was  so  legally 
constituted.  Nor  is  the  Committee's  right  to  inquire 
into  certain  matters  before  you.  You  must  assume 
that  the  right  to  do  so  exists,  and  I  so  instruct  you. 

The  right  of  Congressional  inquiry  through  com- 
mittees is  a  necessary  and  legal  adjunct  to  the  Ameri- 
can democratic  process,  and  fruitful  recommenda- 
tions and  legislation  have,  at  times,  resulted  from 
such  inquiries. 

In  exercising  the  right  of  inquiry,  a  Congressional 
Committee  may  subpoena  witnesses  and  ask  them 
questions  relevant  to  the  inquiry.  However,  a  wit- 
ness examined  before  the  Committee  also  has  rights. 
He  may  decline  to  answer  certain  questions  in  order 
to  secure  from  the  courts  a  final  determination  of 
the  right  of  the  Committee  to  ask  the  particular  ques- 
tion. When  he  does  so,  he  paves  the  way  for  contempt 
proceedings  in  the  courts,  and  not  before  the  com- 
mittee, where,  that  is,  in  the  courts,  a  tinal  decision 
as  to  the  power  of  the  committee  in  the  particular 
respect  can  be  obtained. 

When  a  question  is  asked  of  a  witness  before  a 
committee,  [1205]  he  may  give  either  a  direct  or  an 
irresponsive  answer.  If  the  question  is  of  such  char- 
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acter  as  to  require  an  explicit  answer,  lie  may  be 
directed  to  give  such  answer.  But  he  cannot  be  re- 
quired to  answer  in  a  specific  manner  and  without 
being  given  an  opportunity  to  explain  his  answer. 
Nor  can  he  be  denied  the  right  to  amplify  it.  And 
there  is  nothing  wrong  if  the  answer  which  the 
witness  gives  goes  beyond  the  question,  or  is  what  we 
call  in  law  non-responsive. 

A  non-responsive  answer,  if  it  includes  irrelevant 
matter,  may  be  stricken.  If  it  contains  relevant  facts, 
they  are  admissible,  notwithstanding  the  fact  that 
they  were  not  specifically  asked  for  or  called  for  by 
the  particular  question. 

When  a  witness  is  called  before  a  Congressional 
Committee  he  has  a  right  to  invoke  the  protection  of 
the  Constitution  and  of  the  laws  of  the  United  States, 
and  to  that  end  he  has  the  legal  right  guaranteed  to 
every  citizen  or  legal  resident  of  the  United  States 
to  assert  rights  reserved  by  the  Constitution  and  the 
law  and  to  claim  their  privileges. 

In  this  respect,  the  Supreme  Court  has  said: 

An  official  inquisition  to  compel  disclosures  of 
fact  is  not  an  end,  but  a  means  to  an  end;  and  the 
end  must  be  of  a  legitimate  one  to  justify  the  means. 
The  citizen,  when  interrogated  about  his  private 
affairs,  has  a  right  before  [1206]  answering  to  know 
why  the  inquiry  is  made;  and  if  the  purpose  dis- 
closed is  not  a  legitimate  one,  he  may  not  be  compelled 
to  answer. 

And  before  a  witness  can  be  guilty  of  contempt  of 
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a  legislative  committee  two  conditions  much  occur: 

1.  The  questions  asked  of  the  witness  must  be 
relevant  to  the  purpose  of  the  inquiry,  that  is,  it 
must  be  required  in  a  matter  into  which  the  committee 
has  the  jurisdiction  to  inquire,  and 

2.  The  witness  must  actually  refuse  to  answer  the 
relevant  question. 

Or,  conversely  put: 

A  witness  rightfully  may  refuse  to  answer  where 
the  bounds  of  the  power  are  exceeded  or  the  questions 
are  not  pertinent  to  the  matter  under  inquiry. 

Whether  he  is  right  or  wrong,  and  even  though  he 
may  be  subjected  to  penalties  if  he  is  wrong,  every 
citizen  has  the  right  to  have  determined  by  the  courts 
questions  as  to  his  Constitutional  or  other  legal 
rights.  This  is  one  of  the  privileges  and  incidences 
of  American  citizenship. 

I  will  reread  the  first  sentence,  because  I  have 
modified  the  last  sentence: 

Whether  he  is  right  or  wrong,  and  even  though 
he  may  be  subjected  to  penalties  if  he  is  wrong, 
every  citizen  has  the  right  to  have  determined  by 
the  courts  questions  as  to  his  [1207]  Constitutional 
or  other  legal  rights.  This  is  one  of  the  privileges 
and  incidences  of  American  citizenship. 

And  even  the  alien  in  our  midst,  if  he  be  a  legal 
resident,  has  certain  rights  and  privileges  which  he 
may  assert  and  which  it  is  the  duty  of  a  legislative 
committee  to  respect  and  of  the  courts  to  protect. 
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VI. 

SOME  FURTHER  INSTRUCTIONS  AS  TO 
THE  RESPECTIVE  RIGHTS  OF  EMPLOY- 
ER AND  EMPLOYEE 

No  employer  has  the  right  to  coerce  or  influence 
any  of  his  employees  to  follow  any  particular  course 
or  line  of  political  action  or  political  activity.  How- 
ever, parties  to  an  employment  contract  may  agree 
not  to  engage  in  certain  particular  activities  at  cer- 
tain definite  times.  To  illustrate :  A  man  has  the  right 
to  run  for  political  office.  But  a  contract  of  employ- 
ment may  prohibit  an  employee  from  running  for 
office  or  campaign  for  office  on  the  employer's  time. 

The  word  ''political"  is  defined  as  follows: 

''Of  or  pertaining  to  the  exercise  of  the  rights 
and  privileges  or  the  influence  by  which  the  indi- 
viduals of  a  state  seek  to  determine  or  control  its 
public  policy;  having  to  do  with  the  organization 
or  action  of  individuals,  parties,  or  interests  that 
seek  to  control  the  appointment  or  action  of  those 
who  manage  the  affairs  of  state." 

"Politics"  is  defined  as  follows:  [1208] 

"The  science  and  art  of  government:  the  science 
dealing  with  the  organization,  regulation,  and  ad- 
ministration of  a  State,  in  both  its  internal  and 
external  affairs ;  political  science.  .  .  .  The  theory  or 
practice  of  managing  or  directing  the  affairs  of  pub- 
lic policy  or  of  political  parties;  hence,  political 
affairs,  principles,  convictions,  opinions,  sympathies, 
or  the  like.  ..." 
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VII. 

THE  QUESTION  OF  COMMUNISM 

In  view  of  the  fact  that  the  conduct  of  the  plaintiff 
which  is  made  the  gi'onnd  of  suspension  involved 
his  failure  to  answer  concerning  his  membership  in 
a  professional  union  and  in  the  Communist  Party, 
the  court  will  give  you  some  specific  instructions  as 
to  the  bearing  of  the  question  on  the  problem  before 
you. 

You  are  instructed  that  in  California  it  is  libelous 
to  call  a  person  a  Communist.  This  for  the  reason 
that  such  a  charge  would  expose  a  person  to  the 
hatred,  contempt  and  ridicule  of  many  persons. 

At  the  same  time,  I  instruct  you  that  in  California 
it  is  lawful  for  a  person  to  be  a  member  of  the 
Communist  Party,  and  to  register  with  the  Registrar 
of  Voters  of  a  county  as  a  member  of  such  party. 
In  California,  the  Communist  Party  is  entitled  to 
jDarticipate  in  elections,  including  primary  elections, 
and  to  nominate  candidates.  And,  while,  under  Cali- 
fornia [1209]  law,  any  party  which  carries  on  or 
advocates  the  overthrow  of  the  government  by  un- 
lawful means  or  which  carries  on  or  advocates  a 
program  of  sabotage  may  not  participate  in  primary 
elections,  the  courts  of  California  have  ruled  that 
the  courts  do  not  take  judicial  notice  of  the  fact 
that  the  Communist  Party  advocates  the  overthrow 
of  the  government  by  force  or  violence,  and  they 
have  also  ruled  that  a  registered  Communist  is  not 
guilty  of  a  violation  of  the  State  law  by  the  mere 
fact  of  membership  in  the  Communist  Party.  You 
are  to  bear  these  facts  in  mind  in  judging  whether 
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the  conduct  of  the  plaintiff  was  as  charged  by  the 
defendant.  And,  in  determining  this  matter,  you  are 
to  bear  in  mind  the  following  facts  and  additional 
instructions. 

I  have  stated  that  in  California  an  accusation  of 
Communism  against  a  person  is  libelous.  This  is  so 
because,  under  California  law,  every  false  and  un- 
privileged publication  which  exposes  a  person  to 
hatred,  contempt,  ridicule  or  obloquy  or  causes  him 
to  ))e  shunned  or  avoided,  or  which  has  a  tendency 
to  injure  him  in  his  occupations,  is  libelous  per  se. 

The  law  recognizes  in  every  man  a  right  to  have 
the  estimation  in  which  he  stands  in  the  opinion  of 
others  unaffected  by  false  statements  to  his  dis- 
credit. 

In  this  manner,  the  law  recognizes  that  men's  repu- 
tations are  ''tender  things",  and  presumes  that  every 
person  has  [1210]  a  good  reputation. 

For  this  reason,  the  law  does  not  require  one  who 
has  been  libelled  to  prove  its  falsity.  On  the  contrary, 
falsity  is  presumed  if  the  publication  is  unprivileged, 
that  is,  not  uttered  in  a  nndicial  or  legislative  pro- 
ceeding or  other  proceedings  protected  by  law,  and 
is  of  a  character  to  affect  his  reputation,  such  as  a 
charge  of  Communism  is. 

The  person  who  libels  another  has  the  burden  of 
proving  that  the  charge  is  true.  He  who  repeats  a 
libelous  statement,  if  he  wishes  to  justify  it,  must 
prove  not  that  another  has  made  the  statement,  but 
that  the  statement  is  true. 

These  principles  should  be  borne  in  mind  by  you 
in  considering  the  testimony  in  this  case  in  which 
reference  was  made  as  to  certain  accusations  made 
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against  the  plaintiff  in  certain  publications  and  be- 
fore the  Committee  which  were  repeated  and  dis- 
cussed in  the  presence  of  some  of  the  defendant's 
representatives.  You  were  admonished  at  the  tim.e 
when  these  accusations  Avere  repeated  here  and  I 
admonish  you  a^ain  now  that  they  are  to  be  con- 
sidered only  as  having  been  made  and  that  no  one 
has  proved  in  this  lawsuit  that  these  accusations  are 
true.  Indeed,  the  truth  of  these  accusations  is  not  an 
issue  in  the  case.  And  the  reason,  as  already  stated, 
is  that  the  defendant  has  not  charged  the  plaintiff 
is  a  Communist  or  a  member  of  the  Communist 
Party  and  that  the  notice  of  [1211]  suspension  in- 
volved here  does  not  set  forth  as  a  ground  of  sus- 
pension the  fact,  if  it  be  a  fact,  that  the  plaintiff  is 
or  ever  has  been  or  was  at  the  time  of  the  notice, 
a  Communist  or  a  member  of  the  Communist  Party. 
As  you  have  already  been  instructed,  the  defendant, 
having,  in  accordance  with  the  contract  of  employ- 
ment, specified  in  the  notice  the  ground  on  which 
they  relied  for  suspension,  is  bound  by  it.  And  the 
only  ground  of  suspension  set  forth  in  the  notice  is 
the  conduct  of  the  plaintiff  before  the  Un-American 
Activities  Committee  of  the  Congress  in  connection 
with  certain  hearings  and  at  the  time  specified  of 
his  appearance  before  that  Committee.  All  the  evi- 
dence on  the  part  of  both  the  plaintiff  and  the  de- 
fendant has  been  directed  to  that  conduct.  And  the 
question  whether  the  plaintiff  is  or  is  not,  was  or 
was  not,  a  Communist,  is  not  before  you.  All  you 
have  to  determine  is  whether  in  not  answering  in 
the  manner  requested  by  the  Committee,  the  ques- 
tion, among  others,  whether  he  was  a  Communist  or 
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a  member  of  a  trade  organization,  and  whether  his 
entire  conduct  before  the  Committee  in  connection 
with  the  hearings  was  of  the  type  forbidden  by  what 
has  been  called  the  *' public  relations"  clause  as 
bringing  the  plaintiff  into  public  scorn  and  con- 
tempt, shocking  and  offending  the  community  and 
prejudicing  the  defendant  and  the  industry. 

And,  in  determining  this  matter,  you  are  to  con- 
sider all  [1212]  the  evidence  and  reach  your  verdict 
without  trying  to  speculate  about  the  political  affilia- 
tions of  any  of  the  witnesses  or  parties  in  this  case. 

VIII. 
CONCLUDING  WRITTEN  INSTRUCTION 

It  is  your  duty  as  jurors  to  consult  with  one  an- 
other and  to  deliberate,  with  a  view  to  reaching  an 
agreement,  if  you  can  do  so  without  violence  to  your 
individual  judgment.  You  each  must  decide  the  case 
for  yourself,  but  should  do  so  only  after  a  considera- 
tion of  the  case  with  your  fellow  jurors,  and  you 
should  not  hesitate  to  change  an  opinion  when  con- 
vinced that  it  is  erroneous.  However,  you  should  not 
be  influenced  to  vote  in  any  way  on  any  question 
submitted  to  you  by  the  single  fact  that  a  majority  of 
the  jurors,  or  any  of  them,  favor  such  a  decision. 
In  other  words,  you  should  not  surrender  your  hon- 
est convictions  concerning  the  effect  or  weight  of 
evidence  for  the  mere  purpose  of  returning  a  verdict 
or  solely  because  of  the  opinion  of  the  other  jurors. 

Your  first  duty  upon  retiring  to  the  jury  room 
to  begin  your  deliberation  in  this  case  will  be  to 
select  one  of  your  number  as  foreman.  As  you  have 
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already  been  informed,  the  jury  in  federal  courts  is 
the  common  law  jury,  that  is,  it  requires  your  un- 
animity of  action.  All  of  you  must  agree  before  a 
verdict  can  be  returned.  And  in  this  case,  as  the 
[1213]  verdict  is  what  we  call  a  special  verdict, 
which  merely  is  a  gToup  of  questions,  which  will 
consist  of  your  answers  to  four  questions,  you  must 
all  agree  on  the  answers  to  be  given  to  each  question 
unless  a  situation  should  arise  where  the  court  should 
allow  you  to  return  an  answer  to  some  only  of  the 
questions. 

The  form  of  verdict  to  be  submitted  to  you,  omit- 
ting the  title  of  the  court  and  cause,  reads,  ' '  Special 
Verdict.  We,  the  jury,  duly  empanelled  and  sworn 
to  try  the  Avithin  cause,  hereby  make  the  following 
answers  to  the  following  specific  questions: 

''Question  1.: 

"Did  the  plaintiff  Lester  Cole,  by  his  statements 
and  conduct  before  the  House  Committee  on  Un- 
American  Activities,  in  connection  with  the  hearing 
held  by  said  Committee,  bring  himself  or  tend  to 
bring  himself  into  public  hatred,  contempt,  scorn 
or  ridicule?  (Answer  'yes'  or  'no'.) 

"Answer: 

"Question  2: 

"Did  the  plaintiif  Lester  Cole,  by  his  statements 
and  conduct  before  the  House  Committee  on  Un- 
American  Activities,  in  connection  with  the  hearing 
held  by  said  Committee,  tend  to  shock,  insult  or 
offend  the  community?  (Answer  'yes'  or  'no'.) 

"Answer:     

"Question  3: 

"Did  the  plaintiff  Lester  Cole,  by  his  statements 
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and  conduct  before  the  House  Committee  on  Un- 
American  Activities  in  connection  with  the  hearing 
held  by  said  Committee,  prejudice  the  defendant 
Loew's,  Incorporated,  as  his  employer  or  the  motion 
picture  industry  generally?  (Answer  'yes'  or  'no'.) 

''Answer:     

"Question  4: 

"Assuming  that  the  statements  and  conduct  of  the 
plaintiff  Lester  Cole,  before  the  House  Committee 
on  Un-American  Activities,  in  connection  with  the 
hearing  held  by  said  Committee,  amounted  to  a  breach 
on  his  part  of  what  has  been  called  the  morals  and 
conventions  clause  of  the  contract,  did  the  defend- 
ant Loew's,  Incorporated,  by  its  conduct  towards 
the  plaintiff,  subsequent  to  the  hearing,  waive  the 
right  to  take  action  against  him  by  suspending  him  ? 
(Answer  'yes'  or  'no'.) 

"Answer:     

"Dated  this  ....  day  of  December,  1948. 


Foreman." 

As  you  have  already  been  informed,  you  are  re- 
quired to  give  an  answer  of  yes  or  no  to  each  of  the 
questions  and  you  will  do  so  by  following  the  pro- 
cedure I  shall  now  illustrate  as  to  one  question.  If, 
to  Question  1,  which  [1215]  relates  to  the  matter 
whether  the  conduct  was  such  as  to  bring  the  plain- 
tiff into  public  hatred,  contempt,  scorn  or  ridicule, 
your  answer  is  yes,  you  will  insert  the  word  "yes"  in 
the  blank  space  above  the  line  adjoining  the  word 
"Answer". 

If  you  answer  it  in  the  negative,  that  is,  if  you 
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reach  the  conclusion,  upon  a  consideration  of  all  of 
the  evidence,  that  his  conduct  was  not  such  as  to 
bring  the  plaintiff  into  public  contempt,  scorn  or 
ridicule,  you  will  insert,  at  the  place  indicated,  the 
word  "no".  And  that  applies  to  each  of  the  other 
questions.  You  will  insert,  throus^h  your  foreman, 
the  word  ''yes"  or  ''no"  according  to  the  answer 
you  determine  should  be  given  to  each  of  these  ques- 
tions. "When  you  have  so  answered  either  way,  the 
special  verdict  must  be  dated  at  the  place  indicated, 
which  I  have  read,  signed  by  your  foreman  and 
returned  into  this  court. 

Are  there  any  objections  by  either  side  to  the 
instructions  given  or  to  the  instructions  refused? 
If  so,  please  indicate,  in  which  event  opportunity 
will  be  given  to  present  such  objections  outside  of  the 
hearing  of  the  jury. 

Mr.  Selvin:  There  are  objections  by  the  defend- 
ant, your  Honor. 

*  *  *  *  [1216] 

The  Court:  Let  the  record  show  that  the  follow- 
ing proceedings  are  had,  on  the  instructions,  outside 
of  the  presence  of  the  jury.  I  think,  gentlemen,  we 
ought  to  follow  the  usual  procedure  and  permit  the 
plaintiff  to  make  his  objections  first,  although  they 
did  not  indicate  that  they  had  objections.  But,  so 
long  as  one  side  has  indicated  it,  there  is  no  such 
thing  as  a  waiver. 

Mr.  Sehdn:  That  is  perfectly  all  right  and  they 
may  state  their  objections  first,  but  I  will  object 
to  being  jockeyed  into  the  position  before  the  jury 
as  being  the  only  one  to  make  objections.  There  was 
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3l  silence  on  the  part  of  the  plaintiff  and  I  assumed 
they  had  none. 

The  Court:  I  said  I  would  hear  objections  by 
both  sides  and  the  plaintiff  may  have  objections. 
The  reason  I  am  assuming  it  is  this.  I,  like  you, 
noticed  the  silence  but  I  think  the  record  shows 
that  counsel  suggested  a  recess  while  they  were  talk- 
ing about  it,  to  discuss  the  matter.  I  think  Mr.  Mar- 
golis  said  so  and  so  I  assumed  there  are  objections. 
If  not — 

Mr.  Margolis :  The  reason  we  asked  for  time  was 
we  were  [1220]  not  sure.  I  will  say  at  this  time  Ave 
have  none. 

The  Court:  All  right.  Let's  take  up  first,  if  you 
will  allow  me  to  do  that,  the  instructions  refused, 
your  instructions  which  you  requested  and  which 
have  been  refused,  if  you  have  any. 

Mr.  Selvin:  Yes;  we  have.  We  will  object  to  the 
refusal  to  give  defendant's  requested  instruction  No. 
7. 

The  Court:  I  don't  need  to  make  any  comment 
now,  gentlemen.  Under  the  law,  your  objection  is 
automatically  allowed  and  it  is  to  be  assumed  and 
the  law  is  that  the  mere  making  of  the  objection 
gives  it  to  you.  I  don't  have  to  allow  it.  It  is  allowed. 
If  I  am  called  upon  to  make  comment,  I  will  make 
comment.  As  to  that  instruction,  I  debated  with 
myself  whether  to  give  it  in  that  form.  I  did  not 
think  we  should  choose  that  one  as  judicial  notice 
and,  properly  speaking,  an  instruction  as  to  the 
libelous  character  of  a  publication  to  subject  one  to 
ridicule  and  obloquy  is  not  a  judicial  notice.  It  is  an 
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instruction  on  the  law  and  I  gave  the  substance  of  it 
in  that  long  instruction  on  the  subject. 

Mr.  Selvin :  I  had  intended  to  preface  my  remarks, 
your  Honor,  with  the  comment  that  I  know  that  your 
Honor  has  given  the  matter  of  these  instructions 
a  great  deal  of  attention  and  thought  and  work.  So 
that  I  assume  all  that  will  be  necessary  at  this  time 
is  to  suggest  particulars  with  [1221]  respect  to  which 
we  have  exceptions. 

The  Court:  That  is  right.  But,  if  what  you  say 
suggests  to  me  a  possible  modification  or  calls  for 
a  further  explanation  than  is  already  given,  I  will 
be  glad  to  hear  it.  My  mind  was  in  a  state  of  flux  until 
the  last  moment.  As  a  matter  of  fact,  I  have  in  front 
of  me  16  instructions  which,  if  you  will  check  with 
the  record,  you  will  find  I  intimated  I  might  give, 
which  I  have  withdrawn  since  yesterday,  15  of  which 
I  have  entirely  withdrawn,  one  of  which  I  modified. 
And  you  will  note  by  looking  at  my  manuscript  that, 
even  as  I  went  along,  I  not  only  made  additions  but 
cut  out  long  passages  which  in  the  context  appeared 
to  be  unnecessary.  I  tried  to  give  a  consistent  set 
of  instructions,  which  expressed  my  ideas  of  the 
law  and  tried  to  avoid  repetition,  but  in  a  case  like 
this  it  couldn't  be  avoided.  If  I  had  about  a  week 
to  edit  these  instructions,  or  if  I  could  give  it  the 
time  and  chisel  a  phrase  in  the  way  I  do,  with  a  lot 
of  review  of  an  article,  the  title  of  which  T  have,  I 
would  produce  a  much  more  polished  product  and 
one  that  wouldn't  be  inconsistent.  So  I  wouldn't  be 
surprised  if  you  call  my  attention  to  something  that 
may  change  my  mind  as  to  what  was  said  or  the  man- 
ner in  which  it  was  said.  So  you  are  free  to  do  it. 
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Mr.  Selvin:  Referring,  first,  your  Honor,  to  the 
subdivision  of  the  instructions  which  was  numbered 
II,  that  [1222]  is,  the  nature  of  the  action  and  the 
contract,  the  instruction  in  that  subdivision  which 
told  the  jury,  in  effect,  that  they  must  be  able  to 
say  that,  under  our  American  standards  of  right 
conduct,  the  plaintiff's  conduct  and  his  appearance 
before  the  Committee  must  be  shown  to  shock,  offend 
and  insult  the  public  and  bring  himself  into  public 
scorn,  contempt  and  so  forth,  our  objection  to  that 
particular  instruction  is  that  it  requires  the  defend- 
ant to  show  that  the  conduct  had  the  effect  and  not 
merely,  as  the  contract  provides,  that  it  had  the 
tendency  to  produce  that  effect. 

The  Court:  The  word  '' tendency"  is  used  as  to 
both  in  the  first  clauses.  It  is  not  used,  as  to  the  third 
clause,  to  prejudice,  because  the  presence  of  the 
comma  in  front  of  that  indicates  that  the  prejudice 
is  limited  in  that  manner.  And  in  the  manner  in 
which  I  worded  the  question  you  mil  note  that  I  used 
the  word  ''tend"  wherever  it  occurs  in  the  contract. 
I  used  it  in  Clause  (2),  whether  it  would  tend  to 
shock,  insult  or  offend.  Then,  in  Section  3,  I  limited 
it  to  prejudice — where  is  the  complaint?  That  is  an 
imyjortant  question.  That  is  Clause  5,  isn't  it? 

Mr.  Selvin:     Yes,  your  Honor. 

The  Court:  I  studied  that  clause  with  all  of  the 
linguistic  assistance  I  could  get  from  dictionaries 
and  things  like  that. 

Mr.  Selvin:  You  will  note  that  ''tend",  "tend  to 
degrade  [1223]  him  in  society,"  but  in  the  next  one 
it  says,  "bring  him  into  public  scorn,  hatred  and 
contempt.   There  is  no  separation  by  punctuation 
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from  the  commencement  of  that  clause,  which  begins 
with  the  word  'Hend'^  and,  if  the  presence  of  the 
comma  is  to  be  given  to  separate  ''prejudice"  from 
the  word  "tend",  then  the  absence  of  the  comma  in 
that  particular  should  have  the  opposite  effect,  we 
contend. 

The  Court :  All  right.  Let  me  take  a  look  at  that. 
If  you  are  right,  I  will  correct  it  and  give  them  an 
additional  instruction  and  give  them  a  special  in- 
struction that — if  that  had  a  tendency  to  do  that — 
but  I  think  you  are  in  error ;  that  I  have  done  that. 
I  think  you  are  in  error,  Mr.  Selvin. 

Mr.  Selvin:  I  nnst  wanted  to  say  that  the  same 
objection  recurs  throughout  other  parts  of  the  charge 
and  in  Question  1,  the  proposed  special  verdict. 

The  Court:  I  think  you  are  right  but  I  call  your 
attention  to  the  fact  that  these  words,  coming  after 
I  finish  ''shock  or  offend",  when  applied  to  the  con- 
duct of  a  person,  describes  conduct  which  reflects  on 
a  person  and  his  standing  in  a  community  and  tends 
to  expose  him  to  public  hatred,  scorn  or  contempt 
or  to  offend  the  community.  So  there  I  use  the  word 
* 'tends"  as  to  public  hatred.  You  may  be  right  that 
it  is  absent  from  that  clause  and,  if  so,  I  should  be 
glad  to  change  the  clause  there  by  putting  the  word 
"hatred"  in.  [1224] 

Mr.  Selvin :  In  the  same  subdivision  of  the  charge, 
that  is,  Subdivision  II,  where  your  Honor  is  in- 
structing upon  the  proposition  that  lawful  action 
may  sometimes  shock  or  offend  some  people,  and 
using  the  statute  of  limitation  as  an  example,  our 
objection  to  that  as  given  and  particularly  in  con- 
nection with  the  example  is  that  it  carries  the  im- 
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plication  that,  if  Mr.  Cole's  conduct  was  lawful,  it 
could  not  be  a  breach  of  this  contract. 

The  Court:  I  think,  as  a  matter  of  fact,  if  you 
see  the  editing,  you  will  not  how  much  I  wrote.  All 
of  the  pencil  notations  here  were  written  while  I 
was  reading  the  instructions.  All  of  the  changes  T 
made  before  I  got  on  the  bench  were  typcAvritten  and 
the  instruction  retyped.  Right  after  that  and  as  a 
part  of  it  and  as  it  occurs  on  there,  I  say,  "Unless 
forbidden  by  State  or  Federal  law,  or  by  the  courts, 
as  against  public  policy,  an  employer  might,  as  a 
condition  of  employment,  require,  in  a  written  con- 
tract, that  an  employee  do  not  perform  certain  acts 
which  are  not  in  themselves  illegal";  that  he  do  not 
perform  in  the  course  of  employment,  certain  acts. 
As  I  read  it,  I  forgot  it  was  corrected  but  here  I 
repeated  the  words.  I  will  read  that  again.  "Unless 
forbidden  by  State  or  Federal  law,  or  by  the  courts, 
as  against  public  policy,  an  employer,  as  a  condi- 
tion of  employment,  require,  in  a  written  contract, 
that  an  employee  do  not  perform,  in  the  course  of 
the  employment,  certain  acts  [1225]  which  are  not 
in  themselves  illegal.  In  such  event,  the  employer 
might,  if  the  employee  violated  the  condition,  during 
the  period  and  time  of  employment,  consider  it  a 
breach  and  take  whatever  steps  he  may  be  allowed 
under  the  contract."  So  I  gave  both  sides  and,  fur- 
thermore, later  on  in  the  instructions,  I  came  across 
the  same  proposition.  So  I  amplified  it  by  this  in- 
struction, which,  of  course,  is  a  part  of  it.  I  repeated 
it  again  in  Paragraph  VI,  which  is  entitled,  "Some 
Further  Instructions  as  to  the  Respective  Rights 
of  Employer  and  Employee,"  and  you  will  note  that 
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I  practically  doubled  the  instruction  as  I  went  along, 
and  this  is  what  I  said,  ''No  employer  has  the  right 
to  coerce  or  influence  any  of  his  employees  to  follow 
anj^  particular  course  or  line  of  political  action  or 
political  activity.  However,  parties  to  an  employ- 
ment contract  may  agree  not  to  engage  in  certain 
political  activities  at  certain  definite  times. 

"To  illustrate:  A  man  has  the  right  to  run  for 
political  oifice  but  a  contract  of  employment  may 
prohibit  an  employee  from  running  for  office  or 
campaigning  for  office  on  the  employer's  time." 

So  throughout  this  there  is  emphasis  upon  that 
right.  I  have  before  me  the  possible  intention  of  giv- 
ing the  entire  definition  of  the  type  of  action,  that 
employers  and  employees  might  agree,  and  one  sec- 
tion of  the  Code  was  that  you  cannot  prevent  a  man 
from  running  for  office.  [1226] 

I  used  that  as  an  illustration  because  I  felt  it  was 
a  good  neutral  ground  on  which  to  pivot  this  in- 
struction. So  I  feel  the  jury  has  before  it  both  phases 
of  the  question.  Had  I  not  illustrated  it  here,  you 
might  say  that  the  instruction  was  one-sided  but  I 
illustrated  it  in  one  part  in  one  way  and  in  another 
part  in  another  way,  so  that  the  jury  might  have 
before  them  the  legal  proposition  that  parties  to  a 
contract  may  agree  to  their  doing  something  which 
is  not  illegal,  and  I  illustrated  the  proposition  in 
that  manner. 

Mr.  Selvin:  To  go  on  to  the  next  point,  still  in 
Subdivision  II  of  the  charge,  where  your  Honor  was 
discussing  the  burden  of  the  defendant  to  prove  juris- 
diction, we  object  to  that  instruction  because  in  the 
form  given  it  leaves  to  the  jury  not  a  question  of 
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whether  the  facts  claimed  to  constitute  the  justifica- 
tion occurred  but  whether  or  not  there  was  justifica- 
tion as  a  matter  of  law. 

The  Court:  I  don't  think  so.  That  merely  changes 
the  burden  and  ultimately  they  are  told  further  on 
in  the  instruction  that,  determining  that  and  not 
any  other  issue,  they  are  to  consider  all  of  the  evi- 
dence in  the  case.  It  is  impossible  in  each  instruction 
to  put  in  modifiers  that  would  weave  every  element 
into  it.  The  jury  have  been  told  that,  before  they 
find  any  particular  fact,  they  must  be  satisfied  by 
the  evidence.  The  mere  fact  that  in  one  instruction 
I  told  them  the  burden  of  justification  is  on  their  part 
does  [1227]  not  take  away  from  the  instruction  I 
give  later  oh  that  the  entire  answer  to  any  of  the 
questions  must  be  based  upon  the  evidence  as  a 
whole.  In  fact,  at  the  end  of  the  long  instruction 
which  gives  the  respective  positions  of  the  parties, 
I  say  that,  '4n  determining  this  matter,  you  are  to 
consider  all  of  the  evidence  and  reach  your  verdict 
without  trying  to  speculate" — we  are  talking  about 
Communism — ''about  the  political  affiliations  of  any 
of  the  witnesses  or  parties  in  the  case,"  and  that 
injunction  is  repeated  time  and  again  throughout 
these  instructions.  All  right.  What  is  the  next  one  ? 

Mr.  Selvin :  In  the  immediate  following  matter  on 
which  your  Honor  touched,  to  the  effect  the  jury 
should  not  speculate  as  to  whether  Cole's  conduct 
had  the  effect  claimed  for  it  but  must  determine 
it  from  the  evidence,  the  instruction  in  the  form 
given  we  contend  carries  the  implication  that  what 
they  must  determine  is  whether  it  actually  had  that 
effect  and,  therefore,  eliminated  the  proposition  tliat 
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it  was  sufficient  if  it  tended  to  have  that  effect.  I  am 
referring,  of  course,  to  the  question  of  whether  it 
shocked  or  offended  the  community. 

The  Court :  The  verb  ''tend"  doesn't  modify  that. 
Let  me  look  again  at  the  instruction.  I  think  the  ques- 
tion puts  it  in  and  I  may  reread  a  portion  of  the 
instruction  in  order  to  emphasize  the  fact  that  both 
as  to  the  effect  of  the  "tendency"— [1228]  I  do  not 
want  to  deprive  you  of  the  'tendency".  It  was  not 
m}'  intention  to  do  so.  If  I  did  on  the  first  one,  it 
was  because  I  so  interpreted  the  law,  and  I  think 
that  you  may  be  right  and  I  am  going  to  change  the 
first  question  and  so  inform  the  jury  and  put  the 
word  "intent"  as  to  Question  1.  In  Question  2  it  is 
already  there,  but,  to  make  sure,  I  will  read,  in  con- 
junction with  Question  2,  the  portion  of  the  instruc- 
tion I  have  indicated,  where  I  have  added  the  words 
"it  did  shock  and  offend  or  shock  or  tend  to  shock 
or  offend  the  community."  I  have  added  that  part 
of  the  instruction  and  I  will  reread  it.  I  am  taking 
the  same  view  you  are  taking.  I  know  you  are  not 
making  these  objections  just  to  make  a  record  and, 
because  I  do  not  think  such,  I  am  taking  the  trouble 
of  indicating  to  you  wherein  you  are  right  as  you  go 
along.  All  right. 

Mr.  Selvin:  Again,  in  Subdivision  II  and  imme- 
diately following  the  portion  of  the  charge  to  which 
we  have  just  referred,  there  was  an  instruction  limit- 
ing the  jury's  consideration  as  to  the  effect  or 
tendency  of  this  conduct  to  certain  dates,  October 
30th  to  December  2,  1947. 

The  Court:    That  is  right. 

Mr.  Selvin:     We  object  to  that  limitation  upon 
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the  ground  that  the  tendency  of  the  conduct  and  its 
effects  upon  the  employer  are  persistent  things  and 
which  persist  beyond  that  period  and,  since  there  is 
l3eing  submitted  to  the  jury  [1229]  the  question  of 
justification  for  the  notice  of  suspension,  which,  of 
itself,  has  not  definite  date,  we  are  entitled  to  have 
the  jury  consider  whether  or  not  the  grounds  for  the 
suspension  persisted  for  the  period  of  the  notice. 

The  Court :  That  is  a  question  of  law.  That  limita- 
tion merely  says  that  the  conduct  with  which  we  are 
concerned  is  the  conduct  between  those  dates;  in 
other  words,  they  have  been  told  that  the  cause  must 
have  existed  as  of  that  time.  I  agree  with  you  that 
the  conduct  is  continuous  but  any  unforeseen  effect 
that  didn't  exist  at  the  time  couldn't  be  a  special 
ground.  And  that  was  a  very  l^rief  instruction,  the 
way  it  read,  in  determining  whether  the  conduct  of 
Lester  Cole  had  such  effect,  or,  if  it  had  any,  you 
are  to  consider  only  the  period  between  October  30, 
1947,  and  December  2,  1947.  There  may  be  a  little 
ambiguity  there,  I  agree.  [1230] 

The  Court:  I  will  modify  the  instruction  and 
reread  it  and  emphasize  that  this  merely  means  that 
the  cause  must  have  existed  at  that  time.  If  it  did 
exist,  then  you  may  consider  whether  it  continued 
after  the  date  of  the  notice. 

Mr.  Selvin:    I  believe  that  obviates  our  objection. 

The  Court :  All  right.  I  am  willing  to  learn  at  all 
times,  Mr.  Selvin,  in  this  case  as  in  other  cases  and, 
when  requests  are  reasonable,  when  suggestions  are 
reasonable,  I  haven't  any  pride  of  oitice. 

Mr.  Margolis:    Your  Honor,  may  I  inquire  as  to 
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the  procedure?  We  have  something  to  say  on  these 
matters.  Do  you  want  us  to  wait? 

The  Court:    Yes,  you  wait.  Yes.  I  will  wait. 

Mr.  Selvin:    You  mean  objections? 

The  Court :  There  is  nothing  to  wait.  This  is  not 
a  brief  or  argument,  re-arguing  the  case,  you  know. 
I  am  indicating  as  to  some  of  the  changes  to  be 
made.  Then,  I  will  hear  you  later  on,  briefly,  as  to 
whether  the  changes  should  be  made.  You  haven't  in- 
dicated now  that  you  have  no  objections  otherwise. 
These  are  new  things  as  to  both.  Proceed. 

Mr.  Selvin:  Immediately  following  that  portion 
of  the  charge  which  we  have  just  discussed  and  where 
your  Honor  was  instructing  the  jury — 

The  Court:  Just  a  minute.  There  is  one  thing 
before  [1231]  we  go  ahead.  Let  me  see.  All  right. 

Mr.  Selvin:  I  say  in  the  portion  of  the  charge 
immediately  following  that  just  discussed,  relating 
to  the  necessity  that  the  conduct  on  the  part  of  the 
employee  be  willful  and  intentional,  there  is  a  state- 
ment that  before  the  jury  can  find  in  effect  an 
answer  favorable  to  the  defendant's  contention,  that 
they  must  find  that  the  conduct  was  willful  and 
intentional  and  actually  had  the  effect  referred  to, 
being  the  effect  of  shocking  and  offending  the  public, 
and  so  forth,  and  again  we  say  that — 

The  Court :  I  think  that  is  one  I  rewrote  and  re- 
wrote many  a  time.  Let  me  find  it,  please.  Let  me 
take  a  look  at  it.  Just  a  minute.  Oh,  yes.  Let  me  see. 
I  did  so  much  editing,  you  see,  of  this,  that  I  read 
in  a  clause  which  isn't  in  the  typewritten  portion. 
So,  I  am  going  to  reread  that  because  you  see,  after 
making  the  changes — "thus,  in  order  to  find  that  the 
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plaintiff  so  conducted  himself  as  to  bring  himself  into 
public  scorn,  hatred,  or  ridicule,  or  to  shock  the 
community  or  prejudice  the  defendant,"  you  see 
what  I  was  doing,  as  I  had  it  written,  I  had  to  con- 
sider three  horns  of  a  dilemma — this  dilemma  has 
three  horns — I  made  this  change  and  I  put  in  "or 
to  shock  the  community  or  prejudice  the  defendant, 
you  must  find  from  all  the  evidence,  and  by  a  pre- 
ponderance of  the  evidence, ' '  you  see,  ' '  that  his  con- 
duct, which  is  charged  had  that  effect,  was  [1232] 
willful  and  intentional."  So  that  phrase  is  not  there. 
I  had  written  it  and  erased,  you  see,  and  then  evi- 
dently for  once  my  eyesight  was  too  good  and  I  read 
the  dim  outline  which  I  intended  to  erase,  so  I  am 
going  to  reread  this  and  eliminate  that  clause.  All 
right. 

I  merely  indicate  what  my  intention  is,  now,  sub- 
ject to  changing  my  mind  in  the  light  of  any  sugges- 
tions of  counsel. 

Mr.  Selvin:  Now,  your  Honor,  as  to  subdivision 
3  of  the  charge — 

The  Court:  Just  a  moment.  Just  one  minute; 
while  we  are  talking,  I  have  to  be  going  in  and  pre- 
paring the  new  form  of  the  question  so  as  to  be 
ready. 

Mr.  Selvin:  And  in  that  connection,  may  I  call 
your  attention  to  the  fact  that  in  question  I  the 
various  types  of  conduct  are  recited  in  the  conjunc- 
tive, whereas  the  contract  recites  them  in  the  dis- 
junctive. 

The  Court:  You  see,  gentlemen,  that  was  rewrit- 
ten so  many  times,  and  if  any  mistakes  have  crept  in, 
I  am  sorry,  ''or",  didn't  I  put  in? 
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Mr.  Selvin:  No.  It  is  ''and"  in  the  copy  which  we 
have. 

The  Court:  Yesterday's  copy  was  changed.  The 
copy  I  gave  you  this  morning — 

Mr.  Selvin:  Yes,  yesterday's  copy  had  ''or",  as 
I  recall  it,  ]3ut  this  morning's  copy  has  "and". 

The  Court :    I  left  that  up  to  my  secretary. 

Mr.  Selvin:  Mr.  Rudin  says  I  am  wrong.  Yes- 
terday's copy  had  "and"  also. 

The  Court :  Well,  it  should  be.  You  are  right  about 
that. 

Mr.  Selvin :  Now,  since  your  Honor  is  rewriting  a 
special  verdict,  I  might  properly  call  attention  to  our 
objection  to  question  4,  at  this  time,  so  that  if  there 
is  anything  in  them  that  your  Honor  desires  to  adopt, 
it  won't  require  a  further  rewriting. 

The  Court:  No.  I  am  satisfied  that  that  question 
should  be  submitted.  I  worded  that  very  carefully. 
I  wrote  it  and  rewrote  it  several  times  and  I  think 
the  question  should  be  submitted  to  the  jury  because 
it  is  an  issue  which  I  have  covered  by  instructions, 
the  question  of  Avaiver,  it  was  argued  to  the  jury,  and 
it  should  go  in  as  an  alternative  condition  and  I  have 
worded  it  in  such  a  manner  that  it  can  be  answered 
yes  or  no,  regardless  of  how  the  first  three  questions 
are  answered. 

Mr.  Selvin:  Well,  we  have  indicated  heretofore 
our  objections. 

The  Court:  Yes,  you  have  indicated  your  objec- 
tions to  the  problem.  I  think  this  is  properly  before 
the  jury. 

Mr.  Selvin:  But  we  do  have  some  specific  objec- 
tions to  the  language,  if  the  question  is  going  to  be 
submitted. 

The  Court:    State  or  indicate  them  now.  [1234] 
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Mr.  Selvin:  We  think  the  use  of  the  words 
*' amounted  to  a  breach"  in  the  context  of  that  in- 
struction leaves  the  matter  of  breach  as  a  matter  of 
law  to  the  jury. 

The  Court :  I  merely  avoided  repeating  again  all 
the  three  clauses  which  are  before  you.  If  you  have 
a  better  phrase,  I  will  adopt  it.  You  must  remember, 
gentlemen,  we  are  talking  to  the  average  American 
jury  and  it  is  a  very  complex  case,  and  a  case  involv- 
ing complex  and  difficult  questions  of  law,  and  we 
have  to  do  our  best  to  put  them  in  simple  language 
and,  of  course,  the  language  should  state  plainly  to 
them  what  is  sought.  But,  the  only  alternative  to 
using  that — as  a  matter  of  fact,  this  is  favorable  to 
you,  because  I  cover  any  delinquency  in  1,  2  or  3 
by  one  word,  "breach". 

Mr.  Selvin :  My  suggestion  is  to  avoid  the  implica- 
tion that  the  jury  may  determine  as  a  matter  of  law 
whether  there  was  a  breach  or  not. 

The  Court:  No.  As  a  matter  of  fact,  I  hated  to 
use  it,  because  I  have  told  them  throughout — because 
I  avoided  any  question  of  breach  of  the  contract, 
because  we  are  not  submitting  that  to  them  as  a 
special  verdict.  Well,  how  shall  we  put  it  in?  Shall 
we  put  it  ''a  violation  of  what  is  called  the  morals 
clause"? 

Mr.  Selvin :  My  suggestion  is  simply  that  if  they 
answer  any  one  of  the  preceding  questions  ''yes", 
then — 

The  Court:  No,  no,  no.  I  would  not  adopt  that. 
They  [1235]  wanted  me  to  do  that,  too,  but  I  don't 
want  to  submit  it  in  that  manner,  because  I  want 
to  submit  it  broadly  so  they  can  answer  yes  or  no 
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regardless  of  how  they  would  answer  the  others, 
without  there  being  any  inconsistency.  Yours  would 
cause  an  inconsistency.  I  tried  to  avoid  that.  That 
isn't  the  point. 

Mr.  Selvin :    Then  a  later  point  in  question — 

The  Court:  Now,  I  think  I  have  found  a  better 
phrase  by  making  it  read  this  way: 

''Assuming  that  the  statements  and  conduct  of 
the  plaintiff  Lester  Cole  before  the  House  Committee 
on  Un-American  Activities  in  connection  with  the 
public  hearing  held  by  said  committee  were  forbidden 
by  what  has  been  called  the  public  morals  and  con- 
ventions clause  of  the  contract,  did  the  defendant 
Loew's,  Incorporated" — now,  we  don't  use  the  word 
''breach"  and  we  have  told  them  that  they  have  to 
determine  whether  it  was  not  permitted,  or  forbidden. 
The  use  of  the  word  "forbidden"  doesn't  imply  any 
question  of  law. 

Mr.  Selvin:  Our  objection  to  that  would  be  that 
it  submits  the  construction  of  the  contract  to  the 
jury.  The  construction  of  the  contract  is  a  question 
of  law. 

The  Court:  It  is  the  first  time  that  you  have 
paid  me  that  compliment,  in  stating  that  you  are 
desirous  to  have  any  point  of  law  decided  by  me 
rather  than  by  the  jury.  [1236]  I  accept  the  com- 
pliment. 

Mr.  Selvin:  I  have  never  contended  in  this  case 
that  the  construction  of  the  contract,  as  distinguished 
from  the  determination  of  questions  of  fact  with 
regard  to  the  contract,  is  not  a  question  of  law. 

The  Court:  That  is  the  first  time  that  you  have 
intimated  that  there  was  any  question  of  law  to  be 
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determined  by  me,  if  the  facts  are  as  you  claim.  All 
right,  let  us  go  on.  Let  us  avoid  the  comments.  I^et 
us  not  use  ^'forbidden".  But  I  want  the  form  of 
these  not  to  be  objectionable  to  either  side.  Wait  a 
minute. 

Well,  the  only  way  of  doing  that  is  to  start  and 
read  it  in  again,  and  that  will  make  the  sentence 
"very  long. 

^'Assuming  his  statements  and  conduct  were  such 
as  tended  to  degrade  him  in  society,"  and  so  forth, 
you  will  have  to  put  in  all  four  phrases  and  that  will 
make  that  a  sentence  of  nearly  a  hundred  words. 

Mr.  Selvin :  It  is  possible  to  say  something  to  this 
effect:  Did  the  defendant  Loew's,  Incorporated, 
waive  the  right  to  take  action  against  Lester  Cole 
or  waive  the  right  to  take  any  action  with  respect  to 
his  conduct? 

That  is  the  ultimate  question,  after  all. 

The  Court:  I  think  that  could  be  achieved — in 
fact,  I  think  that  could  be  achieved  by  just  using 
the  last  portion  and  leaving  out  the  assumption  which 
doesn't  tie  it  to  the  [1237]  question,  did  the  defendant 
Loew's,  Incorporated,  by  its  conduct  towards  plain- 
tiif,  waive  the  right  to  take  action  against  Cole  by 
suspending  him.  If  you  simplify  it  in  that  manner 
and  then  not  tie  it,  it  would  read  this  way : 

''Did  the  defendant,  Loew's,  Incorporated,  by  its 
conduct  towards  the  plaintiff,  waive  the  right  to  take 
action  against  him  by  suspending  him? 

''Answer:  'Yes'  or  'no'." 

And  that  does  not  tie  it  to  the  past.  They  can 
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answer  that  either  way,  regardless  of  how  they  an- 
swered in  the  past. 

This  shows  the  wisdom  of  the  old  maxim  that  two 
hands  can  wave  more  than  one  and  three  of  them 
much  more  than  one. 

I  am  inclined  to  think  that  that  would  be  a  solution 
that  would  give  us  a  simple  question.  I  think  you  had 
it  that  way,  you  had  two  alternatives  in  yours.  I 
won't  take  the  time  to  look  at  it. 

Mr.  Selvin :    While  counsel  are  conferring — 

The  Court:  Well,  gentlemen,  of  course,  counsel 
can  go  to  lunch,  but  Mr.  Selvin  can  hold  the  fort 
while  Mr.  Walker  goes  to  lunch.  I  wish  I  had  the 
time,  I  would  go  to  lunch  myself.  The  case  being 
over,  I  might  take  all  of  you  to  lunch  at  the  same 
club.  I  think  you  belong  to  the  same  club.  I  think 
Mr.  Selvin  does,  too,  but  the  case  isn't  over. 

But  I  think  that  is  the  solution  of  the  problem, 

Mr.  Margolis:  The  only  thing  that  concerns  us 
about  [1238]  that  is  whether  there  is  any  implied 
assumption  there  that  that  sort  of  a  right  does  exist. 
The  ensuing  language  indicates  that  that  question 
doesn't  intend  to  indicate  any  idea  on  the  part  of 
the  court  that  such  a  right  did  exist.  Now,  if  there  is 
such  a  right,  then  there  ought  to  be  an  instruction 
along  with  it  that  no  such  assumption  is  intended 
to  be  included  in  the  same  question. 

The  Court :  Well,  that  brings  you  again  into  tying 
it  to  suspension.  Of  course,  the  right  to  suspend  does 
exist  if  the  cause  of  the  suspension  is  the  one  pro- 
vided in  the  statute.  All  right,  I  think  you  are  right. 
I  think  that  brings  that  language  in. 

Mr.  Margolis :    Before  your  Honor  has  that  type- 
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"written,  may  we  comment  on  other  phases  of  that? 

The  Court:  You  said  you  have  no  objection.  I 
don't  want  to  start  in  now. 

Mr.  Margolis:  We  have  objections  only  to  the 
changes,  your  Honor. 

The  Court :  Well,  the  only  change  I  am  making  is 
*'tend  to  bring".  I  think  they  are  right  and  I  think 
that  should  be  in,  because  their  instructions  are 
based  on  thoughts.  The  only  thing  I  put  in  there,  on 
line  22,  after  "bring  himself"  I  say  "bring  himself 
*or  tend'  to  bring  himself  into  public  hatred,  scorn, 
or  ridicule,"  that  is  the  only  change.  [1239] 

Mr.  Margolis:  That  is  the  matter  we  would  like 
to  be  heard  on. 

The  Court :    All  right,  go  ahead.  I  will  hear  you. 

Mr.  Margolis:  Your  Honor  has  said  that  in  this 
case  the  question  is  whether  or  not  the  facts  set  forth 
in  the  notice  have  been  sustained. 

The  Court :    That  is  right. 

Mr.  Margolis:  Now,  the  matters  alleged  in  the 
notice  do  not  necessarily  have  to  be  as  broad  as  the 
rights  which  the  employer  could  claim  under  the  con- 
tract. If  the  employer  chooses  to  rely  upon  a  narrower 
ground  than  he  might  have  relied  upon  under  the 
contract,  he  is  limited  by  reason  of  the  notice  to  that 
narrower  ground.  And  if  we  look  at  the  notice,  the 
notice  doesn't  say  anything  about  "tend  to".  It  says 
that: 

"By  your  failure  to  answer  these  questions,  and 
by  your  statements  and  conduct  before  the  com- 
mittee and  otherwise  in  connection  with  the 
hearings,  you  have  shocked  and  offended  the 
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community,  brought  yourself  into  public  scorn 
and  contempt,  substantially  lessened  your  value 
to  us  as  an  employee,  and  prejudiced  us  as  your 
employer" — 
The  word  "tend"  is  nowhere  in  the  notice. 
The  Court:    Yes,  I  so  understand  that.  In  one  of 
the  early  discussions  in  this  case,  I  made  the  observa- 
tion that  [1240]  counsel  by  choosing  certain  words 
had  sort  of  waived  the  others. 

A  further  thought  leads  me  to  the  conclusion  that 
the  language  of  the  notice  must  be  construed  in  con- 
junction with  it  and  the  notice  is  not  required  to  be 
given,  that  notice  of  termination  need  not  be  couched 
in  legal  language,  although  I  assume  that  lawyers 
prepared  this  and  that  by  giving  the  substance  of  it, 
they  have  not  waived  an  adjective.  In  other  words, 
I  did  not  express  myself  before.  I  agree  with  you 
that  if  they  eliminated  an  entire  phrase,  such  as  ''to 
shock  the  community",  it  might  be  well  argued  that 
they  intended  to  leave  that  out.  But,  where  they  have 
given  it,  you  see,  then  they  are  not  to  be  deprived  of 
the  wording  of  the  clause  which  says  that  the  conduct 
is  bad  if  it  has  a  tendency,  because  we  are  talking 
about  the  same  thing  and  the  question  for  the  jury 
is — you  see,  that  is  the  difficulty  of  instructing  the 
jury  in  a  case  like  this — If  this  had  said,  "If  you  get 
married  or  run  for  office  or  make  a  speech  before  a 
group  which  I  don't  approve  of,"  we  would  have 
something  concrete  to  go  before  the  jury,  we  would 
say,  now,  does  this  conduct  have  that  effect.  But 
this  clause  is  a  broad  clause  and  therefore  as  I  told 
the  jurors — that  is  why  I  took  the  trouble — you 
gentlemen  don't  realize  the  time  that  it  took  to  write 
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that  instruction,  giving  them  that.  If  either  of  you 
object  to  that,  my  [1241]  pride  is  going  to  be  terribly 
hurt,  because  it  is  one  instruction  which  I  think  is 
very  pithy  (that  is  an  old-fashioned  English  word, 
it  is  a  biblical  word),  in  which  I  state  as  ordinarily, 
as  I  started  in  to  say,  in  a  lawsuit  arising  over  such 
a  controversy,  the  only  factual  situation  would  l)e 
whether  the  designated  prohibited  act  was  actually 
committed,  but  when,  as  here,  the  prohibited  con- 
duct is  not  named  specifically  in  the  contract  of 
employment  but  is  defined  as  conduct  having  a  certain 
effect,  then  the  jury  is  called  upon  to  determine,  as 
it  is  called  upon  here,  two  questions  of  fact  as  ques- 
tions of  fact:  (1)  whether  the  conduct  is — 

So  I  do  not  think  that  by  that  they  have  waived 
their  right  to  argue  that  it  may  have  a  tendency, 
and  I  have  so  worded  the  instructions. 

Mr.  Margolis:  May  I  say  this  your  Honor,  that 
although  we  had  this  objection,  we  decided  not  to 
make  it,  because  we  felt  that  actually  there  isn't  too 
much  difference  between  the  two,  but  what  we  are 
afraid  of  at  this  time,  and  \Ye  believe  it  is  a  legiti- 
mate fear,  is  that  by  these  revisions  and  by  these 
changes  in  the  instructions  which,  if  they  had  been 
given  originally  in  the  context,  we  think  would  not 
have  materially — would  not  have  in  any  way  affected 
the  jury's  understanding  of  this,  that  the  giving  of 
these  matters,  that  the  indicating  of  these  changes, 
after  the  instructions  [1242]  have  been  completed, 
will  have  a  tendency  of  emphasizing  a  point  which, 
if  it  had  been  given  in  the  original  instruction,  would 
have  meant  very  little  and  will  tend  to  override  and 
to  destroy  the  effect  of  other  instructions.  Now,  this 
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was  what  we  are  very,  very  much  concerned  about, 
your  Honor.  And  we  think  this  is  what  can  and  will 
happen  as  a  result  of  makings  changes,  which  if  they 
had  been  in  the  original  instructions,  would  have 
made  no  difference. 

The  Court:  All  right,  I  will  say  this:  The  way  I 
do  that,  to  avoid  that  situation,  I  do  not  tell  them 
Avhat  change  I  have  made.  I  merely  say  that  certain 
instructions  heretofore  read  have  been  modified  and 
I  am  reading  now  the  form  in  which  those  instruc- 
tions are.  And  then  I  will  tell  them  about  these,  that 
we  have  changed  the  questions  ''and  the  questions 
now  read  as  follows:",  and  I  will  read  them  again 
and  I  am  not  going  to  discuss  with  them  what  changes 
I  have  made. 

You  see,  I  have  had  too  long  experience  with  juries. 
And  then  these  changes  that  I  make  I  will  have 
rewritten,  right  now,  and  then  read  the  entire  in- 
structions as  a  whole  and  they  will  go  in  at  the 
proper  place  to  be  filed  with  the  clerk.  All  right. 

Mr.  Selvin:  I  am  still  on  the  subject  of  question 
4,  your  Honor. 

The  Court:    Yes.  [1243] 

Mr.  Selvin:  The  conduct  of  the  defendant  which 
brings  about  a  waiver  we  think  should  be  limited  to 
conduct  occurring  subsequent  to  October  30th.  Con- 
duct prior  to  that  date  might  be  a  basis  of  estoppel 
which  certainly  has  not  been  pleaded  or  claimed. 

The  Court:  Well,  as  the  question  stood,  before, 
it  wasn't  necessary  to  modify  that,  but  in  fact  I 
started  to  write,  ''Did  the  conduct  of  the  defendant 
Loew's" — of  course  in  the  instruction  I  have  em- 
phasized that — "by  its  conduct  toward  the  plaintiff 
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subsequent  to  the  hearing" — that  was  not  necessary 
in  the  other  question,  but  it  is  necessary  now,  and 
I  think  it  is  a  good  suggestion. 

Mr.  Katz :    By  keeping  him  in  its  employ. 

The  Court:  No.  That  wouldn't  be  fair  to  you, 
because  that  isn't  the  law.  ''By  continuing",  that 
would  deprive  you  of  the  argument  that  you  made 
and  that  Mr.  Kenny  made,  that  they  may  draw  some 
inference  from  the  fact  that  they  used  his  product 
afterwards,  and  if  I  tie  it  to  one,  then  you  are  con- 
fronted with  Mr.  Selvin's  argument  that  they  had 
the  right  to  the  product  anyway,  whether  they  dis- 
charged him  or  not.  You  see,  you  are  not  deciding 
this  case.  The  thing  was  cross-sectioned.  [1244]  Mr. 
Justice  Douglas  spoke  of  ''deciding  this  case  in  your 
57  categories  that  you  tried  to  establish,  much  to  our 
sorrow  and  grief  in  selecting  juries." 

Mr.  Margolis:  Would  your  Honor  indicate  the 
change  he  made?  I  did  not  quite  get  it. 

The  Court:  I  can't  stop  now.  I  merely  put  in  the 
words  "or  tend  to,"  that  is  all.  I  will  have  a  copy 
for  you  as  soon  as  it  is  rewritten.  If  we  have  to  re- 
write it  again,  we  will  do  it. 

Mr.  Selvin:  Under  Subdivision  III,  the  first  in- 
struction given,  to  the  effect  that  the  contract  is  the 
sole  measure  of  the  rights  of  the  parties  in  effect, 
supplemented  by  a  statement  of  what  I  assume  is  the 
restatement  rule  as  to  the  duty  of  an  agent — 

The  Court:  No,  but  you  omitted  a  paragraph.  I 
said,  however,  that  courts,  by  interpreting,  have  laid 
down  certain  rules  pertaining  to  certain  mutual  ob- 
ligations of  the  parties  in  the  performance  of  the 
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contract,  and  then  I  read  two  portions  of  your  state- 
ment in  relation  to  it. 

Mr.  Sehdn:  I  just  came  to  that.  I  am  just  merely 
describing  the  particular  instruction  so  that  the  rec- 
ord will  show  to  what  my  objection  relates.  My 
objection  is  that  it  is  not  made  clear  in  that  instruc- 
tion, that  notwithstanding  the  contract  there  may  be 
certain  implied  obligations  or  certain  duties  inherent 
in  the  employment  which  the  employee  has,  [1245] 
and  that  while  action  in  good  faith  on  matters  not 
related  to  the  employment  may  not  be  a  breach  of 
the  contract,  that  there  are  also  situations  where  such 
act  may  be  availed  of  as  being  a  breach  of  the  con- 
tract. 

The  Court:  That  is  stated  later  on.  It  is  not 
necessary  that  it  be  in  every  instruction.  Otherwise 
we  will  have  a  treatise.  They  are  too  complex  as  they 
are. 

Mr.  Selvin:  The  next  one  I  propose  to  take  up 
in  the  charge,  which  I  think  follows  the  one  just 
discussed,  is  where  you  refer  to  the  fact  that  where 
the  contract  specifies  or  requires  a  written  notice — 

The  Court :    That  is  right. 

Mr.  Selvin:  — the  justification  must  be  confined 
to  the  grounds  specified.  Our  objection,  in  the  first 
place,  is  that  if  there  is  in  fact  a  justification,  the 
employer's  good  or  bad  faith  is  immaterial,  whereas, 
this  instruction  requires  good  faith. 

Another  objection  is  that  the  instruction  is  in- 
applicable to  the  facts  of  this  case  because  the  con- 
tract here  does  not  require  a  written  notice  of  the 
grounds  of  suspension. 

The  Court :    Well,  the  fact  that  written  notice  was 
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given  in  this  case  brings  the  rule  in.  The  first  portion 
is  taken  from  May  vs.  New  York  M.  P.  Co.  The 
other  is  from  Corpus  Juris  Secundum,  and  I  read 
to  you  the  clause  in  one  of  the  instructions.  [1246] 

Mr.  Selvin:  And  the  general  objection  to  it  is 
that  we  take  the  position  that  we  can  justify  on  any 
of  the  grounds  which  actually  existed  at  the  time 
whether  known  to  us  or  otherwise. 

The  Court:  You  can  argue  that  to  someone  else, 
because  I  am  satisfied. 

Mr.  Selvin :  Then,  in  that  same  subdivision  where 
your  Honor  states  that  the  application  of  those  rules 
to  the  facts  require  certain  findings — 

The  Court:    Yes. 

Mr.  Selvin :  — our  objection  to  that  portion  of  the 
charge  is  that  again  the  tendency  of  the  acts  to  have 
the  effect  is  eliminated  and  it  is  their  actual  effect 
which  is — 

The  Court :  No.  I  am  sorry.  You  misconceived  that 
and  I  am  not  surprised,  because  I  changed  it  myself. 
You  see,  the  way  I  worded  it  covers  it.  I  say  in  this 
case,  the  defendant  having  notified  the  plaintiff  that 
it  suspended  him  upon  the  ground  that  he  so  con- 
ducted himself  at  the  hearing  in  conjunction  and  in 
connection  with  it  as  to  bring  himself  into  public 
scorn,  hatred,  contempt  or  ridicule,  it  is  necessary 
for  the  defendant  to  prove  by  a  preponderance  of 
the  evidence  that  the  plaintiff  Lester  Cole  so  con- 
ducted himself  that  he  was  held  in  public  contempt, 
public  scorn,  hatred,  contempt  or  ridicule,  or  that 
his  conduct  shocked  or  offended  the  community  or 
prejudiced  this  defendant  or  the  industry  in  [1247] 
general.  The  reason  why  I  adopted  that  phraseology 
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is  to  avoid  a  phrase  such  as  the  one  that  you  objected 
to  in  question  4.  Otherwise,  it  wasn't  necessary.  And 
I  couldn't  in  every  one  of  them  put  in  every  shield. 
I  think  the  entire  tendency  there  is  there.  I  mean  it 
is  summarizing  it.  Otherwise,  I  would  have  to  say 
again  that  this  charged  conduct  had  the  effect  claimed 
in  the  notice,  that  it  had  that  effect  or  tended  to 
have  that  effect.  This  one  is  much  better  than  the 
abbreviation.  I  think  this  was  exactly  the  language 
of  the  clause. 

I  will  think  about  this  and  see — maybe  I  will 
modify  it  by  putting  a  phraseology  on  it.  [1248] 

The  Court :    All  right.  Go  ahead  with  the  next  one. 

Mr.  Selvin :  Subdivision  IV,  the  acts  of  the  em- 
]:>loyer  considered  as  waiver.  There  are  certain  gen- 
eral objections  which  we  have  to  apply  to  the  entire 
subdivision,  first,  that  it  permits  the  jury  to  con- 
sider, on  the  question  of  waiver,  conduct  or  alleged 
conduct  of  the  defendant  occurring  prior  to  the 
hearing. 

The  Court :  No,  This  section  deals  with  two  things. 
First  of  all,  it  deals  with  inducement — the  first  four 
jjages  deal  with  statements  before  he  was  before  the 
Committee  and  the  second  deals  with  waiver  proper. 
I  designated  them  as  one.  I  gave  the  fact  of  conduct 
which  induces  him  to  act  in  a  certain  manner.  The 
only  instructions  I  give  as  to  conduct  are  three  very 
short  ones  which  specifically  refer  to  conduct  after; 
in  fact,  I  siunmarize  it  in  one  sentence;  that  an 
employer,  knowing  of  an  employee's  conduct  which 
might  warrant  suspension  or  termination  of  emplo}^- 
ment,  may  not  continue  employing  him  and  there- 
after, at  a  later  date,  treat  a  plaintiff's  conduct  as 
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a  breach  of  Ms  obligation.  And  then  I  emphasize  it 
by  saying,  ''So  here,  if  you  find  Mr.  Cole  came  from 
Washington,  and  so  forth,  and  Loew's  knew  of  his 
statements  and  conduct  before  the  House  Committee 
in  Washington  in  connection  with  the  particular 
hearings  and,  nevertheless,  put  him  back  to  work  and 
accepted  his  services,"  and  so  forth.  All  right.  The 
next  one.  [1249] 

Mr.  Selvin:  In  so  far  as  conduct  prior  to  the 
hearing  is  instructed  upon  in  this  subdivision,  it,  in 
our  opinion,  is  relevant,  if  at  all,  only  on  the  theory 
of  estojopel  and  the  jury  has  not  been  told  the  ele- 
ments of  the  law  of  estoppel. 

The  Court:  I  don't  think  it  is  necessary  to  give 
any  more  detailed  instructions.  Furthemore,  neither 
side  has  given  me  any  instructions  on  that  and,  while 
I  am  supposed  to  do  my  own  work  as  nearly  as 
possible,  neither  of  counsel  having  given  me  any 
instructions,  I  don't  feel  that  a  discussion  of  estoppel 
is  concerned.  I  am  merely  stating  a  particular  fact 
and  I  have  given  the  elements  of  the  fact  that,  if  he 
thought  and  acted  in  good  faith,  he  was  allowed  to 
use  his  own  judgment ;  he  had  a  right  to  use  his  own 
judgment.  What  the  fact  would  be  I  have  eliminated. 
I  merely  say  he  had  a  right  to  use  his  own  judgment. 
It  is  for  them  to  determine  whether  he  did  or  not. 
That  sufficiently  covers  the  law.  All  right. 

Mr.  Selvin:  Our  third  point  is  that  neither  es- 
toppel nor  waiver  was  pleaded  or  made  an  issue  in 
the  case. 

The  Court :  I  think  I  already  answered  that,  that, 
with  this  declaratory  judgment,  both  of  these  matters 
are  in  issue.  I  did  not  want  to  call  them  by  any  word 
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except  the  word  ''waiver".  I  think  the  issue  has  been 
tendered  both  of  authorization  for  the  act  and,  second, 
waiver  afterwards.  [1250]  I  don't  want  to  use  the 
word  "estoppel"  and,  this  being  this  type  of  case, 
I  am  warranted  in  submitting  that  matter  in  that 
form. 

Mr.  Selvin:  Our  fourth  objection  is  that,  in  so 
far  as  waiver  is  concerned,  the  jury  has  not  been 
instructed  that  waiver  is  a  question  of  intention  and 
has  not  been  told  that,  before  one  can  be  held  to 
waive  it  must  appear  that,  with  knowledge  of  his 
right,  he  took  certain  conduct  and  intended  to  waive 
that  right. 

The  Court :  They  were  so  told  because  I  copied  the 
very  wording  of  the  decision  in  the  Estate  of  Hein. 

Mr.  Selvin:  And  we  object  also  to  this  portion  of 
the  charge  upon  the  ground  that  the  jury  has  not 
been  told  that  the  burden  of  proving  the  particular 
matters  therein  referred  to,  by  a  preponderance  of 
the  evidence,  is  upon  the  plaintiff,  whereas,  the  jury 
has  been  told  that  justification  must  be  proved  by 
the  defendant  by  a  preponderance  of  the  evidence. 

The  Court:  Let  me  take  a  look  at  these  instruc- 
tions again.  All  right.  Go  ahead. 

Mr.  Selvin:  Still  on  Subdivision  IV,  we  object 
upon  the  ground  that  the  instruction  singles  out  for 
specific  mention  the  testimony  of  Mr.  Mayer  and 
Mr.  Mayer's  and  Mr.  Mannix'  statements  to  Mr. 
Cole  before  he  left  for  Washington,  leaving  unmen- 
tioned  the  statements  of  Mr.  Mayer  and  of  Mr.  John- 
ston in  a  similar  connection,  which  it  was  testified 
he  heard  before  he  took  the  stand.  Again,  on  Sub- 
division IV—  [1251] 
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The  Court :  I  intended  to  eliminate  the  reference 
to  Mr.  Mayer  or  Mr.  Mannix  but,  in  checking  the 
transcript,  I  found  that  those  are  the  only  statements 
on  which  there  was  any  reliance,  not  as  a  waiver. 
Those  are  used  only  as  to  authorization  in  advance. 
In  the  other  instructions  we  are  discussing  now,  on 
waiver,  I  have  not  singled  them  out.  I  talk  there 
about  employment  generally  in  anything  else.  These 
questions  occur  in  the  portions  which  deal  with 
authorization. 

Mr.  Sehdn :  It  is  also  the  testimony  of  the  meeting 
at  the  Shoreham,  which  apparently  was  relied  on 
in  plaintiff's — 

The  Court :  I  have  not  singled  them  out,  I  think 
you  are  in  error  there.  All  right. 

Mr.  Selvin :  We  also  object  to  that  portion  of  the 
charge  upon  the  ground  that  it  makes  the  determin- 
ing, or  one  of  the  determining,  factors  the  question 
of  whether  Mr.  Cole,  in  good  faith,  assumed  that 
he  was  free  to  act  and  leaves  out  of  consideration 
the  question  of  whether  he  was  justified  in  so  assum- 
ing on  the  basis  of  what  was  told  him  or  he  heard. 

The  Court:  I  think  the  instructions  read  as  a 
whole  emphasize  the  fact  that  they  must  be  of  a 
character  that  he  had  the  right  to  rely  on  them  and 
did,  in  fact,  rely  on  them.  In  fact,  those  were  the 
additions  I  made  and  I  emphasized  they  must  find 
these  elements  as  a  fact,  where  I  say  if  Mr.  Cole, 
in  good  faith,  did  come  to  the  conclusion  from  the 
actions  [1252]  and  the  statements  of  the  executives 
of  the  defendant,  Mr.  Mayer  and  Mr.  Mannix,  if  you 
find  as  a  fact,  and  so  forth.  All  right. 

Mr.  Melvin :    Then,  in  this  same  subdivision,  where 
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your  Honor  has  charged  the  jury  that  the  defendant 
knew  Mr.  Cole  was  subpoenaed,  and  if  it  desired  any 
pai'ticular  line  of  conduct  on  his  part,  it  had  the 
risrht  to  instruct  him,  we  object  upon  the  ground, 
first,  that  the  instruction  as  given  carries  the  im- 
plication that,  if  they  did  not  give  him  any  instruc- 
tions or  directions,  they  waived  any  right  to  com- 
plain of  his  conduct  afterwards — 

The  Court :  That  is  not  the  case  because  later  on 
the  modifications  are  put  in.  As  I  said  before,  I  can't 
transpose  into  the  instructions  all  of  the  elements 
that  might  go  in  because  it  would  take  twelve  Har- 
vard graduates  to  understand  the  instructions.  The 
instructions  as  a  whole  merely  say  they  had  a  right. 
As  it  stands,  it  correctly  states  the  law  and  the  modi- 
fication you  suggest  is  contained  elsewhere. 

Mr.  Selvin :  And,  second,  in  respect  to  that  same 
instruction,  upon  the  ground  that,  in  our  opinion, 
an  employer  does  not  have  the  right  to  instruct  an 
employee  as  to  how  he  shall  testify  before  a  Con- 
gressional Committee.  [1253] 

The  Court :  All  right.  If  he  doesn't  have  the  right, 
all  right. 

Mr.  Selvin:  If  we  had  the  right,  the  legitimate 
conclusion  would  be  that  we  could  tell  him  to  testify 
falsely  or  in  any  way  we  desired. 

The  Court:    Let's  not  argue  that. 

Mr.  Selvin:    I  wasn't  arguing.  I  was  replying. 

The  Court :  I  have  never  heard  any  such  statement 
made  in  the  argument  that  you  have  no  right  to  tell 
him  if  you  wanted  to.  I  think  the  statement  I  made 
is  correct. 

Mr.  Selvin:    Then  the  concluding  instruction  in 
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that  subdivision  we  object  to  upon  the  ground  it  is 
not  only  a  formula  instruction  which  eliminates  cer- 
tain essential  elements  necessary  to  reach  the  result 
but  it  is,  in  view  of  the  undisputed  facts  in  the  case, 
in  effect,  an  instruction  to  return  a  verdict  in  the 
plaintiff's  favor  and  particularly  in  that  it  eliminates 
from  the  consideration  of  the  jury  the  proposition 
that  the  mere  fact  that  the  employee  may  be  retained 
for  a  period  of  time  after  the  alleged  violation  oc- 
curred does  not  in  and  of  itself  necessarily^  constitute 
a  waiver,  and  because  it  further  eliminates  from  the 
consideration  of  the  jury  in  that  regard  the  proposi- 
tion that  the  conduct  here  complained  of  is  a  per- 
sistent conduct  and  continued,  as  we  contend,  up  to 
and  beyond  the  time  the  employer  took  the  action 
complained  of  by  the  plaintiff.  [1254] 

The  Court :  I  am  of  the  view  that  this  instruction 
correctly  states  the  law  and  gives  all  of  the  elements 
that  they  may  consider  and  it  is  not  any  indication 
of  how  the  verdict  shall  be  returned. 

Mr.  Selvin:  Subdivision  Y  of  the  charge — 
The  Court :  Before  you  begin,  I  want  to  say  this. 
I  will  not  interrupt  you  and  I  will  let  you  state  fully 
your  objections,  but  I  want  to  state  that  the  settle- 
ment of  the  instructions  is  the  result  of  so  much 
work,  and  states  the  law  as  I  found  it  in  a  decision 
of  the  Supreme  Court  and  in  Wigmore,  that  I  am 
going  to  make  no  comment  because  comment  on  my 
part  would  be  a  waste  of  time,  because  I  correctly 
stated  the  law  as  I  found  it,  and  in  two  instances 
I  actually  quote  from  decisions  of  the  Supreme  Court, 
and  I  do  not  propose  to  make  any  changes  in  these 
instructions.  So  I  will  let  you  make  the  objections 


Lester  Cole  951 

without  interruption  on  my  part.  This  is  a  long  case 
and  it  is  the  type  of  case  which,  decided  either  way, 
will  go  higher,  and  it  is  very  important  in  a  case  of 
this  character,  where  the  views  of  the  court  are 
scattered  through  various  places,  that  the  court  have 
control  over  the  record.  You  gentlemen  might  say 
the  record  shows  certain  things ;  that  something  that 
seems  very  important  to  me  may  not  come  in. 

I  think  this  group  of  instructions  and  the  instruc- 
tions on  Communism  fully  state  my  views,  and  I  am 
so  satisfied  with  [1255]  their  correctness,  that  they 
speak  for  themselves,  that  I  do  not  need  anything  in 
defense  of  them.  So  you  may  now^  without  interrup- 
tion, state  your  objections  to  these  groups  of  in- 
structions ;  and,  if  what  you  say  suggests  a  modifica- 
tion, I  will  say  so  at  the  end. 

Mr.  Selvin:  The  objection  which  extends  to  all  of 
Subdivision  V  is  that  it  is  irrelevant  to  the  issues  of 
fact  to  be  submitted  to  the  jury.  The  question  for 
the  jury  to  determine  is  whether  or  not  the  conduct 
complained  of  occurred,  and  in  the  form  it  is  now 
to  be  presented,  whether  or  not,  if  it  occurred,  the 
defendant  has  waived  its  rights  in  respect  to  that. 
The  question  of  what  the  plaintiff  ^s  rights  before  the 
Committee  might  have  been  are  not  involved  in  the 
question  of  whether  the  conduct  had  the  effect  com- 
plained of  and,  if  so,  whether  it  has  been  waived. 

We  object  further  upon  the  ground  that,  whatever 
may  be  the  technical  description  of  the  right  or  power 
of  a  person  to  precipitate  a  legal  test  by  refusing  to 
answer  a  question  before  a  committee,  the  fact  that 
a  refusal  to  answer  a  pertinent  question  is  a  criminal 
violation  of  the  law  of  the  United  States  and  is  not 
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included  in  the  discussion  of  the  rights  of  witnesses 
and  it  should  be  included  if  the  subject  is  to  be  fully 
stated  at  all. 

The  Court:  I  have  stated  that  the  refusal  may 
subject  them  to  contempt,  whether  contempt  is  an 
offense  or  not,  and  [1256]  the  jury  are  sufficiently 
instructed  that  contempt  proceedings  may  be  insti- 
tuted. And  there  was  some  stipulation  as  to  when 
there  could  be  contempt  and  I  gave  the  jury  instruc- 
tions during  the  course  of  the  trial  as  to  how  those 
are  instituted,  and  neither  of  you  suggested  any 
instructions,  and  I  believe  what  was  said  during  the 
course  of  the  trial  is  sufficient,  along  mth  the  refer- 
ence to  contempt,  to  indicate  that  a  man  may  be 
prosecuted  in  order  to  determine  whether  he  was 
warranted  in  answering  or  not.  As  a  matter  of  fact, 
I  say  that  he  may  decline  to  answer  in  order  to  test 
it  before  the  courts.  I  don't  have  to  say  how  he  has 
to  test  it.  All  right. 

]\Ir.  Selvin :  We  object  further  to  that  subdivision 
of  the  charge  on  the  ground  that  as  given  it,  in  effect, 
submits  to  this  jury  the  legal  question  as  to  whether 
or  not  what  Mr.  Cole  did  was  a  contempt  of  Congress 
as  distinguished  from  the  question  as  to  whether  or 
not  his  conduct,  whether  lawful  or  unlawful,  had 
the  effects  contended  for  it. 

The  Court:  That  is  contained  elsewhere  and  I 
can't  repeat  it  in  every  instruction,  in  60  pages  of 
instructions  that  took  nearly  two  hours  to  read. 

Mr.  Selvin:  And  we  object  to  the  instructions 
defining  political  activities  and  politics  upon  the 
grovmd  that  the  question  of  what  his  politics  or 
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political  activities  were  is  irrelevant  to  any  issue  of 
fact  which  is  to  be  submitted  to  [1257]  the  jury. 

Siibdivision  VII  of  the  charge,  the  question  of 
Communism — we  object  generally  to  so  much  of  the 
charge  as  does  any  more  than  tell  the  jury  that  it  is 
a  fact,  which  the  court  will  judicially  notice,  that 
there  is  a  noticeable  segment  of  the  population  of 
this  country  who  look  with  scorn,  contempt,  hatred 
and  ridicule,  upon  the  Communist  Party  and  its 
sympathizers.  Beyond  that,  any  instructions  as  to 
the  law  of  libel,  the  burden  of  proof  in  libel  cases, 
the  question  of  privilege  and  libel,  the  burden  upon 
the  alleged  defamer  or  any  other  person  to  prove  the 
truth  of  the  charge,  are  all  matters  completely  extra- 
neous to  any  issue  in  this  case. 

We  further  object  to  so  much  of  that  portion  of 
the  charge  as  tells  the  jury  that  the  defendant  has 
not  charged  the  plaintiff  with  being  a  Communist, 
and  call  attention  to  that  respect  to  the  fact  that  the 
notice  imposed  as  a  condition  of  reinstatement  a 
declaration,  under  oath,  that  he  is  not. 

The  Court:  That  is  a  question  for  the  court  to 
determine ;  not  the  jury.  They  are  permitted  to  deter- 
mine whether  the  suspension  was  justified.  I  am  to 
determine  whether  the  conditions  warranting  rein- 
statement have  been  complied  with. 

Mr.  Selvin :  I  understand  that  but,  as  your  Honor 
said  a  few  moments  ago,  the  notice  need  not  have 
been  prepared  in  legal  language ;  and,  if  the  question 
of  whether  or  not  we  [1258]  charge  Mr.  Cole  with 
being  a  Communist  is  of  any  relevancy  to  the  ques- 
tions to  be  submitted  to  the  jury,  then  the  notice  is 
suscepti1)le  of  the  interpretation  that,  by  saying,  be- 
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fore  we  would  take  him  l:)ack  to  work,  he  must  prove 
that  he  was  not,  which  is  the  equivalent  of  the  charge. 

The  Court :  If  that  is  the  equivalent  of  the  charee, 
it  is  the  first  time  it  has  been  stated  in  these  pro- 
ceedins:s  that  that  is  your  attitude  and,  if  so,  it 
should  have  been  said  to  the  court  and  iury.  You 
should  have  said  to  the  jury  that  is  your  interpreta- 
tion and,  not  having  said  it,  you  are  not  entitled  to 
have  me  bring  it  in  and  so  consider  it.  Furthermore, 
the  question  of  reinstatement  is  a  question  that  is  a 
part  of  the  judgment,  with  which  they  have  nothing 
to  do.  I  have  to  determine  whether  the  requirement 
for  compliance  was  reasonable,  was  warranted  and 
the  like,  and  that  is  not  a  question  of  opinion,  even 
as  suggested,  that  should  be  submitted  to  the  jury. 

Mr.  Selvin :  We  object  to  so  much  of  that  portion 
of  the  charge  as  discusses  the  legal  position  of  the 
Communist  Party  in  California,  particularly  in  view 
of  the  exclusion  of  the  evidence  offered  by  the  defend- 
ant to  show  that  the  Party  does,  in  fact,  advocate 
force  and  violence.  And  we  object  to  the  concluding 
portion  of  that  subdivision  of  the  charge  which  tells 
the  jury  that  they  should  not  speculate  about  the 
politics  or  political  affiliations  of  any  person  involved 
on  the  ground  that,  in  the  manner  given,  it  tends  to 
eliminate  from  the  consideration  of  the  jury  the 
question  of  what  the  effect  upon  the  public  was  or 
tended  to  be  in  respect  to  their  belief  as  to  Mr.  Cole's 
political  affiliations. 

The  Court :  That  instruction  was  modified  by  stat- 
ing they  must  determine  that  fact  upon  all  of  the 
evidence  in  the  case. 
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Mr.  Selvin:    I  think  that  concludes  the  objections 
which  we  have. 


*  *  *  * 


[1260] 


PROCEEDINGS  AFTER  OBJECTIONS 
TO  INSTRUCTIONS 

The  Court :    Ladies  and  2:entlemen  of  the  jury : 

As  a  result  of  the  conference  between  counsel  and 
the  court,  some  instructions  haA^e  been  modified  and 
I  will  reread  them  to  you  in  the  modified  form. 

We  have  also  made  changes  in  the  wordins:  of  the 
questions  and  shortened  one  of  them,  the  fourth  one. 
So  I  will  read  them  again. 

In  the  main  instructions  I  defined  certain  words, 
giving-  vou  their  meaning  and  stating  to  you  that  it 
is  for  you  to  determine,  from  all  the  evidence,  whether 
the  conduct  of  the  plaintiff  had  the  effect  or  tended 
to  have  the  effect  set  forth  in  the  notice  which  was 
based  on  the  Clause  5  of  the  contract,  which  has 
been  referred  to  as  the  morality  and  public  conduct 
clause. 

I  repeat,  in  modified  form,  the  summary  which  T 
gave  at  the  end  of  the  definitions  and  which  has  been 
modified : 

In  answering  the  special  interrogatories  which  will 
be  submitted  to  you,  you  must  determine  as  to  each 
whether  the  conduct  of  the  plaintiff  in  the  particular 
instance  referred  to — namely,  his  appearance  before 
the  Congressional  Committee — was  of  such  character 
that  you,  as  jurors,  can  say  that,  under  our  American 
standards  of  right  conduct,  it  did  shock  or  tend  to 
shock  and  offend  the  community  and/or  brought  the 
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plaintiff  or  tend  to  bring  the  plaintiff  into  public 
scorn,  hatred  or  contempt  as  herein  defined.  [1262] 

I  shall  reread  to  you  a  portion  of  the  instructions 
relating  to  the  rights  and  duties  of  parties  to  a  con- 
tract of  employment. 

In  performing  his  duties  under  the  contract,  the 
plaintiff  was  required  to  comply  substantially  with 
its  terms. 

To  apply  these  rules  to  the  facts  here:  The  plain- 
tiff Lester  Cole  was  employed  by  defendant  Loew's, 
Incorporated,  under  a  written  contract  of  employ- 
ment. That  contract  ran  until  November  15,  1949, 
with  certain  options.  Where,  as  here,  an  employer 
suspends  an  employee  during  the  term  of  his  con- 
tract, the  law  requires  the  employer  justify  that 
suspension  by  a  preponderance  of  the  evidence. 

In  this  case,  the  defendant  having  notified  the 
plaintiff  that  it  suspended  the  plaintiff  upon  the 
ground  that  he  so  conducted  himself  at  this  hearing 
and  in  connection  with  it  as  to  bring  himself  or 
tend  to  bring  himself  into  public  scorn,  hatred,  con- 
tempt or  ridicule,  or  shock  or  offend  or  tend  to  shock 
or  offend  the  community  or  prejudice  the  defendant 
or  the  industry  in  general,  they  must  show,  and  you 
must  be  convinced  by  a  preponderance  of  the  evidence 
that  STTch  was  the  case,  before  you  answer  the  first 
three  questions  propounded  to  you  in  the  affirmative. 

In  determining  whether  the  conduct  of  Lester  Cole 
had  such  effect,  or  if  it  had  any  such  effect,  you  are 
to  consider  only  the  period  between  October  30,  1947, 
and  December  [1263]  2,  1947.  This  only  means  that 
the  cause  for  suspension  must  have  existed  at  that 
time.  If  it  did  exist,  and  you  so  find,  then  you  may 
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consider  whether  it  continued  after  the  date  of  the 
notice. 

An  employer  cannot  penalize  an  employee  simply 
by  claiming  a  violation  of  a  contract  by  the  employee. 
In  order  to  justify  a  claim  of  violation  and  a  suspen- 
sion or  other  penalty  by  the  contract,  the  employer 
must  show  that  the  employee's  act  charged  as  viola- 
tion was  done  or  committed  by  the  employee  and  that 
it  was  done  wilfully  and  intentionally.  Thus,  in  order 
to  find  that  the  plaintiff  so  conducted  himself  as  to 
bring  himself  into  public  scorn,  hatred,  contempt,  or 
ridicule,  or  to  shock  the  community  or  prejudice  the 
defendant,  or  that  the  conduct  had  such  tendency,  you 
must  find,  from  all  the  evidence,  and  by  a  preponder- 
ance of  the  evidence,  that  his  conduct,  which  it  is 
charged  had  or  tended  to  have  that  effect,  was  wilful 
and  intentional. 

A  wilful  act  is  an  intentional  act.  It  does  not  neces- 
sarily imply  any  evil  intent  on  the  part  of  the  em- 
ployee or  malice  on  his  part.  It  does  not  necessarily 
imply  anything  blamable  or  any  ill  will  or  wrong 
toward  the  other  party,  or  perverseness  or  moral 
delinquency,  but  merely  that  the  thing  done  or 
omitted  to  be  done  was  done  or  omitted  intentionally. 
It  amounts  to  nothing  more  than  this :  That  the  per- 
son knows  what  he  is  doing,  intends  to  do  what  he  is 
doing,  and  is  a  [1264]  free  agent  when  he  does  it. 

You  were  given  some  instructions  as  to  acts  and 
conduct  in  the  record  on  the  part  of  executives  of 
the  defendant  before  the  hearing  and  acts  and  con- 
duct, which  it  was  testified  to,  took  place  after  the 
hearing.  I  am  not  going  to  repeat  the  portion  relating 
to  any  acts  on  their  part  occurring  before  Mr.  Cole 
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went  to  Washington,  acts  which  deal  with  the  ques- 
tion as  to  whether  the  conduct  was  or  was  not  author- 
ized, but  I  will  repeat  the  instructions  as  to  conduct 
on  their  part  after  the  hearing.  They  are  brief  and 
I  shall  read  them  as  a  whole. 

You  are  instructed  that  even  if  an  employer  has 
the  right  to  suspend  an  employee  under  a  contract, 
he  may,  by  his  words  and  acts,  and  without  reference 
to  any  act  or  conduct  of  the  party  affected  thereby, 
waive  this  right.  A  waiver  is  such  conduct  of  the 
employer  as  shows  his  election  with  full  knowledge 
of  all  the  facts  and  of  his  rights  to  forego  the  right 
to  suspend,  which  he  might  otherwise  have  taken  or 
insisted  upon  under  the  contract.  Once  such  right 
is  waived  by  the  employer,  it  is  gone,  so  far  as  the 
conduct,  the  particular  conduct  is  concerned,  and 
cannot  be — 

I  think  I  wi[]  reread  that  last  sentence  because 
that  verb  *'is"  is  wrong.  It  was  not  in  the  text. 

Once  such  right  is  waived  by  the  employer,  with 
full  knowledge  of  all  the  facts  of  his  rights  in  the 
matter,  it  is  gone,  so  far  as  the  particular  act  con- 
cerned, and  cannot  [1265]  be  claimed  by  him,  except 
for  some  other  or  different  violation  by  the  employee. 

To  put  it  into  a  brief  sentence :  An  employer  know- 
ing of  an  employee's  conduct  and  of  his  rights  under 
the  circumstances,  and  which  might  warrant  suspen- 
sion or  termination  of  employment,  may  not  continue 
after  such  knowledge  to  employ  him  thereafter  and 
at  a  later  date  treat  the  employee's  conduct  as  a 
breach  of  his  obligation. 

So,  here,  if  you  find  that  when  Cole  came  back  from 
Washington,  Loew's  knew  of  Cole's  statements  and 
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conduct  before  the  House  Committee  in  Washington 
in  connection  with  the  particular  hearings,  and  knew 
fully  what  their  rights  were  under  the  circumstances, 
but  nevertheless,  put  him  back  to  work  and  accepted 
his  services  with  the  intention  of  accepting  Cole  as 
its  employee  under  the  employment  contract,  then 
I  instruct  you  that  Loew's  waived  the  right  to  rely 
upon  such  conduct  in  taking  action  against  Cole. 

As  to  these  questions,  the  existence  or  non-exivst- 
ence  of  authorization  before  Cole's  appearance  in 
Washington  and  the  existence  or  non-existence  of 
the  facts  claimed  as  waiver,  with  full  knowledge  of 
the  facts  and  the  rights  flowing  from  them,  after 
the  appearance,  the  burden  is  on  the  plaintiff  to  prove 
their  existence  or  the  existence  of  either  of  them  by 
a  preponderance  of  the  evidence. 

In  all  other  respects,  the  instructions  remain  as 
read  and,  in  the  w^ritten  instructions  which  you  will 
have  a  right  [1266]  to  have  sent  to  you,  you  will 
find  the  instructions  which  I  have  reread  to  you,  at 
the  proper  place  where  they  were  read  to  you  before 
and  in  the  form  in  which  they  were  read  to  you  finally, 
as  now. 

I  stated  to  you  that  the  form  of  the  questions  has 
been  changed.  So,  in  view  of  that,  T  will  give  to  you 
again  the  order  portion  of  the  instructions. 

Your  first  duty  upon  retiring  to  the  jury  room  will 
be  to  select  one  of  your  number  as  foreman. 

As  you  have  already  been  informed,  the  jury,  in 
federal  courts,  in  both  civil  and  criminal  cases,  is 
what  is  known  as  the  common  law  jury,  that  is,  it 
requires  unanimity  to  return  a  verdict.  In  that  re- 
spect, the  federal  law  differs  from  the  state  law.  In 
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the  state  court,  in  a  civil  case  such  as  this,  a  verdict 
could  be  returned  by  nine  persons  on  the  jury.  In 
this  case  the  verdict  of  the  jury  will  be  in  the  form 
of  questions  to  which  your  answers  must  be  given. 
All  of  you  must  agree  before  an  answer  can  be  given 
to  any  of  the  questions  in  the  special  verdict. 

The  form  of  special  verdict  which  has  been  pre- 
pared now  reads  as  follows:  [1267] 

**In  the  District  Court  of  the  United  States, 

"Southern  District  of  California, 

*' Central  Division 

'^  Civil  No.  8005-Y 

''LESTER  COLE, 

Plaintiff, 

vs. 

'^LOEW'S,  INCORPORATED,  a  Corporation,  et 
al.. 

Defendants. 

''SPECIAL  VERDICT 

"We,  the  jury,  duly  empaneled  and  sworn  to  try 
the  within  cause,  hereby  make  the  following  answers 
to  the  following  specific  questions: 
"Question  1: 

"Did  the  plaintiff  Lester  Cole,  by  his  statements 
and  conduct  before  the  House  Committee  on  Un- 
American  Activities,  in  connection  with  the  hearing 
held  by  said  Committee,  bring  himself  or  tend  to 
bring  himself  into  public  hatred,  contempt,  scorn  or 
ridicule  *? 

(Answer  "Yes'^  or  "No".) 

"Answer:     
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'^  Question  2: 

''Did  the  plaintiff  Lester  Cole,  by  his  statements 
and  conduct  before  the  House  Committee  on  Un- 
American  Activities,  in  connection  with  the  hearing 
held  by  said  Committee,  tend  to  shock,  insult  or  offend 
the  community?  [1268] 

(Answer ''Yes"  or ''No".) 

"Answer:     

"Question  3: 

"Did  the  plaintiff  Lester  Cole,  by  his  statements 
and  conduct  before  the  House  Committee  on  Un- 
American  Activities  in  connection  mth  the  hearing: 
held  by  said  Committee,  prejudice  the  defendant 
Loew's,  Incorporated,  as  his  employer  or  the  motion 
picture  industry  generally  ? 

(Answer  "Yes"  or  "No".) 

"Answer:     

"Question  4: 

"Did  the  defendant  Loew's,  Incorporated,  by  its 
conduct  towards  the  plaintiff,  subsequent  to  the  hear- 
ing, waive  the  right  to  take  action  against  him  by 
suspending  him  f 

(Answer  "Yes"  or  "No".) 

"Answer:     

"Dated  this  ....  day  of  December,  1948. 


Foreman." 

In  answering  these  questions  you  are  to  take  up 
each  question  separately. 

If  all  of  you  agree  that  question  No.  1  should  be 
answered  affirmatively,  you  will,  through  your  fore- 
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man,  insert  the  word  "Yes"  on  the  line  opposite  the 
word  ''Answer"  under  that  question.  [1269] 

If  all  of  you  agree  that  the  answer  to  that  question 
should  be  in  the  negative,  you  will  insert,  through 
your  foreman,  the  word  ''No"  at  the  place  opposite 
the  word  "Answer"  under  that  question. 

And  the  same  method  is  to  be  followed  as  to  each 
of  the  questions. 

The  proper  answer  which  you  give  to  each  of  the 
questions,  "Yes"  or  "No,"  is  to  be  inserted  by  your 
foreman  after  all  of  you  have  a,greed  as  to  the  answers 
to  be  given. 

"Whatever  your  answers  are  as  to  these  four  ques- 
tions, when  they  have  been  completed  and  the  proper 
answers  inserted,  after  each  of  the  four  questions, 
the  special  verdict  must  be  dated  at  the  place  indi- 
cated and  signed  by  your  foreman  and  returned  to 
this  court. 

Merely  for  the  sake  of  the  record,  gentlemen,  I 
am  going  to  repeat  the  question  again,  as  to  whether 
there  are  any  obiections  to  the  portions  of  the  instruc- 
tions I  have  reread  and  form  of  the  questions,  which 
have  not  been  heretofore  expressed  in  the  court  room 
by  either  side,  either  today  or  yesterday  when  we 
discussed  the  proposed  instructions  before  the  argu- 
ments to  the  jury?  If  so,  in  the  interests  of  economy 
of  time,  counsel  may  approach  the  bench  and  state 
for  the  record  any  additional  exceptions  which  are 
not  already  in  the  record. 

Mr.  Selvin:  We  have  no  additional  ones,  your 
Honor.  [1270] 

Mr.  Kenny:     The  plaintiff  has  none. 

The  Court:    All  right. 
*  »  *  * 
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[The  jury  then  retired  to  commence  its  de- 
liberations.] 

Bailiff  Fuller :    The  instructions  and  the  exhibits. 

The  Court:  All  riofht.  Let  the  exhibits  and  the 
instructions  be  sent  to  the  jnry. 

The  Clerk :    Do  you  wish  to  retype  some  of  these  ? 

The  Court:  N'o,  they  can  read  the  handwritino;. 
I  have  retyped  [1274]  most  of  those  that  are  badly 
scarred.  If  they  find  difficulty — our  jurors  here  are 
used  to  makiufi^  requests  and  I  think  if  they  have  a 
request,  we  will — 

The  Clerk :    Did  they  ask  for  the  exhibits,  too  ? 

Bailiff  Fuller:    They  asked  for  the  exhibits,  yes. 

The  Clerk:  Is  there  any  point,  your  Honor,  in 
sending  the  phonographic  record  to  them  ? 

The  Court:    No,  no.  They  don't  want  entertain- 
ment. 
*  *  *  *  [1275] 

The  Court:  Just  a  moment.  Let  the  record  show 
that  the  court  has  sent  to  the  jury  the  instructions 
and  the  exhibits,  oher  than  the  phonograph  records. 

Mr.  Selvin :    And  the  film. 

The  Clerk :  The  ones  that  were  marked  for  identi- 
fication. 

The  Court :  I  have  a  clerk  that  corrects  me.  You 
don't  have  one  that  stands  at  your  side.  He  doesn't 
even  want  a  compliment. 

The  Clerk:  The  exhibits  that  were  marked  for 
identification  [1276]  have  been  removed,  and  only 
those  that  were  in  evidence  went  there. 

Mr.  Selvin :    I  understand  that  neither  the  phono- 
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graph  records  nor  the  film  have  been  sent  to  the  jury. 
The  Court:    That  is  correct.  And  the  exhibits  are 
the  exhibits  actually  in  e^ddence  and  not  those  marked 
for  identification. 

*  *  *  * 

The  Clerk:  Court's  Exhibit  No.  1,  beins:  that 
memorandum,  is  also  retained.  It  is  not  sent. 

The  Court:  I  don't  think  you  want  me  to  send 
that  brief  of  theirs  in.   [1277] 

Mr.  Walker :    It  is  not  my  desire. 

The  Court:    You  do  not? 

Mr.  Kenny:    No. 

*  *  *  *         "  |-1278] 

(At  the  hour  of  6 :55  p.m.  on  Friday,  Decem- 
ber 17,  1948,  the  jury  returned  into  court.) 

The  Court:  Let  the  record  show  that  the  jury  is 
in  the  box.  The  cause  on  trial. 

(Case  called  by  clerk.) 

The  Court:     Ladies  and  gentlemen  of  the  jury, 
have  you  arrived  at  a  verdict  ? 
The  Foreman:    We  have;  yes. 

*  *  *  * 

The  Court :    The  clerk  mil  read  the  verdict. 

The  Clerk:  ^'In  the  District  Court  of  the  United 
States,  Southern  District  of  California,  Central 
Division. 

** Lester  Cole,  Plaintiff,  vs.  Loew's,  Incorporated, 
a  Corporation,  et  al.,  Defendant.  Civil,  No.  8005- Y. 
^'Special  verdict. 
"We,  the  jury,  duly  empaneled  and  sworn  to  try 
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the  within  cause,  hereby  make  the  following  answers 
to  the  following  specific  questions: 

''Question  1:  [1281] 

''Did  the  plaintiff  Lester  Cole,  by  his  statements 
and  conduct  before  the  House  Committee  on  Un- 
American  Activities,  in  connection  with  the  hearing 
held  by  said  Committee,  bring  himself  or  tend  to 
bring  himself  into  public  hatred,  contempt,  scorn 
or  ridiculed  (iVnswer  'yes'  or  'no'.) 

"Answer:     No. 

"Question  2: 

"Did  the  plaintiff  Lester  Cole,  by  his  statements 
and  conduct  before  the  House  Committee  on  Un- 
American  Activities,  in  connection  with  the  hearing 
held  by  said  Committee,  tend  to  shock,  insult  or 
offend  the  community?  (Answer  'yes'  or  'no'.) 

"Answer:     No. 

"Question  3: 

"Did  the  plaintiff  Lester  Cole,  by  his  statements 
and  conduct  before  the  House  Committee  on  Un- 
American  Activities  in  connection  with  the  hearing 
held  by  said  Committee,  prejudice  the  defendant 
Loew's,  Incorporated,  as  his  employer  or  the  motion 
picture  industry  generally?  (Answer  'yes'  or  'no'.) 

"Answer:     No. 

"Question  4: 

"Did  the  defendant  Loew's,  Incorporated,  by  its 
conduct  towards  the  plaintiff,  subsequent  to  the  hear- 
ing, waive  the  right  to  take  action  against  him  by 
suspending  him?  (Answer  'yes'  or  'no'.)  [1282] 

"Answer:    Yes. 

"Dated  this  17th  day  of  December,  1948.       '      " 

"Mrs.  Hazel  B.  Olney,  Foreman." 
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Ladies  and  gentlemen  of  the  jury,  is  this  your 
Terdict  as  read? 

The  Court :  Repeat  it  as  to  each  of  the  questions 
asked. 

The  Clerk:  Ladies  and  gentlemen  of  the  jury,  is 
this  verdict  as  presented,  with  reference  to  Question 
1,  the  verdict  of  each  of  you? 

The  Jury :    It  is. 

The  Clerk :    So  say  you  all  ? 

The  Jury:   It  is. 

The  Clerk :  Ladies  and  gentlemen  of  the  jury,  is 
this  your  verdict,  as  presented,  with  reference  to 
Question  No.  2,  the  verdict  of  each  of  you? 

The  Jury:    It  is. 

The  Clerk :    So  say  you  all  ? 

The  Jury:    Yes. 

The  Clerk :  Ladies  and  gentlemen  of  the  jury,  is 
this  your  verdict,  as  presented,  with  reference  to 
Question  No.  3,  the  verdict  of  each  of  you  ? 

The  Jury :   It  is. 

The  Clerk :    So  say  you  all  ? 

The  Jury:    Yes. 

The  Clerk :  Ladies  and  gentlemen  of  the  jury,  with 
reference  [1283]  to  Question  No.  4,  is  it  the  verdict 
of  each  of  you? 

The  Jury :    It  is. 

The  Clerk :    So  say  you  all ? 

The  Jury :    It  is. 
*  *  *  *  [1284] 

The  Court:  The  clerk  will  enter  and  record  the 
verdict.  Ladies  and  gentlemen  of  the  jury,  I  desire  to 
thank  you  for  your  service  in  this  case.  The  case 
has  taken  a  good  deal  of  your  time  and,  because  of 
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the  exigencies  of  the  case  and  because  [1285]  of  the 
approach  of  the  holiday  season,  it  was  necessary  to 
vrorjv  lons^er  hours  than  we  usually  are  aerustomod 
to  have  juries  work.  You  have  been  very  patient 
during  the  case;  you  have  been  very  attentive;  you 
have  even  been  good-natured  when  we  have  kept 
you  out  hours  at  a  time  and  sometimes  called  you  in 
just  for  a  few  minutes'  session  in  the  morning  and 
half  an  hour  in  the  afternoon.  But  the  case  was  of 
such  character  that  it  required  long  and  elaborate 
conferences,  some  of  them  in  chambers  and  some  of 
them  in  open  court,  outside  of  your  presence.  The 
time  you  have  taken  since  the  case  was  submitted  to 
you,  four  hours  at  a  minimum,  shows  that  your 
answers  are  the  result  not  of  snap  judgment  but 
that  you  have  arrived  at  the  conclusion  of  the  case 
by  deliberation  with  your  fellow  jurors,  with  the 
exhibits  in  front  of  you.  The  next  step  is  mine,  in 
the  light  of  the  verdict  which  you  have  returned. 

The  cause  is  set  for  further  hearing  for  Monday 
at  10:00  o'clock,  at  which  time  counsel  for  both  sides 
will  discuss  with  the  court  the  legal  implications  of 
your  findings  and  the  type  of  judgment  that  should 
be  made,  because,  as  I  have  told  you  before,  this  is 
different  from  the  ordinary  case  where  the  jurors 
are  called  upon  to  decide  a  case  for  the  plaintiff  or 
for  the  defendant.  *  *  *  [1286] 

[Endorsed]  :  Filed  Jan.  27,  1949.  [1287] 

December  20,  1948 

The  Court:    Proceed,  gentlemen. 
Mr.  Selvin:     The  plaintiff's  counsel  are  looking 
at  us  sort  of  expectantly.  I  don't  know  that  there  is 
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anything  for  the  defendant  to  say  at  this  stage  of 
the  proceeding. 

The  Court:  As  T  understand  it,  you  made  the 
statement  the  other  day  there  is  no  additional  testi- 
mony to  be  presented.  Has  either  of  you  changed  your 
minds  since  that  time? 

Mr.  Selvin:    ^o,  sir. 

Mr.  Katz :    No,  sir. 

The  Court :  T  v,n\\  hear  any  arguments  you  desire 
to  present  and,  of  course,  the  plaintiff  has  the  open- 
ing and  he  may  say  anything  he  desires,  and  then  T 
will  hear  from  the  defendant.  T  have  the  entire  day, 
gentlemen.  T  cleared  the  calendar  purposely  so  we 
will  be  absolutely  free  to  close  this  case.  As  it  is,  it 
is  suspended  in  the  air  and  we  have  to  close  it. 

Proceed. 
*  *  *  * 

Mr.  Katz:  T  wanted  to  say  Avith  respect  to  that 
latter  point  that  there  is  now  in  evidence  and  before 
your  Honor  the  declaration  of  policy,  which  indicates 
more  clearly  than  any  mass  testimony  the  existence 
of  what  is  an  impediment  to  the  free  opportunity  of 
a  screen- writer,  in  the  class  of  Mr.  Cole,  at  this  time 
to  getting  other  employment.  And  we  think  that,  at 
a  minimum,  we  are  entitled,  if  the  court  follows 
the  findings  of  fact  of  the  iiiry,  to  a  decree  which  is 
substantially  as  follows :  As  we  see  it,  the  provisions 
of  the  Labor  Code,  in  effectuating  a  public  policy 
for  this  State,  are  not  unlike  the  provisions,  in 
another  context,  of  the  Wagner  Act.  And,  while  it 
is  true  that  in  the  ordinary  relationship  of  employer 
and  employee,  where  one  has  breached  specific  per- 
formance, a  mandatory  injunction  can  necessarily 
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follow,  where  the  breach  is  one  private  in  nature, 
where  the  problem  involved  enters  into  the  area  of 
public  policy,  we  think  the  court  can  enter  a  decree 
in  one  of  the  following  two  ways,  either  compelling 
the  reemployment  of  Mr.  Cole  or,  if  they  fail  to  do 
so,  requiring  them  to  pay  to  him  the  compensation 
so  long  as  he  remains  ready,  able  and  willing  to  work 
for  them.  And,  in  addition,  and  this  is,  we  think, 
necessary,  if  the  equitable  powers  of  this  court  are 
to  be  exercised,  that  there  should  be  an  injunction 
enjoining  and  restraining  the  defendant  from  inter- 
fering with  Mr.  Cole's  efforts  to  work  elsewhere. 
We  think  that  the  public  policy  problem  which  is 
here  involved  places  this  issue  on  a  plane  where  it 
is  not  dissimilar  from  that  already  found  in  the 
Wagner  Act,  and  that,  under  Sections  1101  and  1102 
of  the  Labor  Code,  to  effectuate  the  public  policy  of 
the  State,  it  is  possible  that  the  court  direct  a  decree 
requiring  them  to  reinstate  Mr.  Cole  pursuant  to  the 
terms  of  that  contract,  and  that,  in  addition,  and  in 
any  event,  they  be  enjoined  and  restrained  from  in 
any  manner  either  acting  alone  or  acting  in  conjunc- 
tion with  anyone  else — directed,  of  course,  only  at 
Loew's — but  enjoining  Loew's,  either  alone  or  in 
concert  with  anyone  else,  from  interfering  with  Mr. 
Cole's  efforts  to  obtain  employment,  if  they  will  not 

reemploy  him. 
*  *  *  * 

Mr.  Selvin :  The  verdict  of  the  jury  in  this  case 
has  not  changed  the  form  of  action,  has  not  broadened 
its  scope,  has  not  enlarged  the  issues  any.  This  was 
an  action  in  which  Lester  Cole  sought  to  have  a 
declaration  as  to  his  rights  under  the  contract.  The 
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jury  has  found  certain  facts  upon  which  his  rights 
are  predicated.  Before  the  plaintiff  had  the  verdict 
of  the  jury,  they  were  quite  insistent  and  the  court 
agreed  this  was  an  action  on  a  contract  only  and 
that  nothing  was  involved  but  the  very  simple  propo- 
sition of  Mr.  Cole's  rights  under  this  single  contract. 
Now  that  they  have  favorable  findings,  we  suddenly 
find  the  effort  to  transform  and  get  a  determination 
of  the  propriety  of  the  so-called  Waldorf  policy,  an 
issue  as  to  which  the  defendant  was  not  permitted  to 
make  his  proof. 

Mr.  Cole  has  taken  the  position  throughout  this 
case  he  was  not  discharged ;  that  his  contract  was  not 
terminated ;  that  he  was  suspended  by  a  notice  which, 
for  various  reasons,  was  an  invalid  notice,  and  he 
sought,  in  effect,  a  declaration  that  the  notice  was 
invalid  because  the  grounds  upon  which  it  purported 
to  rest  did  not  exist.  And  that,  in  substance,  it  seems 
to  me,  is  a  cue  to  the  sort  of  relief  which  should  now 
be  granted,  he  having  obtained  a  determination  of 
the  facts. 

The  Court :  Leaving  aside  the  scope  of  your  relief, 
it  was  your  contention  and  you  sought  in  your  answer 
to  bring  out  the  fact,  which,  of  course,  did  not  require 
any  additional  proof  to  what  was  already  in  the 
rer-ord,  that,  whether  the  suspension  provision  ap- 
plied, what  took  place  was  a  termination  and  you 
nrcaipd  in  your  brief  that  it  was  a  termination 
and  that  it  was  not  the  subject  of  any  proof;  that 
it  was  a  question  of  legal  interpretation.  You  also 
argued  that,  whether  you  call  it  one  or  the  othei*, 
that  what  you  were  seeking  to  avoid  was  the  possibil- 
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ity  that  the  Statute  didn't  apply  and  they  might  have 
had  a  ground  for  discharging  him.  Of  course,  the 
finding  of  the  jury,  so  far  as  the  fact  is  concerned, 
and  assigning  that  I  adopt  it,  doesn't  talk  about 
suspension.  It  talks  about  the  doing  of  the  act  and  it, 
in  effect,  holds  that  the  doing  of  the  act  doesn't  come 
within  the  morals  clause.  Therefore,  the  legal  infer- 
ences to  be  drawn  are  not  closed  but  are  open. 

Mr.  Selvin:  I  understand  that  but  the  effect  of 
the  finding  is  simply  a  finding  that,  instead  of  Mr. 
Cole  being  in  default,  as  we  claim,  we  are  in  default. 
If  Mr.  Cole  wants  to  treat  our  default  as  a  termina- 
tion of  the  contract,  he  may  say  so,  but,  up  to  this 
moment,  no  such  interpretation  of  that  action  on  his 
part  has  been  vouchsafed,  and,  on  the  contrary,  he 
has  consistently  maintained  that  our  action,  which 
he  always  claimed  to  be  a  breach  of  the  contract,  had 
not  terminated  the  contract. 

There  is  no  question  about  the  fact  that  there  has 
never  been  a  formal  discharge.  There  is  a  question 
as  to  whether  the  refusal  on  the  part  of  Loew's  to 
employ  him  constituted  such  a  breach  as  to  bring 
about  a  termination  of  the  contract. 

The  Court :    That  is  up  to  him. 

Mr.  Selvin:  That  is  up  to  him  and  he  has  not 
accepted  it.  So  I  go  back  to  my — 

The  Court :  I  will  put  that  down  in  my  book.  You 
and  I  actually  agree  for  once. 

Mr.  Selvin:  So  far  as  Mr.  Cole  is  concerned,  who 
is  now  seeking  a  declaration  of  his  rights,  he  has  a 
contract,  still  in  effect,  which  has  not  been  terminated, 
with  respect  to  which  he  has  not  been  discharged. 
If  that  is  true,  he  is  not  required  to  go  out  and  seek 
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other  employment.  He  has  a  contract  of  employment. 
Because  that  is  true,  that  is  ended;  and  he  will  go 
back  to  work  in  half  an  hour. 

The  Court:  The  time  has  passed  for  any  settle- 
ment of  this  matter  by  agreement.  We  will  let  the 
facts  take  their  course  and  I  will  determine  it.  After 
that,  you  can  get  together  if  you  want  to.  I  am  not 
seeking  any  agreement.  Let's  go  on. 

Mr.  Selvin :  He  is  asking  the  court  to  declare  these 
rights  under  what  he  says,  and  what  up  to  the  present 
time  we  must  concede,  is  an  existing  contract ;  I  mean 
on  the  facts  now  found.  Under  that  contract,  there  is 
no  obligation  on  our  part  to  accept  Mr.  Cole's  services 
or  do  anything  except  pay  him  his  weekly  salary. 
We  are  not  required  to  use  him  or  assign  him  to 
anything.  We  are  not  required  to  employ  him  in  the 
sense  in  which  the  plaintiff  uses  the  word  ^'employ". 
And,  if  we  use  his  services,  then  certain  other  obliga- 
tions follow  with  respect  to  screen  credit,  which  are 
not  here  in  issue.  So  it  seems  to  me  the  extent  of  the 
matter  is  that  there  is  an  existing  and  effective  con- 
tract and  that  Mr.  Cole  is  entitled  to  a  declaration 
that  he  is  entitled  to  a  weekly  salary  pay  up  to  date 
and  his  contract  otherwise  continued  in  existence. 

The  Court:  I  think  you  are  in  error.  When  it  is 
a  matter  of  computation,  when  the  amount  is  known, 
and  it  is  not  a  question  of  damages,  judgment  to  that 
effect  can  be  entered.  That  is  the  rule  under  both  the 
State  law  and  under  the  Federal  law.  And,  whether 
I  consider  a  State  declaratory  ,iudgment  of  a  Federal 
Statute  in  a  judgment  of  this  kind,  I  would  order 
and  hold  not  only  that  he  is  entitled  to  it  but  I  would 
give  him  judgment  so  that  he  would  have  the  benefit 
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of  the  process  to  cover  it,  because,  if  that  were  true, 
your  company  could  take  the  position  that  was  merely 
a  declaration  of  right  and  he  would  have  to  bring  a 
separate  suit  to  enforce  collection.  That  is  not  the 
object  of  this  lawsuit.  If  that  were  true,  then  we 
would  be  in  the  same  position  as  the  Supreme  Court 
was  in  the  famous  Muskrat  case,  where  they  indicated 
that  declaratory  judgments  were  merely  declarations 
inthesi,  and  that,  because  there  was  no  coercive  power 
behind  the  judgments,  they  were  iuA^alid.  Justice 
Brandeis,  who  wrote  that  opinion,  changed  his  mind 
later  on.  Originally,  it  was  true  there  was  no  coercive 
action  behind  them,  but,  when  the  court  rendor?<  a 
judgment  which  can  be  transmuted  by  mere  mathe- 
matical computation  into  money,  the  court  has  the 
power  to  state  the  amount,  that  is,  order  it,  in  order 
to  2:ive  the  benefit  of  the  coercive  power  of  the  court. 
Otherwise,  Mr.  Cole  would  be  compelled  to  go  again 
to  court  and  seek  not  an  enforcement  of  this  judg- 
ment, which  he  can  get  by  going  to  the  clerk,  but  to 
seek  another  adjudication  because  he  has  no  judg- 
ment for  the  amount.  I  am  absolutely  convinced  that 
in  this  case  I  can  render  a  judgment  for  the  amount 
due  as  of  today  and  order  execution  issued  in  that 
amount.  Go  ahead. 

Mr.  Selvin :  Whether  it  is  in  the  form  of  a  coercive 
or  declaratory  judgment  doesn't  negate  the  fact  that 
the  declaration  or  the  coercive  declaration  in  respect 
to  money  due  him,  under  the  present  circumstances 
of  the  validity  of  the  contract,  are  the  limits  to  which 
this  declaration  can  go. 

The  Court:  That  is  true  but  this  was  not  merely 
a  declaration.  It  was  also  an  action  for  equitable 
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relief  and,  as  a  part  of  the  equitable  relief,  the  court 
has  power  upon  the  same  facts  or  additional  facts 
to  order  things  which  it  could  not  do  under  the 
declaration  part. 

Mr.  Selvin:  So  far  as  the  equitable  relief  is  con- 
cerned, I  assume  your  Honor  refers  to  an  injunction. 
The  plaintiff  put  in  no  additional  evidence  on  the 
injunction  and,  accordingly,  the  defendant  has  not. 
A  mandatory  injunction  compelling  a  performance 
of  this  contract  is,  if  it  is  permissible  at  all,  cer- 
tainly not  permissible  on  the  present  record.  It  hasn't 
been  shown  that  the  injury  is  irreparable  or  that 
damages  would  be  inadequate.  In  fact,  there  is  no 
question  of  damages  in  the  case  because,  iinder  the 
first  declaration  your  Honor  must  make,  the  contract 
must  be  declared  an  existing  contract.  There  is  no 
showing,  such  as  would  be  required  under  the  law  of 
California,  sufficient  to  justify  an  injunction  against 
a  breach  of  contract.  That  is  all  that  is  involved  here 
so  far  as  Loew's  is  concerned.  Upon  findings  that 
Loew's  has  breached  its  contract,  an  injunction  would, 
in  effect,  enjoin  a  continuation  of  that  breach.  The 
California  law  is  well  settled  that,  with  certain  ex- 
ceptions, an  injunction  will  not  lie  to  enjoin  tlu' 
breach  of  a  contract,  and  those  exceptions  have  not 
been  made  out  in  this  case.  There  hasn't  been  any 
proof,  assuming  that  the  Lumley  vs.  Guy  exception 
is  applicable  to  this  case,  that  Mr.  Cole's  ser^dces 
are  unique  or  special,  or  whatever  the  adjectives  are 
in  that  section.  There  has  been  no  showing  that,  so 
far  as  this  contract  is  concerned,  he  is  irreparably 
injured  and  that  the  damages  are  not  adequate.  Is 
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the  court  going  to  take  over  the  monitorship  of  this 
contract  ? 

The  Court:  We  have  that  power.  Many  a  time  I 
have  exercised  it  and  have  been  surprised  as  to  what 
happened.  You  must  do  so  in  the  State  court.  The 
injunction  is  an  answer  to  a  proceeding,  just  like  a 
receivership  in  the  Federal  courts. 

In  the  Federal  courts,  both  receivership  and  in- 
junction are  answers  in  themselves  and  we  have  very 
great  power  to  maintain  jurisdiction. 

Likewise,  in  a  case  that  involved  a  lot,  almost  as 
much  feeling  as  this  case,  the  famous  case  of  Savage 
against  Lorraine,  which  went  to  the  Circuit  Court 
at  least  five  times,  there  was  every  possible  writ, 
they  tried  to  mandamus  me,  prohibition  me  and  do 
everything  in  the  world,  and  in  that  particular  case, 
in  order  to  terminate  it,  I  determined  the  rights  under 
a  partnership  agreement  and  it  occurred  to  me  that 
the  real  determination  of  the  lawsuit  might  end  that 
controversy  and  breed  others,  so  T  put  in  the  memo- 
randum that  T  filed  on  the  findings  a  small  clause, 
the  meaning  of  which  wasn't  apparent  to  anyone  but 
myself,  I  put  in  the  fact  that  T  retained  jurisdiction 
in  the  future  to  deal  with  situations  as  they  arise 
and  either  by  injunction  or  by  receivership  and  the 
like,  see  that  the  decree  was  complied  with.  It  was 
the  most  salutary  thing,  so  far  as  the  litigants  were 
concerned,  that  could  have  been  thought  of,  because 
riecht  after  I  held  that  Mr.  Savage  was  merely  a 
trustee,  and  between  the  time  I  announced  the  de- 
cision and  the  time  of  formal  findings,  he  put  him- 
self in  control  of  the  corporation,  which  he  could  do 
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without  the  violation  of  any  order,  and  loaned  him- 
self money  and  took  such  a  hold  of  the  affairs  of  the 
corporation  as  to  have  made  my  decree  nugatory. 
So,  immediately,  attorneys  taking  advantage  of  that 
statement,  brought  further  action  and  T  issued  an 
injunction  and  appointed  a  receiver,  with  the  result 
that  I  ran  that  plant  for  a  period  of  three  years  while 
they  were  litigating. 

I  am  merely  indicating  that  as  to  the  extent  of 
powers  that  we  have  in  the  Federal  courts.  We  are 
not  governed  by  the  limitations  of  the  old  French 
Bank  case  and  of  blessed  or  unblessed  memory  which 
ties  the  hand  of  a  State  n^dge  in  these  matters. 

We  have  the  great  equity  power  of  the  chancellor, 
that  the  chancellor  had,  and  you  remember  the  old 
saying,  the  reach  of  equity  is  as  long  as  the  chancel- 
lor's foot,  or  something  like  that,  which  we  were 
taught. 

So,  when  it  comes  to  injunction,  T  am  not  bound 
by  what  the  law  of  California  is,  because  that  is  a 
remedy  and,  mind  you,  on  the  remedy,  the  moment 
you  get  into  this  court,  the  only  thing  T  am  bound  by 
is  the  substantive  law  of  contracts,  but  anything  relat- 
infr  to  the  remedy,  to  the  extent  of  the  relief  to  be 
granted  by  our  own  rules  and  not  by  the  rules  of  the 
State  courts  of  California. 

Mr.  Selvin :  But  you  cannot  by  the  breadth  of  the 
Federal  remedy  enlarge  Mr.  Cole's  substantive  rights 
under  the  laws  of  California. 

The  Court:  So,  many  a  time,  not  only  in  the 
United  States  but  in  the  history  of  law,  great  rights 
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have  been  affected  by  change  of  remedy.  To  illustrate, 
for  instance,  the  greatest  thing  that  happened  in  the 
law  of  libel,  in  England,  was  a  change  of  remedy, 
the  law  which  allowed  the  jurors  in  criminal  cases 
to  be  the  judges  of  the  law  and  the  facts.  The  greatest 
blow  was  struck  for  free  speech  when  that  little 
remedy  was  enacted,  and  there  are  many  other  in- 
stances where  remedies  have  had  that  effect.  That  is 
Avhy  modern  students  do  not  speak  disparaginglv  any 
more,  contemptuously.  This  affects  remedies  and  not 
rights. 

Remedies  are  very  substantial  and  may  affect 
rights.  Mr.  Justice  Douglas,  in  his  last  book,  "I  Am 
An  American",  has  a  lecture  that  he  gave  on  the 
importance  of  remedies  in  maintaining  the  rights  of 
citizens,  and  every  modern  student  realizes  that. 

Mr.  Selvin :  Well,  T  think  I  have  indicated  to  your 
Honor  our  ideas. 

The  Court:  Well,  T  am  not  interrupting  you.  T 
want  to  set  ourselves  right  as  to  what  I  consider  as 
to  what  part  of  the  law  of  the  State  is  binding  on 
me  and  what  is  not,  and  give  you  an  opportunity  to  set 
me  right.  You  convinced  me  several  times  during  the 
course  of  this  trial  that  I  was  wrong,  and  I  adopted 
your  view,  even  to  the  last  moment ;  T  adopted  your 
view  as  to  the  form  of  the  three  questions.  So,  my 
making  the  statement  is  merely  to  show  what  is  in 
my  mind,  because  it  is  the  only  opportunity  that  you 
will  have,  now,  to  set  me  right. 

Mr.  Selvin :  Well,  I  will  repeat  in  somewhat  dif- 
ferent form  that  if,  as  we  maintain,  and  T  think 
correctly,  the  sole  mandatory  obligation,  that  is,  the 


978  Loew's  Incorporated  vs. 

sole  unconditional  obligation  of  Loew's  toward  Mr. 
Cole,  under  this  contract,  is  to  pay  him  his  weekly 
salary  so  long  as  he  is  ready,  willing  and  able  to 
perform,  that  right  cannot  be  enlarged  into  anything 
more,  regardless  of  how  broad  the  Federal  equity 
power  is,  in  my  opinion. 

I  think  I  have  indicated  the  gist  of  our  analysis 
of  the  situation  on  the  present  findings  and  indicated 
to  what  extent  I  think  the  court  should  declare  the 
rights  of  the  parties,  and  our  general  objections  to 
the  sudden  and  unlimited  expansion  which  the  plain- 
tiff seeks  to  bring  to  pass  in  this  case. 

And  with  that,  I  think  the  matter  may  be  sub- 
mitted so  far  as  the  defendant  is  concerned. 
*  *  *  * 

The  Court:  The  court  will  adopt  as  his  own  the 
findings  of  the  jury  returned  on  the  special  verdict 
contained  in  the  answers  to  the  four  questions  pro- 
pounded and,  on  the  basis  of  those  answers  and  the 
findings  which  are  implicit  in  the  answers,  the  court 
will  make  the  following  findings  and  declarations: 

The  Court  Finds  that  the  notice  of  December  2, 
1947,  by  Loew's,  Incorporated,  suspending  the  em- 
ployment of  the  plaintiff  for  the  reasons  therein 
indicated  is  null  and  void;  that  the  ground  therein 
stated,  the  appearance  before  the  Committee,  was 
not  a  ground  for  the  order  of  suspension;  that  the 
action  of  the  plaintiff,  when  appearing  before  the 
Committee  and  his  entire  conduct  with  relation  to 
the  hearings,  either  before  or  at  or  about  the  time, 
were  within  his  rights  and  did  not  constitute  a  breach 
on  his  part  of  Clause  5  of  the  contract  which  has 
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been  designated  as  the  public  relations  morality 
clause,  or  any  other  portion  of  the  contract;  that 
it  was  not  a  ground  for  suspension  or  for  termina- 
tion of  the  contract ;  that  no  other  ground  was  stated 
in  the  notice  and  none  has  been  shown  to  exist ;  and 
I  Will  Find  that  at  that  time  no  ground  existed 
for  the  suspension  or,  rather,  for  the  temporary 
termination,  if  I  might  call  it  that,  or  the  termina- 
tion of  the  contract  between  the  plaintiff  and  the 
defendant. 

The  Court  Finds  that  plaintiff  is  entitled  to  receive 
from  the  defendant  the  salary  which  has  not  been 
paid  to  him  since  the  notice  of  suspension,  at  the 
rate  of  $1,350  per  week,  to  the  present  time  and  until 
his  reinstatement. 

The  Court  Finds  that  the  notice  of  suspension  was 
a  breach  on  the  part  of  the  defendant  of  its  obliga- 
tions under  the  contract  and  a  breach  of  the  rights 
of  the  plaintiff  under  the  contract. 

The  defendant  will  be  ordered  to  reinstate  the 
plaintiff,  failing  which  it  is  to  continue  to  pay  to  him 
the  weekly  compensation  under  the  contract,  and 

The  court  will  retain  jurisdiction,  continuous  .iuris- 
diction,  for  the  purpose  of  entertaining  any  further 
proceedings  in  regard  to  the  future  actions  of  the 
plaintiff,  so  that  if  the  defendant  should  not  rein- 
state him,  the  plaintiff  need  not  resort  to  another 
action  in  order  to  recover  compensation  not  yet 
earned,  but  may  come  into  court,  as  is  permissible 
at  all  times  in  an  equity  case,  by  supplemental  ac- 
tion, which  is  now  permissible  in  the  Federal  court 
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even  without  supplemental  action,  and  have  judg- 
ment for  such  additional  sums  in  the  future  as  may 
become  due,  and  it  will  also  take  care  of  the  situation 
of  an  appeal,  should  there  be  an  appeal  in  this  case, 
because  otherwise,  if  the  judgment  merely  goes  to 
the  date  of  the  judgment,  it  takes  some  two  to  two  and 
a  half  years  to  decide  a  case  of  this  character  and 
of  its  magnitude  in  the  Circuit  Court  of  Appeals, 
and  large  sums  of  money  might  become  due  and  the 
plaintiff  might  be  compelled  to  seek  independent  ac- 
tion, as  these  amounts  become  due.  In  other  words, 
I  am  exercising  the  same  jurisdiction  that  the  State 
courts  exercise  when  they  are  dealing  with  a  continu- 
ous contract,  such  as  for  rent,  by  not  compelling  the 
plaintiff,  when  they  have  found  that  the  defendant 
has  breached  the  contract,  to  bring  a  suit  every  month 
to  collect  the  money;  and  under  the  equity  power,  I 
have  the  right  to  do  so,  and  the  judgment  should  be 
so  drawn  that  the  court  should  retain  the  power  until 
the  conclusion  of  the  contract  period. 

Injunction  will  issue  preventing  the  defendant 
from  continuing  in  effect  the  notice  of  suspension, 
and  I  will  require  them  to  enter  a  resolution  upon 
the  minutes  of  the  board  cancelling  the  effect  of  it 
and  declaring  the  suspension  at  an  end. 

Unless  there  are  other  matters  which  I  have  over- 
looked, or  as  to  which  either  of  you  desire  to  call 
to  my  attention,  that  will  be  the  general  nature  of 
the  findings  and  judgment  to  be  entered. 
*  *  *  * 
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CERTIFICATE 

We  hereby  certify  that  we  are  duly  appointed, 
qualified  and  acting  official  court  reporters  of  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California. 

We  further  certify  that  the  foregoing  is  a  true 
and  correct  transcript  of  the  proceedings  had  in  the 
above-entitled  cause  on  the  dates  specified  therein, 
and  that  said  transcript  is  a  true  and  correct  tran- 
scription of  our  stenographic  notes,  respectively. 

Dated  at  Los  Angeles,  California,  this  29th  day  of 
March,  A.D.,  1949. 

/s/  HENRY  A.  DEWING, 
/s/  THOMAS  B.  GOODWILL, 
/s/  SAMUEL  GOLDSTEIN, 
/s/  ROSS  REYNOLDS, 
/s/  J.  D.  AMBROSE, 

Official  Reporters. 

[Endorsed]  :  Piled  Jan.  11,  1949. 


[Endorsed]:  No.  12222.  United  States  Court  of 
Appeals,  for  the  Ninth  Circuit.  Loew's,  Incorpo- 
rated, a  Corporation,  Appellant,  vs.  Lester  Cole, 
Appellee.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  Southern  Dis- 
trict of  California,  Central  Division. 

Filed  April  7,  1949. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  12222 

LOEWS,  INCORPORATED, 

Appellant, 
vs. 
LESTER  COLE, 

Appellee. 

APPELLANT'S  STATEMENT  OF  POINTS 
INTENDED  TO  BE  RELIED  UPON 

Pursuant  to  Rule  19,  subd.  6,  Loew's,  Incorpo- 
rated, appellant  herein,  hereby  state  the  points  upon 
which  it  intends  to  rely  in  the  appeal  herein  as 
follows : 

1.  The  District  Court  erred  in  its  rulings  on  the 
admission  and  exclusion  of  evidence  in  the  following 
respects : 

(a)  In  not  permitting  the  witness  Louis  B.  Mayer 
to  testify  to  the  reasons  for  his  approval  of  the  state- 
ment of  policy  adopted  by  appellant  and  others  on 
November  24,  1947. 

(b)  In  not  permitting  e^ddence  of  the  conduct, 
testimony  and  activities  before  the  House  Committee 
on  Un-American  Activities  of  all  of  the  ten  so-called 
unfriendly  witnesses ;  and  in  limiting  such  evidence 
to  the  conduct,  testimony  and  acts  of  appellee. 

(c)  In  permitting  the  appellee  Lester  Cole  to 
testify  that  he  could  not  work  elsewhere  during  the 
period  of  suspension. 
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(d)  In  not  permitting  the  appellee  Lester  Cole  to 
be  cross-examined  in  respect  of  the  asserted  bias 
and  enmity  of  one  James  J.  McGuinness  toward  the 
witness. 

(e)  In  limitins:  and  curtail  ins:  the  cross-examina- 
tion of  appellee  Lester  Cole  in  respect  of  the  im- 
portance to  him  of  Louis  B.  Mayer's  approval  of  his 
conduct. 

(f)  In  limiting  and  curtailing  the  cross-examina- 
tion of  appellee  Lester  Cole  in  respect  of  his  knowl- 
edge at  the  time  of  his  appearance  before  the  House 
Committee  on  Un-American  Activities,  of  the  pur- 
poses and  objects  of  Communism  and  the  Commu- 
nist Party,  of  the  state  of  public  opinion  with  respect 
thereto,  and  the  reasons  which  prompted  him  to 
conduct  himself  as  he  did  before  that  Committee. 

(g)  In  limiting  and  curtailing  the  cross-examina- 
tion of  appellee  Lester  Cole  in  respect  of  member- 
ship in  the  Communist  Party. 

(h)  In  limiting  and  curtailing  the  cross-examina- 
tion of  appellee  Lester  Cole  in  respect  of  the  matters 
which  he  took  into  consideration  and  the  possible 
consequences  to  which  he  adverted  before  conducting 
himself  as  he  did  before  the  House  Committee  on 
Un-American  Activities. 

(i)  In  limiting  the  cross-examination  of  appellee 
Lester  Cole,  and  the  evidence  generally,  to  justifica- 
tion of  appellant's  alleged  wrongful  breach  of  con- 
tract upon  the  precise  grounds  specified  in  the  notice 
of  suspension  and  not  permitting  justification  on  any 
ground  which  in  fact  existed. 
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(j)  In  not  permitting  evidence  to  be  introduced 
by  appellant  as  to  the  reasons  for,  and  the  facts  and 
information  upon  which  was  based,  the  statement  of 
policy  adopted  by  appellant  and  others  with  respect 
to  the  employment  of  Communists  or  of  persons  who 
refused  to  disclose  whether  or  not  they  were  Com- 
munists, while  at  the  same  time  permitting  appellee 
to  introduce  evidence  of  the  adoption  of  such  a  policy 
and  to  characterize  it  as  a  *' blacklist". 

(k)  In  permitting  appellee  to  introduce  evidence 
of  payment  of  salary,  conversations  with  officers  of 
appellant,  and  other  alleged  acts  of  waiver  and  con- 
donation. 

(1)  In  not  permitting  appellant  to  introduce  evi- 
dence of  the  facts  and  information  upon  which  it 
based  the  suspension  complained  of. 

(m)  In  not  permitting  appellant  to  introduce  evi- 
dence of  the  state  of  public  opinion  with  respect  to 
Communism,  the  Communist  Party,  appellee's  con- 
duct before  the  House  Committee  on  Un-American 
Activities,  and  appellee's  membership  in  the  Commu- 
nist Party. 

(n)  In  not  permitting  appellant  to  introduce  evi- 
dence of  the  unlawful  objects  and  activities  of  the 
Communist  Party. 

(o)  In  not  permitting  appellee  to  be  cross-ex- 
amined as  to  whether  he  was  in  fact  a  member  of  the 
Communist  Party. 

2.  The  District  Court  erred  in  refusing  to  give 
appellant's  requested  instruction  munber  7. 
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3.  The  District  Court  erred  in  charging  the  jury, 
upon  its  own  motion  or  at  appellee's  request,  that: 

(a)  Appellee's  conduct  was  a  breach  of  the  em- 
ployment contract  only  if  it  actually  brought  him  into 
public  scorn,  contempt,  hatred  or  ridicule,  as  dis- 
tinguished from  tending  to  have  that  effect. 

(b)  Appellee's  conduct,  if  otherwise  lawful,  would 
not  be  a  breach  of  the  employment  contract. 

(c)  Whether  appellant,  as  a  matter  of  law,  had 
justification  for  suspending  appellee  was  for  the  jury 
to  decide. 

(d)  Whether  appellee's  conduct,  as  a  matter  of 
law,  amounted  to  a  breach  of  the  employment  contract 
was  for  the  jury  to  decide. 

(e)  The  jury  could  consider  and  determine  the 
question  of  asserted  waiver  by  appellant  of  appellee's 
breach  of  contract;  or  of  any  estoppel  of  appellant 
to  assert  a  breach. 

(f )  In  determining  the  question  of  waiver  the  jury 
might  consider  evidence  of  the  parties'  acts  prior  to 
the  commission  of  the  alleged  breach  of  contract. 

(g)  Consideration  of  the  grounds  of  justification 
was  confined  to  the  grounds  specified  in  the  notice 
of  suspension. 

(h)  Good  faith  was  essential  to  justification. 

(i)  A  written  notice  of  suspension  was  required 
under  the  contract  of  employment. 

(j)  The  rights  of  witnesses  before  a  Congressional 
Committee  were  as  specified  in  subdivision  V  of  the 
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charge ;  or  that  the  law  in  that  regard  had  any  bearing 
on  the  issues  of  fact  submitted  to  the  jury. 

(k)  The  jury  might  consider  whether,  as  a  matter 
of  law,  appellee's  conduct  amounted  to  a  contempt 
of  Congress. 

(1)  "Politics"  and  "political  activities"  were  de- 
fined as  specified  in  subdivision  VI  of  the  charge. 

(m)  The  legal  position  of  the  Communist  Party 
was  as  specified  in  subdivision  VII  of  the  charge. 

(n)  The  law  of  libel  was  as  specified  in  subdivi- 
sion VII  of  the  charge,  or  that  such  law  had  any 
bearing  on  the  issues  of  fact  submitted  to  the  jury. 

(o)  Appellant  had  not  charged  appellee  with  be- 
ing a  Communist;  or  that  his  membership  in  the 
Communist  Party  had  no  bearing  on  the  issues  of 
fact  submitted  to  them. 

(p)  In  determining  the  qviestion  of  waiver,  that  a 
waiver  occurred  if  the  appellee  in  good  faith  con- 
cluded he  was  justified  in  acting  as  he  did  and  with- 
out regard  to  whether  such  a  conclusion  was  justified 
by  the  facts. 

(q)  The  appellant  had  the  right  to  instruct  or 
direct  appellee  as  to  how  he  should  testify  or  conduct 
himself  before  a  Congressional  Committee;  or  that 
a  failure  so  to  direct  or  instruct  had  any  bearing  on 
the  issues  of  fact  submitted  to  the  jury. 

(r)  A  waiver  resulted,  as  a  matter  of  law,  from 
the  conduct  specified  in  subdivision  IV  of  the  charge. 

4.    The  District  Court's  charge  in  respect  of  cer- 
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tain  matters  covered  thereby  was  incomplete  in  that : 

(a)  In  singling  out  specifically  the  testimony  of 
Louis  B.  Mayer  and  E.  J.  Mannix,  as  bearing  on 
the  question  of  waiver,  the  Court  did  not  direct 
attention  to  all  of  the  testimony,  given  by  these  and 
other  witnesses,  bearing  upon  that  question. 

(b)  The  Court  did  not  instruct  as  to  all  of  the 
elements  necessary  as  a  matter  of  law  to  bring  about 
a  waiver  or  an  estoppel. 

(c)  The  Court  did  not  instruct  as  to  the  burden  of 
proving  waiver  or  estoppel. 

(d)  The  Court,  in  instructing  upon  the  rights  of 
witnesses  before  Congressional  Committees,  did  not 
charge  that  a  refusal  to  answer  pertinent  questions 
was  a  criminal  violation  of  law. 

(e)  The  Court  did  not  instruct  with  respect  to 
facts  judicially  noticed  as  to  the  state  of  public 
opinion  regarding  Communists,  Communist  sympa- 
thizers, and  the  Communist  Party. 

(f)  The  Court  did  not  instruct  that  the  Commu- 
nist Party  was  an  illegal  organization  in  California 
if  in  fact  it  advocated  the  overthrow  of  our  present 
form  of  government  by  force  and  violence. 

5.  The  District  Court  erred  in  submitting  a  special 
verdict  regarding  waiver  to  the  jury. 

6.  The  District  Court  erred  in  excluding  from  the 
special  verdicts  to  be  rendered  by  the  jury  any  ques- 
tion relating  to  appellee's  conduct  in  connection  with 
the  hearings  before  the  House  Committee  on  Un- 
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American  Activities,  other  than  conduct  directly  in 
the  presence  of  the  Committee. 

7.  The  cumulative  effect  of  the  District  Court's 
rulings  and  comments  on  appellant's  opening  state- 
ment, on  evidence  and  on  motions  and  requests  of 
appellant's  counsel  was  to  deny  a  fair  trial  to  ap- 
pellant. 

8.  The  District  Court  erred  in  making  findings  of 
fact  in  addition  to  those  found  by  the  jury. 

9.  The  District  Court  erred  in  denying  appellant's 
application  to  transfer  the  cause  to  another  judge  on 
the  ground  of  bias  and  prejudice  and  in  refusing  to 
order  or  consent  to  any  such  transfer. 

Dated  April  6,  1949. 

/s/  IRVING  M.  WALKER, 

/s/  HERMAN  F.  SELVIN, 

Attorneys  for  Appellant. 

[Endorsed] :  Filed  April  7, 1949.  Paul  P.  O'Brien, 
Clerk. 


